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LUCKHOO, J.A.

This is an appeal from the judgment of the Judge of the Grand Court

in the Cayman Islonds refusing the plaintiffs' claim in their capacity as
e

executors of the estate of Richard LemuefﬁField (deceased) for a declaration
tha® the legal estate in an area of land comprising some 62.9 acres (herein-
after referred to as the disputed area) in the region of the Great Sound at
Georgetown in the Cayman Islunds vests in them in their aforesaild capacity.

The defendant before action brought had claimed that he was the
legal owner of the disputed area comprised in a larger area of lands he had
acquired on the 20th May, 1964 by purchase from one Benson Greenall who in
turn had acquired the same and more by purchase from Thomas William Farrington
and others on the 4th May, 1950. On the other hand the plaintiff claimed

e

that the testator Richard LemuelﬂField had entered into possession of the

<

disputed area in 1925 upon the death intestate of his father Napocleon,Field
who himself had been in occupation of the disputed area for some time before
his death and that Lemuel continued in possession of the disputed area
exercising acts of ownership thereon until his death on the 23rd February,
1964 . By his last Will and Testament bearing date the 14th February, 1964
which was duly proved and registered Lemuel purported to devise a pisce or
parcel of land (Wbich the plaintiffs claim is the disputed area of 1and)

as follows -
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"I give, devise and bequeath unto my beloved children a piece or
parcel of land, known as "WHITE HALL"; situate in the area of

the Great Sound, District of George Town, Island of Grand Cayman,
containing 20 acres more or less, with bouadaries as followss—

On the NORTH by Mangroves, on the SOUTH by lands belonging to
Shirley McField,; on the WHST by lands belonging to Benson Greenall,
and on the BAST by the Sea in the Great Sound; the said land to
be for each and every of my children in EQUAL SHARES the said
children being:— (1) Wilson McField, (2) Una Uldine McField,

(3) Pearl Louise Hill, (nee McField). (4) Roosevelt Frosbery
McField, (5) Mabel Adeen Evans, (nee McFisld) (6) Henry Walton
McField, (7) Orma Sadie Barnes, (nee NMoFisld) (8) Charles Verdon
McField, {9) Helen Verta Hunt, (nee McField) and (10) Lenuel

Lin"’[}O”ﬂMCField lo-n-.o-.a-o-oonn-;aoo-onr--o.onu------..lno"

The plaintiffs' claim proceeded upon the basis that there was no documentary
title o the disputed area in the defendant or his predecessors in title and
that even if there were Napoleon and Lemuel had been in possession of the
disputed area for a continuous pericd of over 12 years thereby extinguishing
whatever title the former may have had. The relevant enaciment as to limita—
tion in the Caymon Islands is the Limitation of Actions Law, Cap 86, enacted
in 1881, sections 3, 4 and 30 of which are as follows -

" 3, Ko person shall make an entry or distress, or bring an
action or suit to recover any land or rent, but within
tvelve years next after the time at which the right %o
make such entry or distress;, or to bring such action or
suit, has first accrued to some person through whom he
claims, or, if such right has not accrued to any person
through whom he claims, then within iwelve years next
after the time at which the right to make such entzy or

_distress, or to bring such acticn or suit, has first

accrued %o the person making or bringinz the same,

4. The right to make an entry or disiress or bring an sciion
4o recover any land or rent shall be deesmed to have first
acorued at such iime as hereinafter is mentioned, thot is
to say -

(a) when the person claiming such land or rent or some
person through whom he claims has, in respect of the
estate or interest claimed; been in possession or in
receipt of the profits of such land, or in receipt of
such rent, and has while entitled thereto been dis-
possessed, or discontinued such possession or recelpt,
then such right shall be deemed o have first accrued

at the time of such dispossessicn or discontinuance of
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possession, or at the last time at which any such profits
or rent Were Or Was S¢ receivedy

(b) when the person claiming such land or rent claims the
esiazte or interest of some decezsed person whe hos
continued in such posecssion or receipt in respect of
the same estote or interest until the time of his death,
and has been the lasd person entilled to such estote or
interest who nas bsen in suech posuoession or recelpl,
then such right shall be deemed %o have first accrued
at the itime of such deaths;

(c) when the person claiming such land or rent claims in
respect of an estute or interest in possession granted,
appointed or otherwise assured by any instrument (other
than a will) %o him, or some person through whom he claims
by a person; being in respect of the same estate or
interest in the posuession or receipt of the profits of
the land, or in the receipt of the rent, and no person
entitled under such instrument has baen in such possession
or receipt, then such right shall be deemed to have first
acerued at the time at which the person claiming as afore—
said, or the person through whom he claims, became en-
titled to such possession or reccipt by virtue of such
instrument;

(d) when the estate or interest claimed hos been an estate or
interest in reversion cr remaindsr, or other future estate
or interest, and nc person has obinined the possassion or
receipt of the profits of such land or the receipt of such
rent in respect of such estate vr interest, then such right
shall be deemed %o have first accrued si the time ot which
such estete or interest became an esiate or interest in

possessiony

(e) when the person claiming such lend or rent, or the person
through whom he claims, has become entitled by reason of
any forfeiture or breach of condition, then such right
shall be deemed to have first acerued when such forfeiture
was incurred, or such condition was broken.

30. At the determination of the period limited by this Pars

of this Law to any person for making an eairy or distress, or

bringing any action or suit, the right and %itle of such perscn

to the land or rent, for the recovery whereof such entry,
distress, action or suit respectively might huve been made

or brought within such period, shall be extinguished."
Section 3 is the counterpart of section 2 of the Heal Propexty
Limitation (¥o. 1) Act of 1833 repealed and re-enacted by section 1 of the

Rea) Properiy Limitation (1874) Act save that in these Acts the period
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limited is 20 yeors. Seotiovns 4 and 30 are the counterparts respeciively of
sections 3 and 34 of the Real Property Limitation (Ho,1) Act of 1833,

The first question to be considered is whether 12 yeoars have
elapsed since the right of entry or bringing of an action to recover the
disputed area accrued whatever the nature of the poszession might be, The
learned trial judge in deciding this guestion against the plaintiffs took the
view that the acias of cultivation and cutting of wcod and timber relied on by
the plaintiffs were insufficient in extent and in time to bring the case
within the relevont provisions of the Law (Cap 86),

In order to understand the contentions of tie parties it is necessary
to refer to the situation of the disputed aree in relation to the larger area
which the defendant claimed he had acquired by purchase from Benson Creesnall.
Themas William Parrington snd cthers entitled to share in the estate of one
William Parrington who died intestate on or about the 3i8t Octobdr, 1944 and
claiming that there was vested in tho deceased at the time of his death an
estate in fee simple in possession in ceriain lands and awamps situzte befween
Georgetown and West Bay in the Island of Grand Cayman purported to convey
those lands and swamps by an indenture made on the 4+4h May, 1950 to Benson
Greenall. The lands and swamps were described in the indenture by reference
%o a plan (annexed to the indenture) prepared by C.N. Clarke, Chartered
Surveyor, from an aerial survey made between the 23rd and 29th Descember, 1949.
The lands und swomps are shown on Clarke's plan as lot A containing 14 acres,
lot B containing 84 acres 3 roodgand 14 perches and lot C containing approxi-
mately 218 acres. The disputed area appears to form part of lot O, Lot B
is described in Clarke's plan as dry land and lot C as SWARDS 4 These areas
will be referred to as lands uniess it is necessary to distinguisgh betwgen
areas of dry lands and swamps.

By an indenture made on the 17th March, 1962, 14 acres, 12 perches
of these lands were convaeyed by Greenall to the defendant. There is no
dispute as to this area of land. By ancther iandeature made on the 7th March,
1983, another poriicn of those lands were sold by Greenall to the defendant
a specific toerm of the indenture bheing that title to the lands was not
warranted. The disputed zrea forms part of this portion. finally, by an
indenture made cn the 20th May, 1964, & ten foot zirip of land runt:ing the

length of the lands from east to west and shown on Clarke's plan immediately
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north of the crea sold on the T%h March, 1963, and which forms part of the
disputed area was sold by Greenall to the defendont, Immediately o the
north of the disputed area is land, part of the oren seld by the Farrington
estate to Greenzll which Green=1l hud @old to the Coral Caoym:anian Hotbel.

It will be observed that the plaintifis’ cl.im is in relotion to
62.9 acres the southern boundery of woich is stated in the statement of claim
as the lands belonging $o¢ Shirley McField. Shirley McField (one of the
plaintiffs) testified that the lopds south of %he disputed arca had been in
the possession of his grandfather Sergeant McField who was & brother of
Wapoleon and thot he is now in possession of those londs.

Lemuel while referring in his Will to the area he claimed to be 20

acres more or less stoted that 1t was bounded on the south by lands belonging

to Shirley McField. The northern boundary Lemuel stated to be mangroves while

the plaintiffs in their statement of claim stated the northern boundory like-
wise. However, consequent upon a survey carrisd out by Peter Bell, & land
surveyor on the 31st August 1967, =t the instance of Wilson McField, one of
Lemuel's sons end a beneficiary under Lemucl's ¥ill, the northern boundary
soincides with the southern boundary of the Coral Caymanian Hotel which was
fixed by Ball upon a survey at the instance of the Hotel made in the previous
yeor. The entire area of 62.9 acres cdelinexrted on Ball's plan of the 3let
August, 1967, wos admittedly the result only of whot Wilson MeFisld hoad
pointed out to him,

It was generally agreed that the disputed areu was swamp lond con-
taining pockets of dry land in the dry season save Tfor cne significant area
of land upon which catch crops ocould be cultivated all the year around.

Thig area was surveyed by Black, 2 land surveyor employed to the defendant
and found to be 1% acres. Ball on ihe other hand did not actually survey
this area which fell within the larger axrea of 62.9 zcres but upon the basis
of ceriain physical features he obsasrved in relstien to the lands upon which
he went he made the assumption thut the area of dry land was some B to 9
acres. However, the consideruble difference between these surveyors in
this regard is eosily explained by the fact that Biack was referring to land
dry all the year round which would be lands cultivable while Ball wee refer—
ring to an area which included lond spongy and domp in the dry season but

under water in the rainy seuson and thercfore not cultivable. The learned
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trial judge accepted Bleck's ccnception of dry lund and I can see no good

reason for disagreeing with his finding in this regord bearing in mind the

significance of the dry liund te be in respect of ccts of cultivation, It

will be convenient to refer to this area of dry lond asg the quay.

The acts of user in respecd of the Jdisputed area may be classified

under four heads (1) cultivition of crops (2) cuiting of logs for posts in

the ercotion of & house in another part of the Island (3) cutting of logs

to be laid in the swampy area to facilitate crossing of that area from dry

land of an adj.cent owner to the gquay; (4) marking of trees to indicate

beundary divisions.

Cultivetion

(2)

(i1)

Shirlev McField 60 years of age said that 50 years ago

Napoleon Mclield occupied the disputed area and cultivated
it. o one else did, After ilapoleon's death (in 1925)
Lemuel took over the disputed crea and cultivated it until
he died (in 1964). In 1967 when he last went on the
disputed area & p.rt of the gquny was overgrown onu be saw
only dead coconut tree stumps. When re-examined he ataded

that he alsc saw live coconut trees on his last vieit.

Yilson MoRicld (the eluest son of Lemuel and a beceficlery

under the clause in Lemuel's 7ill set out above) who wus
born in 1901 (ne was 67 years of oge at the time of the
hearinb) gaid that his grendfather Lapoleon used to cultivate
coconuts, yams, cassava and cone in the disputed arewu. He
went there with him when he was 12 or 13 years olud. He
went to seo 2t the age of 18 but he would o on the land
while at hume from sea. In 1952 he visited his mother and
spent time on the Igland. He then entered the disputed

are. with his Ffother on several occasions. His father was
cultiveting it (presumably on the guay) and ue was surprised
to see severwl hunured coconui trees on ii.

He next returned to Grand Cayman in 1962 %c attend his
mother's funeral but did not go on the disputed area. His
next visit to the aisputed arex wos in 1964 when he then
visited the disputed area with his father observing some
200 to 300 coconut trees and lots of cane. In that some
year his futher fell ill and after an illness of 25 days
hig Ffother died. His next visit to the disputed lond woas
in January 1966 when he observed thet all of tne coconut
trees were oo the ground and the place (the quay) had

started to grow back to bush.
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(iidi) Charles Barncs aged 56 years, o shoemaker and later a chef,

one of the plaintiffs and a son in law of Lemuel testified
that he first went on the disputed area in 1937 the year
of his marriage to Lemuel's daughter Erma, He resided
with Lemuel in 1937 and in thet year Lemuel was cultivating
cassava, sweet potatoes, melons, beans and coconuts among
other crops “on dry solid land'". He was away from the
Izland between 1937 and 1942 and remained cn the lslaand
from 1942 until 1949 when he left. He returned to the
Island in 1957. In 1567 he went to the disputed area and
saw only 10 live coconut treses. He said that Lemuel did
not cultivete on the disputed area before he died but
cultivated around his hone.

(iv) Urdley Myles — 66 years of age who married Lemuel's nicce
Annie in 1927 testified that from about 1932 until 1942

he cultivated on the disputed arez for Lemuel sweet
potatoes,; cunes, melons wnd beans while coconuts grew on
the land. He was away at sea during that period for &
total periocd of about two years.

(v) Willoughby Bbanks aged 74 yeoars said that he was employed

to William Farrington to cultivate his lund and on o
occasions — in 1936 and 1937 - he went inte the disputed
area to see what was happening ond saw Lemuel gathering
coconuts there.

(Vi) Trvine MeFicld agced 56 years son of Sergeant HeField said

that he has been oh Lemuel's land and thet Lemuel farmed
there but he doeg not say when this was. Hiz lest visit
to the disputed area was in about 1966 when he saw a few
canes, suckers, a few coconut trees, a weeping willow iree
and a mango tree.

(vii)} Vassel Johnscn a witness called by the defendant spoke of

gseeing Lemucl crossing to the quay on ons occasion in
about 1948 when the testator said that he was going to

"Poly Bill" meaning the quay, which Lemuel claimed %o own.

On the evidence relating to cultivaticn on the quay the learned

trial judge had this to say -

"I accept thet Napoleon and Lemuel rememboring thet Lemuel died in
1964 at the age of 80 yeurs cultivated cane, cassava, beans and
sweet potatoes and melons on the 1, acre guay and collected
coconuts which were either planted or self-grown and that they
crossed the swamp by means of cut logs laid down and cut house
posts and other vegetation growing wild. On the evidence I can
make no finding 2s to the extent or how regular or continuous
was this cultivation other than that ithere was cultivaiion. 1%

is evidence relevant to the questicn of an asserticn of a right
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to ownorship. Also I accept that Wilscn ilcField at scme date,
not clearly ascertained, put in the iron neg (iP.5) found by
Mr. Ball, the surveyor, in the swamp between fthe land now
cccupled by the Defendant and that claimed by the McField
estate (Ex. D)."

Counsel for the plaintiffs submitted that the proper infercnce to
be drawn from the evidence as to cultivation is that Hapoleon and after his
death Lemuel were continucusiy in possession of the guay for over 12 years -
in fact for at least 50 years and that title to the quay is thereby ex—
tinguished. I do not agree. There is no reliable evidence as to what
peint of time Napoleon's user of the land comienced. Even if Shirley
MeField's ipsgldixit that Napoleon cultivated 50 years ago were o he
accepted there is no svidencs as to the extent or how regularly or continuous-—
ly Wapolecn did so. Ag to Lemuel's cultivation the evidence was not
definite as to any specific area of the quay cultivated by him. It is common
knowledge that dry land in the middie of a mangrove swamp in the tropics
would have to be cleared of bush for cultivation and that spots on the land
would be cleared from time to time depending on such things as the nature of
the crops desired and the time of the year when planting iz put underway.
There is no evidence that the entire area of the quay (the plaintiffs claim
the quay to be at least 8 to 9 acres in extent; one witness Wilson HMeField
gives 20 acres as the area of dry luond) wos put under cultivation. Again,
as the learned trial judge stated, n difficulity in the case was to know how
far self-interest had coloured the evidence of the members of the MeField
family and a faulty memory or exaggeration of the evidence of certain elderly
labourers since the events of whick they spoke occurred so long 230 48 not
to admit of refuting evidence being obtained or av least of difficulty in
obtaining such evidence. As was observed by the Privy Ccuncil in the case

of Wegt Bank BEstates Ltd v. Arthur (1967) A.C. 665 at p. 680 where the

question of pessessory rishts acquired by acts of cultivation fall to be
considered, in the final analysis $he case becomes cone of appraiszl of the
evidence as to possession on the part of the claimants (the plaintiffs) of
the disputed area iiself and of deciszion on an issus of fact. It was not
suggested that the findings of the learned trial judge were vitiated by any
error of law and I think that the findings of the learned trial judze were

justified on the evidence adduced.



Cutting of posts

The evidence w..8 as to an isolaoted act of cutlting of poste at some
uncertain time in the past by the tesiator to take away to use as posts for
a house he was erecting elsewhere. The evidence is not precise o5 to where

the posts were cut.

Cutting of logs

There is no evidence as Ho number of occasions on which this was
done or where it was done. In any event the logs were cut conly for the
purpose of affording a dryfoct means of access from Farringten's loande $c the
quay across the swamps.

The learned trial judge accepited that posts and logs were cut for
the purposes stated but held thaf such acts and the using of the swampse for
access 1o the guay could not amount to the asseriion of ownefship %o anything
except perhaps the actual logs or posits taken. Counsel for the plaintiffs
however submitted that the only wmossible use one could maké of the swamps is
to cut trees or timber growing thereon. Be that 2s it may, the point here
iz that the zcts in question were not carried on over any period of time -

In fact iscolated zcts suchk as these could hardly found o claim in possessicn
even to the immediate ares from which the logs or posts were cut (the evidence
was not precise as to where this was aoﬁe) mach less than to the area of

62.9 acres claimed.

Merking of itrees to indicate boundarics

The evidence is Lo the effect that at scme itime during the lifetime
of Wapoleon McHField ne and his brother Sergeant decided that the boundary
between the laﬁds they claimed to occupy was & manchioneal tree and that a
thatch tree was selected by Fapoleon #s his northern boundary ancther thatch
tree being at the north western corner of the disputed land. Some evidence
was sought %0 be adduced as to the existence of a custom in the divisicen of
lands in the Cayman Islands where there were swemps adjoining areas of dry
lands. The learned trial Jjudge declined to accept any such evidence but the
reason for this ruling does not appear on ithe Record. However, Counsel for
the plaintiffs bofore us stated that he accepted the trial judge's ruling as
corract. In any event if there was a custom in this reg.ord as some of the

witnesses for the plaintiffs allege it is difficult to understand how the
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northern boundary of the disputed area cume to be at the edge of dry land
now occupied by the Coral Caymapizn Hotel and was not in the middle of the
swamp bhedween the quay and the dry land to the north.

It may well be that Napoleon and after him Lemuel always rogarded
the tress referred to as their boundary marks. The evidence as far as it
goes also shows that neither the Farringtons nor thelr successors in title
ever performed any act by way of cultivation or otherwise in or over the
disputed area, But it is clear that there is no evidence that the defendant
or his predecessors in title or indeed whoever might be the holder of the
legal title ever agreed with Napoleon or the tesitator thet those trees should
form the boundary marks in respect of their lands, It weuld follow that
neither Hapeoleon nor Lemuel shculd be held to be in consirucitive possessicon
of any land he did not in fuct use or occupy. The question therefore to be
decided on the evidence was what was the extent of the lund which they did

in fact use or ococupy. See West Bank Bstutes Ltd v, Arthur {ubi sup) and

the cases cited at p.679 of that report. The evilence as to cultivotion
and user on this issue has clready been considered,

The evidence of user or occupation nci belny sufficient to ex-
tinguish the title and title not being shown $o be in the defendant can
the plaintiffs obicin the declaration sought or o declaration of any other
right? Before ths learned trial judge the matter proceeded on the bosis
that a declaration of ownership by viriue of possession for the statutory
period was sought and it was held that the evidence did not show that the
title was extinguished. It was in the circumstances unnecessary for the
learned trial judge to muke a finding as to whether Lemuel zt his death
5ti11 remained in possession of the whole or 2ny part of the disputed area.
However, counsel for the plaintiffs before us has in the alternative sought
a declaration as agoinst the defendant that the plaintifis are entitled to
poasession of the disputed area or of a part thereof. An examination of
the evidence of Charles Barnes which from his findings the lsurned trial
judgse appeared to accept shows that at the time of Lemuel's death Lemuel
had ceased to use or occupy any parit of the disputed area and indeed the
evidence of other witnesses ag to the physical state of the guay after

Lemuel's death supports such o finding.
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In the light of tnis evidence it is not possible to grant a
declioration ag 10 possegsion in the plaintiffs even limited as azoinst
the defendont. In so finding T do not overlook the foet that dresennll's
reason for not wacranting title to lones of wiich the disputed area forms
& part proceeded from his unuerstanding that Lemucl was laying cloim to
scme part of thaet land ana thaet the defendant thercafter sought to purchase
the quay from Leanusl for the re.son as ths le.rned trixl judze found that
this would aveid o lawsult.

In view of these conclusions I do not $think it necessary to dsal
with the question, where as it is here no title being shown in any person
title remains in the Crowa (The Caymen Islonds are o settled Colony) ox
with the further question as to the extinction of the Crown's title after
adverse possession for a periou of 60 years except 10 remark thot tho
gvidence adduced folls far short of user or cccupaiion on the part of
Wapoleon amd Lemusl for such 2 period.

I would dismiss the appecl with costs fo the responcent,



