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JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NOS. 56 & 59/91

BEFORE: THE HON. MR. JUSTICE ROWE ~ PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

C/A 59/91

EETWEEN LYLE. BARNES APPLICANT

AND JOSCELYN BENNETTE RESPONDENTS
DALTON BARKES
MICHAEL BARNES

c/a 58/91

BETWEEN JOSCELYN BENNETTE RESPONDENTS
DALTON BARNES
MICHAEL BARNES

LND LYLE BARNES APPLICANT

Dennis Goffe and Migs Minnette Palmer for Joscelyn Bennette
et al Respondents

Berthan Macaulay, Q;g. and Alonzo Manning for Lyle Barnes
Applicant

September 24, 25 & October 28, 1991

ROWE, P,

Chester Orr J. heaxra thevconsolidated actions
in Suits C.L/&87B0&4 and C.L/67B129 in which the parties
were the applicants and respendents herein and gave judgment
on July 26, 1951l. In that judgment %yl@ Barnes was ordered
to pay to the regspondents the sum of $3,221,985.00 and by

Consent, execution was stayed in the following terms:
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"3y Consent -~ on application by Mr.

Manpning in duit C. L. 15%87/B 127 stay

of. ezecution of or&e* for payment of

$panl il &JQQO is granted until August
LOE] urtier stay of execution

a further 4 weeks pro-

swa of $1.0 million Ye paid
Sy the defendant Lyle sarnes Lo
' { i3 on or before August 9,

-

Lyle 2darnes did not pmake tLhe payaent to which he had

0

congented as

g

bave., On August 14, 1991 he filed a Notice of
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Aopeal against tine whole of the judgment of Chester Jrx J.
and served a copy therzuf on tie Attorneys for the respondents
on Augusit 15, 1i9%1 at 2.08 a.m. Lyle Barnes swore to an

- affidavit on August 12 iu support of a swuwons for an ordsr

ui stay of executicn and this he filed together with his

[0S Oon August 14,  As 1t
clzaded as watters of yrgency the fact that the applicants
all lived outside tue juricdiciion and that thoy had ao

subgtantial reszources within Jamaica consequant!

d not be in a position to provids security for the
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NP S Y S B e N - R N P
b thereof ou the regspondznts oy thelr

P N U NUN T O e . ' SR - Ty - o AR
atiornays-at 14y, rignt J.4. atard the mecns for
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“"Stay Of Execution and all further
proceedings in and following the
said Judgment of the Honourable
Mg, Justice Chester Qrr given on
the 26th July 1991 GRANTED as
prayed on condition that the Appell-
ant settle and file the Record of
Appeal within Thirty (30) days from
the date hereof and thercafter the
aAppeal be set down for hearing as a
matter of priority. Nc Crder as to
Costs.”

The respondents have moved o set aside this order forx
the stay of execution on two grounds: firstly, that the Judge of
Appeal had no jurisdiction to hear the application for stay of x
execution ex pavte and secondly, that in any event the Judge of
Appeal should have refused to hear the application for a stay of
execution as such application must be made in the first instance

to the Court below :

Rule 22(i) of the Court of hppeal Kules, 1962, provides
that:

" Except as otherwise provided by
these Rules every application to
a Judge of the Court shall be by
motion and the provisiocns of
Title 40 of the Judicature (Civil
Procedure Code) Law shall apply
thereto,”

Title 40 referred to above is headed: "Motions and other
Applications". With some aexceptions which are not material to these
procecdings, Section 486 in that Title 40, states the genergl'rule
that "no motion shall be made withoul previocus notice to the parties
affecred thereby." Section 489 provides the sanction for non-
compliance with Secrion 486 in that it empowers a Judge either to
dismiss the motion or adjourn thée hearing thercof, when 1t appears to

him that notice of the motion was not given to a person who ought

to have received such notice.
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"I hold that the construction of the
Rules in question contended for by

the Appellant’s counsel is incorrect.
Ruieg 22{4) conteaplates that at the

time the application for stay of
execution is mads there should bDe in
existence a penaing appeal. In the
apsence of a pending appeal the applica~
tion for a stay of execution for six
weaks to enable the appellant to file
her appecl nade to the trial dudge ia
ci was invoking the inhwrent
tion of the court below. or
sowers, not being tlhiose
court of Appeal Mules, 1S€Z. ...

anpaal Q,“uﬁn an
of axecution {or
ﬁur“nax *“1y of exacutlon) may wa made
gilther the court delow or ta the
Court of appeal under rule Z21(1), and
rula 22(4) provides tnat where this

is done, such application shall be
made in the firet instance to the
court Delow.

In the result the pr911W1nary ohjection
is upheld, (and) thne application is
refused, ...o0. "

wro. HMacaulay rocoily conceded that phic

" b -y e
L anam

(supra) was correctly decided. But he coutended that the

application for a stay in the instant case was anade under

Rule 33{1) of the Court of Appeal fules and not under Rule 22,

and conseguently the decision in Bhields v. Graham (supral

ttted that the

is8 irrelevant o tiese

C

afitar an 2

opeal is pending

vests independently in the Court of Appaal in & single
Judyge of the Court, This he said is dosonstrated Ly the
provigsions ia twe nuits separate Rules, wviz. dule 21 and Rule
3%, and in respeci of winich there are substavtial differences.
An application uader Rule 22 must be by motion whereas by Rule
34(2) an application uwuder ule 33 may be By noticn or summons
e other point of departure relied on oy Hy. Jacsulay is the
limitation contained in Rule Z22(4) wihich is not repeated in
ruele 33 ur Bale 34, Yhis led ddr. Macaulay to argue that an

sttewmpt by tids Court to import into Rule I3 or wule 34 the

Timitation containaed in 2ule 24(4) would




usurpation of the functions of the lagislature.
We accept as we nust, the dictum of Lerd Dipleock in

Baker v. R. {1975 A.C. 774 at 784 that:

" To read into the Jamaican statute words
that the Jamaican legislaturc has itself
apparently rejected, so as to enable the

L Court to give to the statute. an effect
which 1t would not otherwise have, would
bz a usurpation of the functions of the
Jamaican legislature.”

We accept too the passage from the judgment of Lord Salmon on

page 790 of the same report in Baker v. R. (supra) that:

“The function of the court is to give
2ffect Lo the intention of the legis-
lature as expressed in the language of
the statulke under consideration. If
the language is capable of bearing only
- ona meaning then that is the meaning
&N/% which the courts are bound to apply
- even if to do so leads te injustice.
If however, as here, the languaye of
the statute is, as 1 think, capable
of two meanings, the court is free
to decide which is the meaning in-
tended by the legislature. MNeverthe-
less, in making that decision, the
court must first consider which of the
two meanings 15 more consistent with
a strictly literal construction.”

The rule of construction which we think is most apposite
- to this case, is that which requires a statute to be construed  as
a whole. 1In its Seventh Edition of Craies on Statute Law, the

learned authors say at p. 95:

"This rule of construction, viz. exposition
ex visceribus actus, has frecguently been
recognized and acted upon by courts of

law from Coke's time down to the present
day. In Brett v. Brett {1826 3 Addams
210 at 216, Sir John Nicholl M.R. said as
follows:

The key to the opening of every law 1is

I the reason and spirit of the law; it
<&,f is the animus imponentis, the intention

of the law-maker cxpressed in the law
itself, taken as a whole. Heance, to
arrive at the true meaning of any parti-
cular phrase in a statute, the particular
phrase is not to be viewed detached from
1ts context in the statuta; it is to be
vigwed in connection with lts whole

VARPI



‘context, meaning by tihis as well tha
title and preamble x3 the purview or
enacting part of the statute ., ¥

[}

we did not derive any real assistance {rowa a

comparisoan of tae 1883 Aules of the Suprems

Court (dingland)
withh the Court of Appeal Rules, 1552 and nc point will be
garved in further consideracion of mr., Haceulay’'s arguments
sed on the 1383 English wules.
He naust novw examine nules 21, 22, 33 and 34 of the

Fal - £ e ] waea T [
Court of apneal ules 180L.

Fule 2L(L){a) Lz in these teras

or the

Reference to "the (ourt® in the above Rules is s reference to
thie Court of Appeai. Conseguently wien ule £2(4) speaks of
Porovisions of the Law or of these Rules®™, it impacts

Girectly upon Rule 21(1) (a) where it

H.

roynized tiaat the
Court of appeal as well a3 the Court below can grant a stay
of execution ci a judgment or of the proceedings in a
cause 0r watter, sule 22(4) mandates that e application
for a stay should first Le made to the Court Da2low.

Fule 33 confers upovn a single Judge of the Ccurt
vowers which would otherwise be esercisublce only by the Court
itsels. But this rule retains the paramountcy of the

Court by nroviding in sule 33(2) that

gvexy orcter made by a siayle Julge of
che Court in pursuance of this rule
may be 1¢gbnurceu or varied by th
urt .

n

®

;.,4

It cun be dewcnstrated that in relatiovn to a stay

Of execution of a judgsenc tiere are nottwo iluaaejendent

N . N ) Gim pms 2 & o R e ih S s - £33 47 S
jurisdictions as contended for by Ar. dacaulay. Enields v,



a3

)

ion

w

o
)
[9ed
0

EEHt

1

wTh L A=
LUl

T

)

Pra

¥

u

8

{

XA DIAN

I R=T
o N N

FANS

Y o

-~
W oa

s
¥

S R
TOVIDIONE

do -y
[VES Lo

%

e

itoeld

Court

ha

an

1§

t

o vary
ey SV L

~
k™

%3
in

ek

3
Kol

) S
LRl
)
3

s

(O34
‘r

&

3

i

L0

an
at

s

§ 2 .
ic

e
-

,&jv{

O,
-z

S DR,

woiere
oW

a

-
5 7

oOurt e

ety
Sy
- dn

e

=g
“d
]
i
3

3 'y
et

i e

A

]

1

&
QU

~

£y

navsa

it

z
«d
o
I
"
B
=

L4}

i
éa

n -
LT

Tiye o

LYY

—

tion

£y

(

[

P o dle
S OULE

tie 02

at

il

.,E

Laid ¢

" S
Lk

i
a

i¥

Whaen one

33,

Qr

Tion

-

that when-

titu

g
b

Tie

.

®

on in

A

D A

o

Drovi

ature

i

Tud

A,

the

3 Law

3}

o ¥
.

%

iven by

g

[
0
- -.\A“
4

Y

A
Durt
[k}

C

K
A
-

itn

e
T
ati
Or

A B
£
A

=
L
ic

Pty

beorv a7
CH321

4

-

@
-
£
in

o
v

FAUR
n appl

LN

L

iovns
ther

3

-

fie2

a

&

cat

]
-t

bt

e

NS
E
wien
e

oy

<

<

madd

&

o\

',.'\ .
R

=

hould

ra)

=
T

{su:

X

ioas s
it would be wronyg

a

icat

-

-

aliam

o

r

el ae e s

)

app
\F

of ‘Appeal Rules,

wourt

o)

t

j,-’.‘
@r
aa i
EURE- SR - B

::'g

sions O
nd

[ R oLt
23

iy -

DLV
the

9 RGN

1,

E

In

X
50W

ded
Py Y

2
o

-
Nas
111

¢

<

]
o)
%)

ums

i
S,
. Hl!—
i)
&)
z)

.

&

B

Loa =y
w

ot

o]
aAr

4

s

Virtu

aade

y

r\'ﬁ

£
'.7"“0
Bl

JULLL

LR




s

(Civil Procedure Code) Law, a notice of motion for a stay of

execution must be served on the party entitled toc the fruits of

that judgment. Any application whether by motion or summons to

a single Judge of the Court under Rule 33 of the Court of Appeal

Rules for a stay of execution must be served by virtue of Rule 34(2).
There was, therefore no jurisdiction in the single Judge

of Appeal to hear this application ex parte. Accordingly we granted

the applicatiocn to discharge the Order of Wright J.A. granting a stay

of execution.

FORTE J.A.:

I agree.

GORDON J.A.:

I agree.



