il THE COUGRT OF éP?EAL

o {?,.gj‘xx - 5(;"?
SUPREME COURT CIVIL APPEBL HO. 21,92 i .

BEFORE: THE HON. HR. JUSTICE WRIGHT, J.A.
THE EOW. MR. SUSTICE DOWHER, J.4.
THE HOH. MR. JUSTICE WOLFE, J.A. {Ag.)

BETHEEH BARNETT HOLDIHGS LIMITED \
AKD ISABEL JOYCE CHADWICK o o Lﬁ%-g
AND DOREEH WEITHAR A
BWD I&N KERR-JARRETT '"”:;ij Py
ARD CERISTIHE HOBLE {Executors of -%ffjilﬁ, e
25tats of Harion Rerr-Jdarrahi, I “”
S ey DEFENDANTS /APPELLARTS
AND BARWETT LIMITED
ARD PETER FRAHCIS KERR-JARRETT PLATWTIFFS/RESPONDENTS

B-H.0. Heaciguis, 0.C.. Pamela Benka-Coker, §.C..
ﬁ Honeywell and Jdovs Donalésong instructicd by
Mcesrs. Ciinton Bats & Co., Ffor defeadanis/
oppsliants

aﬁch rd Manfood, 0.C.. Dr. Llovd Barnoo

chn Vessell and &vig Somurs, .astruc: by
H&Ssrs. Dunn, Cox & Cxretl, for plainsiffs/
respondonts

Novombor 17 - 20; 23 - 25, 1582
and June 25, 19983

HRIGHT, J.&.:

Thas is 22 appuwal against the judgmant of Thoeobalds, Ja
gzlivered oa Jznuary 29, 1992, wheroby ii was adiudgad and
orderads

*l. DECLARED THAT:
{71} Ths zailses and 1:“?“ “*s of 49,920

shares zach by ISDAS CuaBWLCKg
DOREER WHITMAR and tn@ 2CULOrs

of ESTATE MARION EERR-JARRETT,
doczased to Barnatl Holdings
Limited woere mads in brozch of
the provisions of Aziticlies 29 %o
33 {inclusive} of th. Plainiiff's
Aviicias of Association.
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Ths Raselwtions passod on the
5th day of April, 1988 =nd on
tha 10th day of Jaonuary, 1989
in ruaspact of the traonsfer of
shares to Barnszit HEoldings
Limiced are uwiirs viros and

Crall oand woid.

By imsuructing th Szeretary
of ihe Plainuiff Company o
procand with the schoduling of
the Meoting for 2:00 p.m. on
e 10ch January, 1989, Petex
Ross Karz—~Jarreii abused his
power as 2 diroctor and acted
in breach of his fiduciary
dutcies.

Th= directors prosent st tho
maecing of the 103 January,
1889, abussd thziz powsrs aad
pursued o courss of conduct
dasigned to circumveont the
legal comnsequeances of the Judg-
ment of the Cour: of Appeal in
Suit Ho. C.L. of 1988/K023
which Judgmoant frustratsd the
abortive actompe of the group
ied by Puator Ross Rurr-Jarzrott
and Dr. Paul Chan-Young Lo iake
over Barnetir Limicsd.

By reguisitien Lo wbc Directors
of the Plaintiff Company dated
thae 22nd day of Dacomber, 1988,
to convene on axtracscdinary
goneral meeting ©o put Lo mome
bers a3 resolutison cual, inter
alia, Petor Ross Korr-Jazreti,
Izn Rerr-Jarrsti, Christine
Hobie and Isabsel Joyes Chadwick
be ramoved as dirschors of the
Piainitiff Company, “he Plain-
Liff Peler F. Keror-Jdarrert was
srereising his faodameantal
legzl rights a2s o sharsholder
conforscd by Szeticn 175 of the
Companies Act & Aruicls 38 of
tho Articlaes of Zssogiation of
e Plaiatiff Company.

The directors prassnt at the
meeting of i0th Javunry, 198
actad in broach of Thsiy fidu-
ciary dutiss and abused their
powers as dirsciors by holding
the meeting on thnt dnte to
2xereiss thelr voiling power o
ratify and confimm the Lransfers
wiich had besa affocicd at vhe
instanco of the shoraholders
iszbel Joyce Chndwick, Dorasan
Whitman and the Exgcutors of
Estate Harion Rorryr-Jarrath
daeceassd to Barzaiih Holdings
Limited,
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2o THAT the registoer of mombers of the
First Piaintiff Company ba ractifisd pur-
suant Lo Seetion 115 of cho Companias hoe
by stxiking out the anams of Lho Pirs
Dafzndant Barnsit Holdings Limitoed as che
boldow of 149,760 shares iz the said Com-

pﬁ”y .A& by LLS?Q ing Lo toe 3nid ragis-

3

2 nam 35 GF tag oﬁCwﬁﬂ D”fﬁﬁdaaw

the EKQCHEQIS ﬁi Esiats Eax_ax K@rx
Jarrzot, decsased, as the holdexs of tha

saild sinros a2s follows:

ISABEL JOYCE CHADWICK 49,320 sharcs

EST&TZ MARION EERR~-JARRETT, 49,320 shares

dacaasod

3. Cozis o the PlainsnlEfszs Lo boe agread
S LARL0.

4, Tha iaunuU¢cia¢m ig dizmissed with
O OYGor 48 D COSBTS.T

Tae challangn o this judgrent is prosentsnd  in the

foilowing sixteon grounds of appoals

s R mat ar of law wans
w2 nddudicate on the isgun
vani Lo the Jotorminaninn of the
matier beforos h1m~ and instoea
misdiraected himself on arronecus
wnotiars and Lnxbxlng Juigment and
Orrdnrs for the Plaintifiz/
Raspondents.

"l. That the learnoed trial Jud

[ 8]
[
=

oo Judgment and Ordasrs of tha
saraed trial Judge canuoi ba sup-
poriad baving regard o avidenca.

| ]

3. The loaraed trial Judgs misdirectsd
Nimself as whai was hs low uppll“
coblc Lo The matter bofore bim and
coaseguencly nis Judgment cannot
bu zupportaed as a matbor of law.

[1a

. The fsarned trial Judgo failed to
sppreciate that the undisputed
facths and ths law applicabic thersto
Gi~ﬁlly indicated thal ths Plain-
ciffs/Respondnnts cass could aot
1o guaLQldpi as a macitar of law;
nd chat the relevant law and
Qis supportad the Dafzndanes/
”Davllwﬂts CAB2,

 ca

Vo

|'~h

Uﬁ
3
4

3 learnsd trial judgs erred as
a2 motkter of low wohen e cone t@
o conclusion that oho sales and
nsfor of 49.%20 sharas ware in
n G the provisictungs of the
i2 of tho Plasaciffis/
nt's cowmpany, Saracti
s thg evidanoo glesxliy
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wdicated that the transfors wore in
zocordance with the Articlies of Asso-
ciation wihen properly sonstrued,

The iesarned trial Judge =rred when he
42ld that the Resoluiions passed on
whs 5th day of April 198% aad 10th
day of Jenuary 198% i» rospech of the
transfer of the sharass Lo Barneis
Aeldings Dimited ware ulira vires and
meil and void as such as whey canaot
o suppeorved neving rasgard to the
svidence and the law applicable to
“ransaction.

The lzarned trial judge further srrod
s & matizr of law agd misdirected
himself as to what constitutes fidu-
ciavy ducy winen e nsld chst in
waglhructing the sacretary o call a
mueting on the l0th day of January
1989 comscitutzd such 3 broach and
faviner erred whan ne held that what
wransprred at the maeeting was the
abuse of the powers of The diroctors
and so desiguaed vo circumven:i che
logal conseguences of hoe Judgment
of tho Court of Appeal in Suit Na.
Co Lo 188B/K $23, whan such findings
e neither supportad by the facts

ok Lhe case aand is wholly crronsous
28 2 macter of law.

Tie learned trial judg: misdireciod
fimzolf in law and faco whoo ho held
S whi oxtracordinary gonoxal meaon-
ing swmmoned oo the 2Zad day of
Doecambaor 1988 and aald on whe ilth
dzy 2f January 1%8% was wvalid as the
Sacundnamad Pilaintiff/Rospondoat was
SEoEcising his fundamnoinl lagal
Fights as a sharveholder conferred by
guotian 175 of the Companios Act and

wcile 06 of the arviclios of Asso-

Lion as such findings canaot be

syantiated a8 2 matizsy of fact
a8 the aoadispuied facis of thae case
and ibas law applicablo thorai
cl2arly domomstrated than the Sscond-
nomnd Plaintiff/Raspondent actad
Lilngally and wrongly in wransferring
sharss ©o nlmself conicory te ths pro-—
visions of ths court oxdsr when & con—
dition pracedent for such transfor
wixs nol satisfied, consoguenciy, che
Suoonduamad Plaintiff/Respondent did
noct Bave tne power conforrad on o
majorily shavsholder pursuant o
secoion 175 of cthe Companiss Ack,
and further, that tho ing was

: W5 RO

RO, A8 the andisputod facts alsce
axtaikad that the Seeondnsmed Plain-
spponaenc wroagfally rogisworad
- 2rs An broacn of e Companies
Aoles for whe purposc of having a
guoriia Lo convens 4 mealing which was
cloar iy ilioegal.
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The lsarned trial Judgs failod to
a??l“Cl%EQ what as coassguence of
the Sccondacmed Plaintiff/Respondent
ilizgal acis in both rogistoring
“hae shares Lo himself and 1o twe
othoxy members raadered 211 Resolu-
wions passed at the mesting of the
1ith day of January 1989 uwll and
void,

Thz lzarned trial Judgoe orred whan
ha held that she diveciors prasenbt-
a#d at their mesting oo the 10ith day
of Jzmuary 1883 acted in breach of
vhoix fiduciary dutiss and abuse of
wneir powors as dirscioxs by holding
e megting on chat dnto and yati-
fyiag and confiyming tromsiars whaich
had boon affected ar tho instance of
?“ﬁ sharaholdesrs 1o ths Sscond, Third,
Fouxtn and Fifthnamed Dofaendants/
2ppaliants to the Pirstoamed
Defcndant/Appellianc,

The ienrped trizl Judgs failed to
appreciate that the ovidasnce adduced
cisclosed no breach of any Ffiduciary
q&“y whatsouver eiihar 35 2 matter
of fact or as a matioc 2f law and
farther, that in che axorciss of the
powar 0f sale of shrres the shave-—
boldcers owed no fiduciary duty to
oo Company.

Tha learned trial Ju&gﬁ was coufusaed
as is evideut from s iaconsistent
findings he has made on tha amvndaﬁ
Oziginating Summons, by Oxdaors made
OR S0mG OSpOCcLS Theraof znd the
Failurs o maks Orders on othors.

‘Morsever, failing to oppraciate that

oG Craigincting Summons bad bscome
A Writ by Gxdex of tho Couxrt and
thoit a Statement of Clodm, Defaacs
g Lmuntazcla$m was £ilaed and pro-
cuosded instead of giving Judgmend:
i raliaef on fLhe Suatoment of

Ciaim has Jdono so on the Originaiang
DUMFIGCHS

Too Judge fuarther failoed oo appra-
ciate that the »vldomc; adduced by
the Pefendant/appad o failed -
substantiate the ll gt ions of
braach of fldﬁClazy ia_y a5 pleadad
and srronsously gave Judgment for

3;-

+x Plaintiffs/Respondonis.

3

Toe laaynsd trial Judge orzed as a
mztitor of law when chs wsdispured
fzets and the law zppiicable there-
Lo claariy indicated fhat the grava—
men of the Secondpamad Plaintiff)/
Aompondant®s coatentzion that ho did
ey have tha ngyez*u@xty oL purcha-
sing the shares of ths Srcoad, Third,
Fourth and Piftpnamed Defendants/
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Appellants was uafoundss? =né tho
Secondnamad Plaintiff/Respondent
failed o ssteblish » case in this
regEEd,

The learsasd Judgse failad o AppPra-
cisve that the tronsfors of thsg
shrxus from the Sgcond; Third,
Fourithh and Pifcvhnamad Dofendoncs/
Appaellants to the Firstnemad
Defoandanit/appailans and the andis-
puned facts and the law opplication
whareto was validly dons and that

> complaints made by the Second-
nomed Plaintiff/Respondont was in
r3intion o evenis thai i3 Do way
affocted whe validicy of the trans-
fars.

PR

Tros Judgment of thoe latrasd trial
Judgs clearly indieatos that tha
Judge failed to zppracinic whei
wers he substantial issucs in thoe
CasG 0 be adjudisatsd oo and the
law zpplicable thorets os it con~
faine findings of facts on mathers
clooarly errongcus which cannot be
substantiated by the ovidance and
fin judgment is flawad.®

Tha rospondanis countored with = Regpondont’s

which roadss

ﬂ{l}

Tha directors presait At a meccing
an2id oa the 10th day of January,

1985, acted ulira wiras or =iier-—
natively impropoeriv and .p broeach

of {he Articles of Associzcion ia

colRfirming and ratifying the trans—
fors which had been offqcind at
whe instance of the shavabholders
IELBEL JOYCE CHADWICE, DOREEW WHIT™
MEE and the Bxecutors of ESTATE
MARION EKERR-JARRETT, incoasced to
whe First appellant, in thait -

{a] The said transfor woas noc
made within thres (3) caien—
dar months after Lh: expira-
tica of the Hoitico as
raqmuired by Ariicls 33 of the
Articles of Associsiion:

{b} Following the aborrive
attamp. of the firstnamed
Appellant o taks over ths
Respondent’s Company ihe
second-pamzd Respondont was
not offered ithe opportunity
to acqguirs the shares thazn
ware beaing traasfarzad
although as established by
the unconiradicind evidence
of the Second Raspondont
ihe circumstancas had chaaged
and the maiority holiding was
of speciai financial value:

Houicae,
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{c) Ths sald transfers 4id not
resulr from the issus of such
a Hotice as is requived by ihe

rovisions of che said Articles.

That the aforeseaid transfars were
madsz, coenfirmed and/or registoered
in contravention of the avticles
of #ssociation of ths Rasponduan
Campany as well as in braach of
ths fiduciaxy dutiss oFf the Dirs
wors for ihe roasons Lﬁl,lanXGX&
stated and in addition, fur the
fniliowing reasons, intor alias

{zx) Mo proper Hotice of the
Meeting was givan Lo the
Suzcond Respondani;

{b} The said Mesting was called
and procecded witn he ubisc-
Live of Lrustrating and/ox
defeating the legitimste
erercise of the fundamental
rights of ¢he majority of
th& sharecholders conforred
by s=zcuion 175 <f ihe Com-
panizs Acc and Axkicle 86
of the Arpicles of Associa-—
wion of ne Respondiznt Com—
pany Lo call an Extyoordi-
nary Maeting for ihin purpose
OE removing Dirasciors of the
Company

{£] In coavening <hoe s2id Dirsc-
tors Mooting and in offccting
the transfer of the said
sharaes the said Poior Ross
Rorr-Jdarratt achod Ln his own
intarest in that Rt obiained
0y sought Lo obiain
and/or indirzcet finsneisd
bunofits and/or porsconal
ag Vaﬂ,_.a.g\(

dimas

(&} Tono Regiscratnion was ipvelid,
in Ehat thes

{i) Company's shars register
was removed fnom propor
stody without the pro—

por authoricy;

{1i} action was takasn oz the
instructions of
Kr. Viacant Chon whe had
no authoricy to give
such insitructions and
was as che agant of the
Said Pator Ross Korr-
Jarrsti, in 2 pogition
2f a conflich of duty
angd interost.®

P
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The real question in controversy baotwaen the partias
canixes arcund tha andoavours of Barneoh Holdings Limitved,
whrough the iasomamootality of Poter Ross RKarr-Jdarrovts
{Paiar Ross) ©o toke over Barnett Limitnd. Ia the ayse of the
rosultant storm ar: Poter Francis Kers-Jurreti {Pester Franeiz),
o mempery of Barneli Limitod and als stopson thlh aforosaid
Potor Ross who is 2wt a moembor of Barnatt Limitsd but was
tmployed as a dircoior and & managar buob was hol a mEnAging
dirackor. Arising ouws of this conflicy tha two major 1ssucs
which Lo my mind rogquire the dotormialition of the court ara:

1.

sharss curraeatly rogistaved
in tie company’s Regisiar in the anmo
of Zarnelt Holdings lagitimacely

acguired?
2. Is The claom for raekifics

thg ﬂﬂmp“ﬁy?" Rogisonyr sustalnable?

Tas naturs of the eonflict dogs not admis of & short answer Lo
wess guesiions bul rucuirss the ralatiosn of the history of tha
aniexr and che solutlon of guestions which arc subsumed undos

che wo major issuss idaeuntified zbove.
Barnett Ldmiitad is a privale company incorporated on
May 28, 1933, with 2 nominal share capital of $760,000 divided
to 350,000 sharss of two dollars oach of which 312,000 shares
Lave beon issusd ond fully paid gop. The mimbers were seven
brothers aasd sisiors of the Rerr—Jdarroth frmily and as of
Maroca 3, 1988, thalr sharencldings wors s follows:

{(a} ZIszbel Joyce Chadwick 49,920

3r Fraoncis Koxr—Jarrabl: 439,920
{c} Ian Kerr~-Jarreth 49,928
{4} Curistins Aruber Hoblo 49,9240
{=} Doresn Whitman 49,520
{£) Sydney John Wiadar 12,489

g} Bstaio Marion E. Rerr-Jonrett &9 G20

The significance of March S, 1983, derivas from the
fact chat on that dato iboe shoroholders with the sxceprion

of Peiter Francis gave notice to the Boavrd of Directors of
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236,71 par shars. LD tollls Doy worr: aching Lo WP LIALCD

Y

witdy éviicls 36

u)
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L axd e was invitaed

L0 nxm

0a

TED

TO: 2ETER EKERER~-JARRETT

HOTICE s hnyaby givm“
Boaxd of Darechors of BARWE
FE= v &nﬁwh ved notice from
sinarsholdors of

Tion o sell ons following i

LB0 EEER-JARRETT 42,920 shares
ISABEL J. CHADWICYK = "

CHRISTIWHE A. HOBLE = e

e
E

5]

DOREEH WHITMAN

ESTATE MARION RERR-
JAHRETT {(Decoasad) = ®

SYDUEY WIRDER 12,480 w

AT ths Board
i3

Al riing Qi Stk
e a0 Wirh the said re

i
i
whst who snares bs osoid at s price ©

S3L.71 par sharso,

YOU LRE HERESY BFTER THESTY THO
(22} om Tha Galte £l
sofiicnte whether you ave
DT a8 a&y i thaee said

if so what maximum Duebe

By lietuoar daisd 28t March, 1988, that aa

was pripared o purchass ac the agr shaves of:

o Rorr-Japeio 42,320

hristine A, Hobloa 49,520

But e was oaxo o stipunlate Dhat e wordld sStill acon

112,320 sharss howsoover ths Direchors mey chooss to allocats




he shares., Tho oo iogical siap, if
Lioged oo obgy “ho Articlies, would bo =ho #ilocation of thg
shares to Pover Francis and the shares nol purchased by nim

would then becons available for sale as provided by Article 33,

But this is sot whan followed. As appsars from he Miauzes of
& Directors” HMooting held on aApril 5; 1583, tha foliowing
rasolutidn was passad over “be objection of Paver Francis:

*Be it ra®clved rthac the divechors in
gorcise of thelr discraecion pursuant
R Avviclis 30 of the aArviclizs of Asso-
2izvion of tha company roguira that
iha gharass being offared by Izn ¥err-
Jarrgui; Isabel J. Chadwick, C.A. Hoble,
D. Wxitpzn, Sydney Windor zag izn Koxr-
Jarrest and C.hA. Hobla as Bracutors of
the 2stRrs of Mariom Rexr-Jarrath,
dzcensad be sold in ons lon.®

it is of ao zmall significanecs thai at that Very mecting
& rasolutisn was pessad Approving the twansfors woich WL

tendered, wiz,:

"Thalh wio following transfurs of Shares now
tendared Lo the Board are horeby approved:

Isabol Joyee Chadwick 45,920 shares to
Sarmett Holdings Lid.

Coristing &, Hoble 49,920 shares +o
Barnetl Holdings Lid.

Borzan Whitman 49,920 sharcs to
Baraett Holdings Ltd.

Estate Marion Xerp— 49,:.92¢ sharas to
Jarrott {deceased) Barnntl Holdings Lid.

Sydaaey Winder 12.43¢ shares Lo
Barnetl Holdings Lod,

Ian Kurr-Jarratt L mhare to Eagls Mar-
chant Bank of Jumaics
Lzd,

inan Rerx-Jdurrocco 1 share tw Bagls
Holdings and Invost—
mEnns Lid,®

Thage transfoers wars all dated 30¢th March, 1388,

This turn of svears was manifesitly calcoculated o

1

doprive Peter Francis of the benefic of his welection and he

&

lost nd time in taking action io Secuxr? waose benefiits., On

April § he fil.d aciion agsinst Barmiit Limitod and op
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Sovember 18, 1988, Malcolm, J. gave Judemsnl in his favour

declaring that b was entitled to be allocelod whe shaves he

nad opied o purchass. Than judgmeni wes conhesited on appeal

appeal (C.A, 65/88) deliversnd on Decombor id,

ICAS0NS Deidy givas on 3lse Jaouary, 1553,

zEfact of the ralowaont arvicles, the Court of Appoal {poc

Carey, J.4.) said ac pages 7 - 8:

18388, wris

"Thr zrgumesnts of Mr. HMuirioad, as ¥ undoer—

B

siand thaem fa1il1 to recognizs the

right of

tan momber ©o the sharaes he rogrires and
also falis o racognizse chac thoe dirce-
Cors 4xc not permiitned o force & membor
Lo accupt more saaves thans hi 8as aoti-

3

fizd chat he is willing <o take.

The

abligation and iadecd the nood o soll o
2 taird party, only arises whors ithe non-
vaading member has bean given BVRrY oppor-

Tunity 25 allowsd by the arciclos
chvize gsuch number of sharos #:2 R0

TO paxr-
reguires,

in my Zudgmont Lo consirus [ho nriiclos
o moan thal the dizectocs in this caso

s

nad an absclute right to $9ll thoe

it to the rospoadanmi, a

company, wiec had compl

sharas

G ind with
ele 31, is wo voendar wholly pugator
Tagni of pro-cmpuion confirred on a

nER-vOAding sharsholder unds: article 29.

nOLGE Lruc constrociion of o

T Y a)
-5 -

25 ~ 33 the dircchors ware obiigad to
allocain the shares raguost id hy Lo

Taspondtnt, and wore not SHMPUWAT S
Suil o sheres on offer 2o 2 thir

W e

paxiy, sguoring tho rights of the reos-
poncent.  To do 8o, would bo CONLTary
=0 axticliz 32 which raquires hat the
dirsetors *shaell allocace the said
shavas mongst the meombors whoe have
xprossed their willingness oo parchase
az aforusaid.' MHoroovor, articla 29
would zlsc be breoached bacauss: the
reguircmocn: there, is, thai no Srans-
£ar o 2 twird party may b allowoed
‘unicss wnd wntil' the rzghi of pre-~

Mpaion nas bean exhausted.,  Thnt

Tight as I have indicated, has been
Spaif our in articlaes 30, 31 and 32

znd LT 15 mot exbaustod whon ihe

willing non-vending sharoholdsy has

statsd the nummber of sharss he

regairss.  Articles 28 — 32 must bo

read a3 0 whoin,”

This decoominaition cannot bo ro-1ivigatnad ia the prosen

e
i

znd iv shonid suffico o sel oul Lhe articiszs thus deall

in wxplaining tho

apponi

withs
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“2%. Excopt as herginafior providsd no

sharzs in the Company may be Lransferred
anicss and until the righi of pre-
smprion bereinafier confarrod has basn
cxhagshod,

30, Ewvory membsr who inteands to trans-—
far sharss (hzreinafrer refaorved to as
‘the Vondor®) shall give aotice in wri-
Ting o Uhe Directors of his inteantion,
such notics constiTutes t©he Direchors
his agom: for wbe sals of the zaid
Shizr«d, in on2 0T more iows at che dis—
crotion of the Dirzctors, oo membsers
of the Company at a prics to be agrsed
3 hy Lha Vendor and ths Dirasciors
©x, in daefauvly of agreomeat, At & prics
aich tha auditor of the Company for

ﬁ

thn wime boing certifies, by writing
un@ar is hand, ro be, ia ais opimion,
tha £air selling walue theroof as bet-

cen 2 ;lilug vandor and a willing
purchagix,.

31. Upom che pricde bedng £fizad as
aforesadd, the Directors shall forth-
With give motice to all che members

of the Company of the namber znd price
2f iac shayass to be sold, 22d invite
aach of them o state in writing,
withia twenty-one days from tho date
S3E s said novics, whether ho 4

in

willing <o purchase any, a3d L so
wial meximum numbar, of tho szid

32. At the expiration of the said
wwenly-nns 4ays, the Dirseioers shall
allocai.: the said sharss amoncst ths
BmURDAYS WAC have axprasssd their wil-
lingecss ©o purchass as aforlseid,
and 30 far as may bo pro caba accord-
ing to the number of sharas already
neld by them respsecivaly, provided
oo no momber iz ebliged o taks

mors Them the said maximum numbor of
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"subjzcl o the sewveral CONdLLioOnS on
which I hald the sams immadlately befora
the oxscution hercof.

A H I the Transferse HERESY ACREES o
2CCUEpT 2nd take the said sharos sunjact
w0 ohl conditiens aformsaid,”

As The nolder of 52% of the issu=nd sanres Poter Francis,
boliag thus snablad by &rticle 94 on Docrmbor 22, 1988, nominziad
Himseif as Chaliman, = position woich a0 dad held from the incep—

tion 2f zhe compnny until nis romoval on April 5, 1988, aad on

- o -

< SAme dato hs issued tho following raguisition for an Excra-
DEGLIAYY Ganeral Hiating:

"Iy PETER FRAHCIS KERR~JARRETT balng the

holdnr 52% of the issued sharo capital
2f s company which carrise whe xight
Lo VOte av genzral meetings znd upon
wiich all calls have baon paid boreby
{parzuanc to axricls 50 of tho company’s
aviicices of association) raguisition
T an AXtraordinary geasral meatiag

e oL the company be coavoaed st “he SBE~
iizst possible daca.

The objuch for wnich the meoting is
proposed o be called is oo pus Lo whe
mEmbeis hho following resolurzionss

{1} Tunt Pater Ross Rovr—-Frzraecw,
o0 Rorr-Jaryoeti, Cavistino
Boble and Joyoe Candwick bo
rmoved as dirccetors of the
COMPEny pursuant o oo pro-
visions of articis 88 ~Ff <ho
Company s articlss of asso-
ciztiun.

{2} 7Thas Janet Rerr-Jarrats snd
Haxs Rexrr-Jazrcoti be sppointed
a5 divectors of the o PAnY
puisuant to tho provisions of
ariiicle 87 of the compnny s
wxticles of associazion.”

aArticle 50(a} states the procsdure which is to folliow
upon the receipt of =zuch a reguisition, viz.s

%o Dizcctors may, whonever thev think
£i¢, and they shall, on o reguisi-
tion of the holders of nor loss than
ong-tamih of the issued zhmra capital
of the company, which carriss <he
Tight o voto at gensral mROLINGS,
and upon which all calls or othber sums
than dus have been paid, foribwith
procoed Lo convona on gRtra-cosinary
goaeral meeting of the COMPIRY .
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This woudd bz a m%;tlﬂg bf the very Dirsctors whom i

was pro-—

posed to remove from office on January 1l. He pleaded prior

business cngagzmoni on the company's farms, in addition to the

shori potigca

253 preciuding his atbendancn. Farther,

o ABTImation 28 o the natuwre of ths business o b

o

BmOre LaRan &

e

—-— ¥

gotes L.f‘ d.cy Qf :&Qa..x.i? }_§8@
trrnsfor of shavres which wars ‘;;mciem ad ©o
whi bonxd £xom Isabel Joyeos Chadwick,
Cﬁ¢wwﬂ¢;ﬁ 2 Hobls, Dorsen Wnitmen, the
Exocuiors of the Estate of Hxion Hixr-
Jarxyatn duceased and Sydaay Hindexr of all
wabn»mﬂ shares ©o Barnati Holdings Limi-
mnd of Tan Kﬂ*z*&&rretg as Lo 49,918
sharss Lo Barnoect Holdings Limited, as to
ona share to Baglse Merchant Bank af
Jamnices Limdted and as to ono sharez o
Bagln boldzags and fpwvestmoni Limited and
anthorised and directed ths secrotary of
whe company o issue the sbheys certifi-
cabed accordingly subject o the approval
of the Bank of Jamaica,

tad

The Suprome Court ruizd on whoe 18th
vEmbax, 1982 thalt whio shrroz of Ian
c-dnrract, Chrisiine Heoblio mnd Sydnoy
should be alloeaiad by Lhe Dircc-
wha: Company ©o Petsr Francis

2t Sar. in satisfzction and
vz 0f fhe rignts of pro-smpiion
¢ WP him bfg’ the Ariticios of
&QSN”:tu;on of the Compony 4t The price
oE $36.71 per shars pnd which decision
was confizmed by the Court of Lppoal on
ez 14th day of Ducembsr, 1528.

3. Potary Froancis Eo Jarrsiti
b;*e his acuornovs, Hessrs. Duano;

Sz & Gx"“££ chiainsd the o0n T of the
Baonk of Jomaiecs by lotber ds
15%h Do cemb @, 1983 for thco ansfar of
v shawas of Zan Rexrr—-Javre Christine
Amboy Hobio znd Sydnsy John Windaor o
Potar Ruxr-Jarrabtt Snr. and HMossrs.
Clinion Bact & Co., Attoracys—at-Law for
e Company, B8arpett Laimiizd,; obiained
e consenr of the Bonk of Jamaica by
aolbar darted ZZnd Dacember, 1988 for the
- -

0f all of ¢the shaves of The

LREra was

s e 7y

Aam b T

wtad and seforsnge Lo the resoiuﬁigﬂs passed makes this gpach
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"BEstats Harion Kerr-Jarreti, Isabel Joycee
Chndwick and Dorecn Whitman o Barnebt
Hoidiags Limiiad,

4. The soid Peier Francils Royr-Jarzraeti
has in soeooydancs with the salid Courk
Oxdizr csused the shares of tha s2id Ian
RKoerr—-Jarrasit; Chris*ina #obl: aad Sydaey
Hindar Lo be transforred and “egfaya gl
in Liis oome and the Secrtary of the Com—

~ny Dag made the appropriato ﬁtrlaa in
tha Dooks of fhoe company and isstod the
pp“" az«ue Cartificare o e s&id
Pegtox Francis Kerg-Jarraiis,

5. Tae Szcoretary of che Cgmadﬁy has in
complinsnes with ths request of Isabel
dJoyon Caadwick, Borxen Vhlhmbu and The
Exncuiors of the Bstale Marion Xerx-—
darreut dgceasad and ﬁhﬂ Rzsolation
passed by the Diractors oo L 5in day
Of Apxrii, 1988 as waried by e deci-
sions of the Supreme Court nd iha
Court of Appeal, offectad tho Transfer
of +an shares of ¢he said Isobol Joyoe
Chmhwﬂck Doroasn Whitman ond Lhe Exsca—

wors 0f Eﬁfa‘, Estate Marion K"‘"""‘JL.II i

duecassd Lo Barnaebt Holdings Lénlnad
and lssucd The appropriats shkare cari
Ficne in the name of Baralilt ﬁuiaéngg
Lhad,

IT IS HEREBY RESOLVED THAT:

1. Tho Dirociors do nersby xoitify and
confism Lhoe issue by ihs C@mpﬁny of thao
reiovant shars cortificat: &0 Pabor
Francis Rorr-Jarrant Snr.

2. Tho Directors Jdo hersby rocify and
confiom The Traosfor of the sharas of
tha said Isabel Jaych,Cnadwxckf B@x@bﬂ
Whiitman and the Exscuiors of the Estate
ok ﬁ?“lﬁm Kerr—Jdaxrrakn uﬂCﬂiS“ *o
Barrpecl Boldings Limited 2 company duly
lnﬁorgt““tLd and »xiatiag under the
Companicg Aot and baving lis rogistared
nffics 2t 21 Bast Streetr ip tho paxieh
of Kiwgston 2s approved and zuchorised
by wivz Dirxcciors at the aforzsaid mecet-
mﬁg Liia on the Sta day of Lprai; 1988
and dn ohe alteraative, cac of an abuon-
dones of contion, AL the approval of
e S5th hpral, 1988 iz naoh sffective
which thes Diractors de noth admit, ths
LDircchora 4o hereby spprov: ths Ltrans-
far of 49,920 shares of Isobal Joyce
Chadwick, 49, 923 shares of Doroen
Wonimman ond 49 920 shares =f tbhe Bre-
cutors of the Estabe of Hoxion RKerr-
Jarroet dmcylsﬁd 0 Barasth Boldiogs

..&4-\” -

Linmizoda

3. TIhi Dirzcwors do s eTaby Spprove,
raTify and coafizm the issas by st
cumpany Of the ralevani shars eerci-
ficats Lo Barmetit Hnldings Limiihad.
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"Mr. ian Kerr-Jarrebt moved thah the reso-
luotions be passsd and this was secoaded
by Hrs. Isabel Joyece Chadwick., The reso-

LTINS ware passed by unasninous voite.

Mr, Paler Ross Kerr-Jerrsii ndvisced the
Board At be had buoen suspaded as
Maoag by Mr. Poter Fraacis Koerr-Jarreit
ang et the Company’s Rangs Rover had
possessed from him by forcible
RED the pramises ncooupied by kim
485 o conseguancs of which &1 has baan
eongtraiacd Lo hizre & oaw.

Taz Dixoeciors placed on roocord their con-
demnation of wheso notions of Hr. Peter
Froneis Forr-Jarrett asz wall a4 his con-—
duel in denying them accass Lo the pra-
@ises of Barmett Limited. The Dirsciors
by uwmoimous rasolution proposed by Ian
Rarx-Jaxrzatt and seccnded by Joyce
Ciadwick approved ratified aud author-
ised the leasing of 2 motur <ax by
Pater Ross Korr-Jarrett and agreed that
the company should pay ths cost of same.

Mrs. Christine Hoble movad ¢hat ths fol-
lowing rosolutions bae passal:

BE IT HEESOLVED THAT:

i. Tho company, in compliauce with the
2xisting smployment LRrmS, horsby
QIIBES O pAay Lo My, Potar Boses
Rorm-Jarrett Jor. the sum of Three
Huntraed and Thirty-sevan Thousand
2 Fifty-soven Dollars {$337,.057)
upon his dismissal as Hanager of
Barnett Limited and/or its Subsi-
Aincies. or upon his rusigrnetion
fivm same for any reason and at
his complets discrecion. This

CYIGE 18 o ba made in fuil
immedintely apon his dismisszl
wE Desigaatioa save andl axenp

i - hr a5 prepared

any variacions in thy Loems znd

mehinod of paymenit. If Janissal

Vi resignatisa takes ploos: at

zny date aftor today thon ohe sum

abuwe would be increased propor-—

vionaiuly using the Following
formulacs

$
CASH SHLLARY 126,000

OVERSELS TRAVEL COSTS
{Higt saezson ‘apex® fares
for family to Eagland) 15,000

HOUSING {Fully maincainaed
Anuss with ail urilivies
inciudnd) & say $8,000 Dels S8, 000

 MCTOR VEHICLE (all cosis
of Baintaining owWwn moLoxw
valieiog 25,4060
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$

@ "DOMESTIC STAFF {(@$5280 per waszk) 14,560
BLUOE CROSS MEDICAL IRSURARCE 3,000

LIFE IMSURBNCE , 7,000

PER ARHUHE VALUE 265,560

Tarmiseinion entitlement {(as per lst January,
19582 cmployment agreemeni) is ¢ weeks pexr
year of ssrvice calculated from lith November,
1977. 5z atv 1lltcth Hovember, 12838 entitiement
wounld Lipzyefore bes

$
& wonks x 11 ysars x $265,.560 337,857

2. Thae Directors do hereby authorise and
insLruct Mr. Peter Ross Eaar-Jdarrett
1wy wnice t©o Mr. Peter Prancis Kerr-
Jarrere advising that tho Board dis-
assaciaves itself from 'u2 wrongful
suspension of the Masager and the
wzongful repessession of the Rengs
Rovor and will rot shiceld hin from
nr sndzmnify him in respech of any
aciion which the Hanager Hr. Pstex
Ross Kerp-Jarrett may sosk by way
of radress.

Thass rosolunions were secom:izd by the
Chaiman of the mesiting Mr., Lan Rexro—
derroni. When puit teo the wvo Mr. Paitor
Rogs Keyr-Jarrett abstaiansd apd all orher
Directors presaent voted in fovour of the
resolutions whereupon the rosolutions
waers passed by unaninous vold.

Tha Board noted that Noticas 2f an Extya
Crdinary Guneral Meeting datad 23rd
Docombar, 1988 had becen roucivod by
Mrs. Isabel Joyce Chadwick, Mrs. Christiae
Hobio, Mrs. Deoroeqn Whitman and Mr. Ian
Rorr-Jervett calling a shercholders moeet-
ing for 1ith January, 1989 at the Company's
gEficn & Barnmeltit Estaues, M g Bay.
Theo cocompanying the Notico was a Hotice
of Dirocoors msoiing daued 20th Decomber,
1358 iafurming of a mweiing oo bo held
2t 11:30 a.m. on thoe 24tvh Doecombox, 19868

£ & Eing Stre=t, Falmouts,

g

"
N

-

Mr. Roy Swaby advised the Busxd dthat he
nad boon informed by Mr. BiLli Ivas thatv
ne mesting of the Board of Dircchors was
held on wither the 23rd or 24Th Decumber,
1888,

Thoroupon the Chairman movad tha foligwiag
Risolunion:

"B it resolved that Hx. Poizr Ross
Rorr~Jarrett be and is hoxeby
aathorised raguestad and roquired
i 2dvise the Sgeretacy of &
Company ‘and Hr. Poter Francis
Korr—-Jdarreict that the Bourd
objects ©o the holding of the
Extras Ordinary Goneral Hootiog
on Wodnesday llch Januory, 1589
RS it comsidoers it illagal and
improper and will regard aay
doolsions taken by tho proposed

2
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mEZLing as being null and woid,®

This Rasclution was szcondsd by Mrs., Joves
Caadwlick and was nnanimousiy passad.®

Thers was & furchor vosolution appointing Zliernate Dirocoors
wir Ian Rerr-Jorrecl, Mrs. Christios Goblo and Mrs. isabal

Joyen: Chadwick, wiho wure authorised:

Peoona aveend all megtiags, purform all
duliics, functicons and raspousibilitics
OE bi:ﬁctﬂr in place of | DiTEcLor
o mid magbings of who Board ut wﬁich

whi Diveacior may not be priosant.”

HMore will be sald about his mecting and ruesoluiions passed

bh

chargar but f£or tho noace I thank it can safely bs said thak

wha obvious purpose of this mesting was o frustrate the Bxtra-

oxdinary Gaaoral Meoting which was to bo bhoeld the next day,

ziad woalch was, in Ifzact, boycoriad by the porsons prasent az

“he mecting of January 10. Indead, it is charged that tho

dirvectors at Thai mecling acted alivas viras or aleornatively
improparly in bxranch of the Arcicles of ABSOCLATlon.

Oa May 7, 1330, ithe rospondaents filod an Originating
Summons witich was subsoguontly amoended; socking reciificacion
2f tha Registor of Hombers of vhe plaintiff company by sitrikiag

ont the npomass of Barnotc Holdings Lamicst as bholdey of 149,760
soares of the s0.d company and by rosioring Lo the Registar
the names o Isabal Joyeo Cnadwick, Doroon Whitman and choe
Exscutors of Bsials Marion Rerv-Jarrsto as the holders of the
said shares. Those are 1ho shares wihich had not beea zoquired
by Poter Fraucis.

vdar giving direciions was mads by Langrin, J. on
July 22, 193%1:; EH: ovdered thar the Originating Sum@mons pro-
ceedings bo Tresiad zs If begun by wri: and made the necassary

consequential crdors. Purinoer, he erdoarads

tan affidavits £iied borein by =ach
ogwswﬁx with their surplemsntal
vits, if any, snall bo ducmad to
svidence in che Casg, subject O
2f. of sach party o adducs sddi-
Mvgﬁen 2 end Cross-oEaming Lae
is ot the trial.®
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Thera wers than on file twe affidavits by Poter Francis, one
by Poter Ross and ome by Pamela Phillips.

Tos wrield giving riss o ¢his appaal began bofors

m
i

Theobalds, J. on Docmbur 2, 19%1i. Pator Francis restifica
oo vath and wos cross—examined ar iengol by -
HMr. R.B.A. Honriguos; Q.C., who reprasonl.ad the appellancs.
aftar which hn olacted fo adducs ne avidoncse and coas sguantly

withdrew thoe afizdevics which had bess t-ndored on bohalf 2f

“ho zppellants.  Thoobalds, J. deliversd judgmeat reforred

L)
s

¢t

BUALT .

Bospien s muliiplicicy of issuss zoisad in the
grounds of appenl, i1t is my opinion, 2s oorlier sxpressed,
“hat he issues which ave ericicel Lo oho rosolubion of this
ppeal are {(a) ithoe validity of the claim of Barnctt Holdings
Limitad Lo the sborcs rogistored in iios prme and (b) whekner
the claim to reetification is sustainabls. But it neceds Lo
be racognised that n favourable answaer to the first quaestion
does not necessarily negate the szcond bocause both have their
distinct parametars.

The validity of the cizim by
Barnoeth Holdings Limited

Percinont o zaselving tha impasss zcga rdiang the sharoes
Tegistered in ohe ﬂameiaf Barnet Holdings Limited is a consi-—
deration of the oonditions preccdsnt oo such an acquisition.
Boxnetr Limited boding 2 privatc compsny, = Ffamily COmpPANY ,
with ariacles dosigned 1o recain mambership in the coompany Lo
femily membors ané 50 precluding sales o noa—members QRCapl
28 specified, » eciloin to cwnarship 2f svch shares must bo
showR ©o have complicd with the reguirsnonis. As preoviously
stated, the rzlovant srticles are Articliss 29 +o 33 and so
far 35 a nop-member is coacerned Ariticls 33 is of crucial
importance. Article 29 places a caveat agsinst the transfer
of amy shares unluss and uatil the xight of pre-smprion has

been exnousted., Ariicles 3C to 32 dzal witn the sale of

shares by vending msmbers to non-vending mambars. Toen comes
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Article 33, which I repmau for easse of rofsrance:

Tie sadid sharus ara noe sold as
G, the Vendor may, 4l any oime
whres calendar moachs afver ohe
von of oo sadd fw:n&y—b*a days;,
iR shares oot $9 oid o any

: subject to the Qwa,mhuﬁﬁ =E

,xcl“o 24 and 27 kareocf, and ac any

2t 1~'s tasn Lhas pric: fixoad as

{Briicles 24 <7 Gmal with the rsfusal by Directors io
registay transiacs of saavaes).

By wne roselation of the Diraciors op april 5, 1988,
o seli all Los sharoes in one lot, they wors sifectively
Gonying Pel~r Frencis his right of pra-~mpiion to sccure
Woichn e ed o rosexrlto legal action: as carlier staved,

1.

fellowed by the Diructors® mesting on Doocember 15, 1988,

fie

which gavae effacn ©o the judgment of to court. I my

opinion, it was ac <his latier mesring thai thers was donn

4l

wiai ought Lo hav: boen done by the Dicsctors® Measting on

april 5, 1388, thas is, secure o Potor Francis his pro-

mption righis. To Raving regard o whe plain
Yenguage of Axiiciz 23, proscribing zay iransfor of sharaes
“unless and wntil b right of preo-empiion...” bad been
oxbaustaed tie "Trausfers® (so czllod) dotod Harch 30, 1988,
wihich purpoertad - 2ffact twansfcrs to Barneii Holdings
Limited wore Lncffeciive as such. They, guiits apart from
naving bean procipsiately executed -~ as had beon admitbed
bgiore us -~ like The rescluiion which sought 1o give affec:
w3 vham ars iovalid @s instruments of trensfor. Since, in
point of wime, those instruments could wnt transfer, that
is, assign the bomaficial intsrest ia ths shares Lo Barasit

Goldings Limitod {se2 Lyls & Scoti Lud, v. Scoti's Trusteos

11559 A.C. 763 HLSc) they could 2t the highest ba regarded

flawsd in any

A

ouly s inchoutse and, provided thoy ¢
other respacts; could at the rigat tims ioks sffoct as
txeansfors. Such A point in time would Dave ¢o come within
“he thrae calaondar months provided in Aviicie 33. It

follows that Barnostt Holdings Limitaed could not and did not
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SCYUITE oWnarsaip in the sharas on Mareh 30, 1988, or atz any
wime prior to Dacambey 15, 1938,

it was cont=ndad on behalf of the oppeliants “that the
rial judge had fuilsed Lo appreciate that 4he resolution o
trapsfor these gharog to Barnett Holdings Limilted was already
approved by the reseiution of tho 5th Apryil, 1988, az a law-
Tully constitatsed mesting and thas all thnil was b:ing donz by
The Diractors or nho 10th day of Januaty: i98%, was mersly to
ro—confirm same znd, =8 already pointed oul, the shares wers
wirsady ragistaroed un the 30uh Deczmbor, 18885 Bub tae faiizecy

inboront in ohls submission is patent. I4 has already boaon
sivown that it was oot campetant for ths Directors fo pass tnag
resoluticn e Sull tho shares on offsr in one lot thus ignoring
whe right of pro-cmprhion of Puicr Frangis., The resolution was
20T, i my opiaion, parcly vailid and partly iovalid. It was
wholly iuvalid and could not offsct the intended DUrpOsSE.
Accordingly, tha purporied reconfirmatiocs on the lich JAnuAYY
1889, could ant mak: valid what was in Foot a nulliicy. Whilae
i am on this poiat, it may be convenien: to meat 2 cloim oY
Poter Francis rvegnrding thess shares which, if corveck, could
Qpgativae tiz claim of Baraett Holdings Limited. The claim
mads o his bohalf wos that as majority sharcholder he had a
Xight whach ottaches o majority shars holding, viz., the right
o zequire the remoining shares from ko minoricy shaoreholdzrs -
Bis sisters ~ Aud 2t 2 pricc less than “he agreed valuation
of $30.71 shoarss sinos, it is claimed, <hoe price of miaoritcy
shares declines. Sueh z claim, wo my misd, ALLLAMPTS Lo asha—
lish anothar rigit of pro-empiion dorived, not from the
articles, but Irem the majoriky share nolding. However, whoers
thore is o spocific provision iy canaon o sidelined by any

sdead, thore is such 2 rule, which, invoked

I= N

gonaral ruln, if.
in this coatext, is 1 unpardonable 2alcmmpt &t manipuilation

-

<E othe minorily shoxobholdars. Buo ovaenss that is not the

main obstacls Lo this claim. That obsiacls is provided by

Article 33 which spocifically providos that:




-23~

BIf ~il wha sheres are not sold zs zforasaid,
e Vandor may, at any m: within thren
cd;’““ T monkos aft 5l A exgiratimm of the
533 anty-one days, Lr 3L the shares
nm* sn sgid TO Any p2rscon, subjcet we thz
provisions of Arciclas 24 nnd 2?, n2nd at
2 _prics nct loss than thse prios fixed as
SlOresa G

£

iBmphasis supplied]
Obviousiy, the “cay person® rofarre to dn this articie iscludss
Petox Francis wiho 4s well as any noa-msmbox, may purchass the
shares im guasiion but "at a price nob Itss thaa the prics

ixed as aforesaid.” This ariicle, thorcfore, retains the Lfixad
price of ihe shavas on offsy for ab laosh Three caleadar monchs
from the expiraticsn of tie puriod provided For the exarcise of
the right ©o pra-umption and during whei period the shares may
bz sold for moxe bui not ilzss than the agrasd price. The Lrans-
f2x registezod by Pohur Francis, cewvidencing the sals of tha
shares affcctsd by =he exercise of his right to pre—empiion,
is daved 15tk Docembor, 1988. Thai is he Sate when those shares

wors sold to him, ¥Hn coulid not oo 21 Tha voendors to refoain
B 9

Erom selliag tho shares not opted for by ham antil the oXprra-

.3

wion of thres calondar months from the 4rie of his purchass o
escapae the appliceation of Articis 33. Clearly, therefore, his
claim ©o thosz shares is unfounded. The rogistored traasfars
~f thesc sharcs baay the ineffoctive dats HMorch 38, 1988, but
it was submicied that thay were ragiscored on December 30, 1988,
the date immodistsiy seeding the delivery of Lhe writtean
measons for juldgmant by ithe Court of Appesl in C.A. 66/88.

The fann of onothsy coatenticn on bihalf of tae roespon-
dents agaianst <h validity of the appelinmss® claim follows
inexorably uwpon thiz rojoection of March 306, 1988, as being A
volid refersncs poist. That contention is that the registrao~
tion ia the namos of Earpettr Hoidings Limited on Documbor 36,
i98€&, was ionvalid baing more than bhrog calondss months afrer
Harch 30, 1983. Bub coven if March 30, 1888, wors indeod a wvalid
zeference poist tho inrervening poriod wonid, o my niad, be

at I chooss Lo Ingard as a hiarus cranted by legel and judi-

cial proccediags which effectively naliod the sunniag of tima.
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From :he above reasoning, cherafors, in follows chot if tho
dave of the wansfir to Barnovt Holdings Limitad wiss fis only

ocbjaction to their claim to those sharas tho claim wouid stand.

b
]
i
i
2
|
i

Eut there sarious objaciions whichk involvwe, as

wall, the

"
8
g
E‘u

issuc ©o be deszli wizh, namely . <he c¢laim %
rscuifieation, =ud may, therefore, bo convaniantly considerad

wherawith.

'M a4

Ehe claim 1o recrificontion

This claim iz basad on section 115 of <he Companias Ach
which providaf as follows:
*if -
{2} <&e name of any porson is, withoutb
sufficient canse, encorad in ee.
he register of mombars of a CompPany .

o

{b} ... .

the porson aggrieved, or sav member of the

Sompany o Lhe company, may “Qpiy o the

Court fa; sactification of thae register.”
in the isstoni case the application nns bzon made by tb= comgany
and a membor. What has o be shown is Shot the name Barmst
Holdings Limitcd Doz, without sufficions coRsSe, bosn entarad
in the registor of moembors of the COMPARY »

Ag alrendy stoved, Bernstt Limiisd is o pPrivate company
and, accordingly, nombe: cship cthevuin oo ba acguirad by an
cutsider such 25 Bormet: Holdings Limitnd only within the
provisions of Avticiss 29 o 33. I have nlruady concluded =han

there was #o valid rosolutinn o soll the ShAYes w0 Barnohi

3

Boldings Limitad., Henoe, apy purporced sale in those cirenm—

stances would act ontiile Barnots Holdings Limited Lo have ifs

pame enterad 1an Lho register of mombors of thn company and if

the name wors onteroed thoa thers is s goad claim for veccifi-

cation. But thiv is not thoe only problm confronting Barnaid
Hoidings Lamitod,

On Tiny £x0@ of he transfors,

are twe obijeciions
which are isswmountabla. The first rel.otos o the priea 2

5 ™

woich the sharss woue belag acguired oY Baruect Holdings Limived,
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The value por shors on the face of the t:ﬁmsf@i is $2.00 =ach,
fiis is in flagrant breach of Arcicla 33 which prehibite a
sule of the sharves ot less than the Fixad price, thal is,

-y

20 taken offoect na

,,f

$30.71. 8o that, whother che tranefor ©
Mareh 30, 1538, o3 was epparantly incondsd, or on Duccmbor 3G,
1588, as it avoniuatod, this braach of Ariicioc 33 would entiilz
ihe applieanits to an order for rectificoanion. Ia coming o
vhis copelusicn, I &m not semindful of the fact that the courts

nAve a0t visitoed such o sanctiiom in 2v2ry brsach of a resitric-

Tion on the transiar of shnrs o im Hawks ¥, McAriaur and

others [1951] 1 A1i B.R. 22, sbares in = Private company were

ixansferred withcut the rights to pro-tmpiion boing observod.
Toe full purchsss price for the shavss was paid and transfars
executed in the purchascers' names but ¢ho shares reomained
registerad in ihe noms of the vendor. 2 judgment creditor of
the vendor within three weeks of ches» cransactions obtainsd
2 charging ordsr nisi on the shaross in -hs company standing
in the vendor's nome. This order was made absolute. Howover
The claim of to2 purchasars that by i dote of the charging
order nisl tasy haad obtained the benzflcial intersst in ho
shares prevailed Jdospiie the failure 4o crmply with the com—
pany's articlaes. Wzt was involved hars was & disputs aoct
botween the oompany and cho purchasars bul botween thn parcha-
saxs and 1he credilors. 4 was held sheve “he purchasars;
hoving pald zas full comsidoration for he shares, had obiained
oguitable rights therein wiich werse oscliior Lhan ohoe craditorst
zguitable right.

Buf BZaganwl Holdings Limived is not in che posibion of

e purchasers in Howks v. McArvthur and ouhors {supral oot

bizing able L zhow paynenit of the full omsidaratics. HNor
would that have saved vhe day so far as Lhe claim ©o recrifi-
cation is ¢oncarnad. Ia dhav case oo ragiskraiios had besa
mrde in $h8 names of the puarchasers whilo in e insiant osso
2 prohibitdd rogistiation is iovolved, Thet 1s the sscond

ehjsction reforrad Lo appearing om the Ffaco of Lhe tyansfar.
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Seetion 30 of ths Companies Act dofinas o privaie

COmpany Taug:

r
)

"36-{1) Fox ihz purposes of this Ac
QEPTLRSELON "DrAVELe CUMPAnY® mIans

company waich by its Articlon -

£

{2} rostrlicts whe vight ©o trans-—-
far its shares:

{2} subject zo th: o ICEPTACHS
provaded for in the Pourteenth
Schadula, prohibils say psarscen
other than e holder from
Having amy iacorest in any of
the company’s shores,”
Article 26 rastric:is the tromsfor of shrros in Lhe manaer set
oul theredn and with particular referconcs to the issus nader
discussion, paragraph {e) provides:
"Subject Lo the excspiions providsd fﬂI
in this Ack, aay pexamn Sbhor Thag ©
bBoddor ds prohdbiced noving 1ny
intoxsst in any of ‘_a% compa‘: ‘s shares.”
Baraeit Boldiags Limitod Joes not qualify £or coasidoration
undex the axeuphions providod for in che Zet and roficeted iam
Articla 26{(2) (supru). BAecordingly, o winsfer tho shares
S0 Barmeuli Boldings Limived "in pursuancs of who torms of aa
Option Agrommeni...beiwoon the cransforor and Barnect Boldings
Limitad 28 nomines for the transfaror 5o hold the same por—
suant €0 the tsrms of the said option agrosment ete.® is in
broach of the zbove stated provisions. PFucthsr, Arsicle 23
progides thais

FA11 lusvruments of wransfer shall be:

(2} iz the usuval cosmon for, and

{b} =mecnted by or on behialf of the

wransfercyr and the Jransferee
and s transfaror is domwsd o be the
holdar of such sheros vntil Che name of
we uroasferce is entersd im ¢ho Register
of Mombers in respech nhoraof.”

4

Hure ig fow 2 common form of transfor of shores/stocks taken.

from Bybtezworii’s Bacyelopasdia of Cousc Forms rosads:
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Comexon Form of transfer of sheras
Sr SLOCKS

I %= inameisi] of [addressiesl, euc.d
in -ﬁs+éﬁ£ wion of the sum of... paid
T 23 D¥... of 1auax”551¢33, TLC o 5
efter calied the wraensfaresis]
e :

transfar to the

shareis) numberod ... pounds .
¢k in the undertaking oo

Laomiosd, to hold uats the transferseisi,
subjzol Lo che soveral condiilons on
walein ¥ fwel neld che sams immoedisisly
b gsforn the oxecution haxzo i '
*f»xvais}y G herss
Wi ak _ﬁH aaid s

[Sigoacures and ssals of both pariies]).”
Thet oo atiomph woo made o adhers Lo thls form is evident
fzom @ reading of he disputed tyxansfar. Hsrs is one:

" Frensior of Sharzs

I I8ABEL JOYCE CHADWICK (aaroinafier
cailzd ihe Transfcror®) boing regis-
toxad s whe holder of 4%,328 shares
of $2.00 w2ach (hﬁf@i@ﬁftuﬁ callnd
AL 323d sharss®) nuaborsd 197,601
S0 247,000; 311,481 e 312,050 incilu-
sive in the undertaking of BAREETY
LIMITED in pursuanc: of ths texms of
a3 Oplioy AgQraCmmdnh dated day of
ig mAade betwesn Lhe Transisror
and BARNETT HOLDIEGS LIBITED {(horein—
af*zz eallsa "une Trausforo2®} DOTH
HEREEY TRANSFER thwe said shavns o ithe
Transizree a8 nominge for tho Trons—
forar Yo hold vhe samo pursasni to the
torme ©of Lhne said Option agrarmoanlt sub-
bown Ve sowerad condihiong on which
Tan ?xazef;:o& aow holds tho sams.
Datod <ho 30¢h day of Harch, 1988.7

f-’

The mischief againzst which thoe abowve-citad provisions, ohab is
section 308, and Axticies 23 and 25, aim is concealment of the
cwnarship «f Lhe bansficial inturest in thce shares registered
in th2 company’s xrogister,. Thos2 provigicns havs been
bilatancly ficutad zand in ©hose circumsiancss a claim &0
ramoving the sifoading regisuration is yananswerable.
Sufficisnt nas been said to disposs ©f the appeal
adversaly ko ihe appellaats, but having rogard Lo che sub-
missions made concerning the abuse of powoys by dirsctors

what issus dossIves sone attention.
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abusc of powers by the Directors ’

The allegetlons of abuse of powsrs znd breach of fidu-
cilary dutics ars mads in paragraphs {(z). (£}, {g} and (1}
han Originating 3Summons AS follows:

{2} Thz D*v;ctors pressat 2w the mesting
azld on the 16th day of Jonuary,
1289, abuszd their powars oo direc—
LOrs and acted in breach of their
fiduciary dutics.

{£} By 1ﬂst;ucL_ng the Sceoratary of the
Plaintiff Compaay to procsed wich
the scheduling of the Mosting for
2:00¢ pom. on the 10th Jonuary, 1989,
Pzuoxr Ross Korr-Jarrac: nbused his
PowWor A5 2 dizecinr and zcted in
bruach of his fiduciary dutiiss.

(g} Th: dirsciors prosent an the moetiag
of the 10th January, 1i38%, abused
Hhear powers and pursusd 4 course of
condact designed to gircumvont The
iogal consequences of he Judgment

- I +vhe Court of aAppeal in Suit Ho.

s Colia <f 1988/ 023 which Ju@@mﬁn“

frugtratad the zhortivse ..rr_.\..s-EP't of

wan group lod by Peicr Ross Racy—

Jaryett and Dr. Panl Chan--Young o

takas—over Basnstih Limdiad.

(1) Ths directors pros=ant at ithe meeting
mf 10th January, 19389 zcted in
Inacn of their fiduciary duitiss
and abusad theis powsrzs os directors
Ly bolding the meesting on that date
WO axercise thelr veiing power Lo
"utify and confirm tho wansfors
which had bsen hfxec,“ﬁ AL The
instance of the sharsholders
Is2bel Joyoe Chadwick, Doraesnn Whait-
mai and che Executors of Estate
Marion Rerr-Jarrstt dooonsed &
Bacnett Holding Limibad.

isarned Judgs nd no hesitation in Finding thssz allegabions
proved. Sald I ot page 271 of ihe rucord:

The Affidnvit ovidence of Po Francis

Ferr-Jdaxratt along with bis voce
avidonce in court and Lhe unabia

and qur:a _amscﬁpablﬂ 1nf¢$ﬂpc;a Lo b
arawn chorefrom justify, ia =y View, o
rojaction of the submission thait the
Plt;ntiffv havs not dlscb“‘g_u “h
burdsn of pxuvznf,, their case on a
buiuac» of. probability or an all
3R

(]
Thors was a clear conflich of inooorost
L ns

betwaitn Foriar Ross EﬁrrwJ
scle bencficial owner of 3 s Helid—
isgs Limiied and ia his posisina 23 &
Dirscior of the Plaintiff Company.

Tas sams coaflict of intersats zpplies
o the = »Jﬁd third, fourtn zand £ifth
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Having thus found, he made the declaravinus prayad for in para—
grapias (a), {&). (£}, (g}, (k) and {i) of ihe amended Origima-
Ling Summcns though, as Mr. Benriguss pointed cub, the decla-
rotions ought o havs been mads in cewms of tho Statement of
Ciaim filed pursuant to thse ordor giving dizcctions mads by
Lengrin, J. oz July 22, 19%1. But that wes mors & common:
ardc en passans Than o matcer of serisus complaint.

it mus: b7 borne ia mind that o oniy ovidasncsz adducsd
was by Thoe raspoadints in the affidaviit of Pousr Francis and
ilg viva vooce evidanc: in cross-oxaminstion. Where ‘hs appel-
inmts hava, chrough competenc and expariznecd counsel, exorcisoed

whe raight not o adduce svidance, I chink it is now much toc

gi
g
8

izte for compliain about the conclusions at which the
court arrived on the basis of the aviiones before it whera such
cvidence dons, in fach, suppor:z such conelusions. One complaint
is thar the laavasd judge found that thore had besn abuses of
power but had £ailod oo idencify any such sbuse and Ffurthermors
that Pator Ross was not a shavanolder and had not been made a

dofendamc. #hilo it is frue thac the judgment would have been

n hed particulzoised tho findings that

[SE

mors pclpful if
cicney is mot Zaknd if, indoad, any abusas appear from tho
2vidanes waich was ncespiad. Regardiag The omission of

Petar Ross from the list of dzfondants, it was urged cthat the
proceadiags wors divacted at determining whether tha transfor
cifected in favour of Barasit Holdings Limited were valid and
comsequently whothoxr Barpeit Holdings Limitod should bs trazatad
by the company =5 & sharcholder. In thnss circumsiances, whs
ralief was sought only against Baraett Holdings Limited and

none sought agalinst Peoter Ross. But in this regard, thers is

2 very significant finding by the loarnsd judge thats

@

T isn in issue that Bamod
Lud, was First Defeondant is
wihrich Potcr Ross RKeorr-Jdarrn
bopeficial owner of and conornis alil the

L 1 shares. This fach oppeared to have
Qscaprd ko aotice of the Scoond Plaintiff
imitiaalliy®

Company in
i the sola

1
Lo
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which has the conssquence of meking Barnati Holdings Limited,
for the purpasa of the proceedings, th: aiter ego of Peter Ross.
Waat is also of imporitance is that although Poter Frapcis had
boen Chairman of Barnett Limited from its inceptiom and for
Thirty-five yonos tnoreafier up o his romoval from tharn offics
by tha controversial Board of Dirzciozs Mosting of April S,
1588, no was, anuil April 6, 1983, uaswars of the axistencas
2f Burnetl Heldings Limived or of thoe interest of Poter Ross,
o diractor of Bornetit Limited, in thec compeny. He said he
ned swen ne documanis relating to thess meotiers. It is not
difficult o 352 how 2 conflict of intarest would arise beb-
wamn Petor Rosg” intoxest in Saracri Holdings Limited and nis
duty as a dircctor of Baraett Limited. At the mesting of
Zpril 5, 1388, P=2icr Ross votad for ths sslc of the shares on
offer for sals to Barneit Holdings Limiw He did so despite
the fact that Mx. Jobn Lord, Ateornev-si-law, ropresenting
Sammaett Limdced a0 tho meeting in plac: of Peter Francis, cha
Chsirman and lzgnl roprasensative for whs company, WO was
interested in purchesing some of Lhe shavss conceraed, sbout
wiaich 2 dacisicn was to be made at thal pesting, advisad thoe
mRTing That Lhe rosclution propesisg the sole Lo Barnet:
cildings Limited was ulira vires and iilngal. The courts
nave sinee confirmad Hr, Loxd's Opinion buin,; to @my mind, ths
abuse by the dirschors; imclwding Potar RoSs, is so patest in
228 pot have ©o walt to boe decidad zo b2 8o by fhe couris.
The Miowoosg 2f the Haebing of tha Boaxd of Diractors
bold on Japuary 18, 1989, discicses ihat, with Petor Ross
abstainiag, the £21iowing resolubion wes unanimously passed:
"BE IT RESCOLVED thois
Tie company, ian complizacs with the
2RIFLANG emplovmeni terms, bocsby
AGL SRS w0 pay o Mr. Pacer Ross Kearr-
Jarrcht Jor. the sum of ;“*c, Huan—~
dred snd Thivoy-—seven Thousand and
Fifty-soven Dollaxrs {$337.057.08)
upon his dismissal os Maangsy of
Barazti Limitaed and/or its gubsidi-

aries, or upon nis roesignatico from
sams fox uny reason and at Ris
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> digcxgti&a. nils paymgab 15 Lo
v full 1mm¢d¢a“@¢y VPOR 813

. ar rasignatlion save and excsor
¥r 15 preparsad Lo acespt sny varia-
wioms in the cerms and merhod of PRYEReT .
if dismissal or resigmatvion inkss place
&l any cais afier Loday thar Lhe sunm
abovs wouid bs incrsased e ﬁ“*l@ﬂaba*y
using the following formuiag, ©

Thz formulae is thon ser ouk. In is difficull to sae how these
Provisions <ould bs anymore gencrous if Potar Ross had propasad
and passed thoe rosolution all by himseif.

This virtual indemnity against any wrong that Peter Ross
could do in his office &5 Managoy was tne Dirsctors® responss
©e bis informing the mesting of his suspension by Peter Francls;
the Chairman of thz company. This seamod 10 have boea but za
=AGLy reaction o 153 news of Petor Ross® suspension. In thax
mood the Divegciors, completely forgatting iz obligations of
thedr office, bacoms iotally pro~Potor Ross and zasa procacdad
%o literally hand him carte blenche auchorizacion for mismana-

ging, wasting and ovon Risappropriating [liic company®s propariy

snd thoo » fros Lo collect his chegus and to walk off tho Job
A% any time. IE kol is not of the grossest type of abuse - with

I should find it exuremely

ifficule, if not impossible, to evar idzndify an abuss of

powers by diractors. ®What is more, this rosh decision, for

his is what ii scsms to m2, was taksn without them n=2ving a

single word from Poler Francis, the company®s Chairman, a soli-

",

citor of fifty yzors oxperience, as oo tho reasons for the

suspension. And inst 1t be thoughb theh heir action had

>,

nothing to do wich the suspansion, the formulas was followsd
by this:

"Tho Directors do hereby authoriss and
insiruct Mr. Pater Ross Rerr-Jarreb:s
Lo weiio o Mr. va@r Francis Es
Jarxwie advising hat the Buard dig-
assocliatzn iliself from the wrongful
suspension of the Managar and Sha

ogﬁiu& TLpQﬁSrSSLQP of unc Roage
Rava: and will oot shizld Lin from
or indamnify adm in zespect of aay
action whish the Manager Me. Potey
Ross Roxm-Jarrati moy scek by way

redrogs . ®
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I3 is obvicus that ihoy did not wish 4o henr from che Chairman,
aithough, as it sppesars from their point of viaw, the issus
Was twaen aim and Pgter Ross.
Any quostcion of abuse of powers by directors muse beo
consider=d ageinst the background of Lhe nature of the powars

given to directors. In Penningion’s Company Law, 6th Bdition

L pages 591-2 o crmpondium of abuse of powers by directors
is sot out. It Toads in parcs

"Abus: of powors

Dl:sch £’ powers are given ©o them to
be usad féx whe bensfit of whe COMPSRY 5
that is: for tho benefit of “ho sharo-
acldexs 78 o waola and no: for the
b&&ﬂf;- of the directors thomsaslves,
aoxr Low the bonefit exclusivily of a
sacnicn of the shaxcholdars ox amployees
of zha campany; aor for thoe bonefit of
o compEny '’ s parﬁn' or hoiding company
or the company®s subsidiscy, or of out-
sidars, It bas baan keld in Australia
thiat this is so gven if th: fixociors
in gquestion are nominztad by cutsiders
(sucn as debeature holders on trustess
for thnm), or by a parvicular sharae-
holder or group of shareholdsrs (such
A% 4 parant or holding compzay) o
e r"’“?* their intorests, buih of
caaraﬁ; 2t does not follow Lnsat in
proteoting those 1ateresis 2 nomias—
bl diroclor is guilty of ~ broach of
dniy ho Lhe company, waloss at the
same Lime ho a‘sxﬁgards tha intsrests
of its shareholders as a wholoa. The
intarasis of the sﬁar@hoi&_ﬁh As 2
wiolz, 1o which the dirsciors must
hava TUGhId, na*mally mesns the eol-
leotive inisvrasts of both prasont and
prospactive sharebholders, bov if n
takaovas bid is mads for & COMDANY
ohe lmiovests of the sharsholdars
whiigh the diveciors must PronuGl in
SupPpo b*ug Qr opposing i bid aro
bﬂﬁaﬁ of bnb praesenn. shareholdars,

Fud ot those of the person who has
made thas bid a8 A prospaciives share-
holdsr If the bid succaads.

.,'

A1 2 casss where direciors have
abused [heir powars in order Lo make
A pursonal profit for thanmsslves may
bey brought under this presazas rulse,
but ths rule is wider thas the one
Leianing wo personal profits, and
xmﬁﬁ~~ directors liable o cqmpun-
sate thsiy company for loss caussd
2 if in circumstances whars they
have =nioyed no corrssponding gai

at iis oxpense. Thus, dirscoors
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“arn guilvy of an abuse of Inuir powers if
A2y LESUS new shares Lo tncnselves or
ah;;* »oAlness, not bocaus: the company

naads fnrther capital or boceuss thoy
se0k 10 gain same businsss adveantags for
Lh: oompany, bun ulm;ly in 9Ty Lo gain
20 Thnin votiung conix ﬂi i ghneral moohe
Lhg ¢ompany, or o Aopriva a
Loy or group of shareholders who
2 mojoricy of too voLas oY a genaxal
wring ~f tho control ovaer he Company
wiich hey navup or Ta dsfea GeILi T
Takxaovoy bid made by an DULSLGE,; OF o
favour mnn of *WL Ccompniing okaove
bzis mode by 2xisiing sharsholdars o
qhgsmgﬂ¢wn Ev i5 also an zbuse of dirocc-
oret powsrs for humm oo Approve o Lrans-—
Eax Qx thair own partly paid ghares in
ondar ©o wsceape liability £ox a2 ealil
walich Ty Antond Lo make, or for them
LG pay up tho amount uppald on thalxr
3 in agdvances of calls at & time
whaen Lo company is iasolvent In order
£ tha AROVRT ;n"y pay mp o satisiy
axxearg of salary which the company owes
tﬁga, o for mham 20 asgoniaic 2 new 59—
vics agnecment betwoen he CORPANY and
its monaging director simply in oxdsr

to conicy additiomal boacfiis on him ox
nis depandansts.®

AmORg aathoritiss cited are: Pavke v. Doily News Liod. 11962]

Ca. 927, {1982 2 211 E.R. 829; Hevon Intsroational Lid. v.

16l

Gxade & Assgciztad Commenicacions Corprn. pic (19831 BCLC 244:;

Piprey v, S. Hills & Co. {19201 1 Ch. 77; Howaxd Smith Lid. V.

Arnpol Petrofoum Lid, [1974] A.C. 821, {1874} 1 AXi E.R. 1126;

Hogg v. Cramobors Lid. 119671 ?25:3, {19661 3 A1l E.R. 420;

—

B i

Bamford v. Bamfond [15706F Ch. 212, (19691 1 a1l E.X. 969;

= R & M Rolih Lixd, {19673 1 A1l E.R. 427, {1567] 1 W.L.R. 432.

Th conduct of the dirschors atb he meeting held oa

Apxil 5, 1988, which has been condemacd, wss aliready an abuse

of powers oot oaly bocause such condus” flow in the face of the

ralevant articles of the company but bacause it favoured the
prospeccive siaarcholder, that is, Barnnti Holdings Limited,
avar Pster Prancis, the presoent sharsholdst. The mesting of
January 10, 1982, wihich has already beon dlscussad, fits
comfortably inte ikt above zrray of abuasas, ack oaly because
of the criticiem thai has alrsady boen mads of thal mesting
byt aiso becausc of vwhal appears Lo have boes the real

zeascen for the meciing, thay is, traasforring the shares fo



—34~

Barmeil Holdings Limited making the financial provisions for
Peiexr Ross, who had boen suspended from Docamber 2%, 1%§9,
oxd adopiing measurss calouiated to frostrace ithe purpose of
the Extra-ordinary Gencral HMeering swmmonad for the following
day. Although the first resolution At what meeting purporitoed
to ratify tha fwensfazr of the shares -0 Dobor Francis which
bad takea placs ab iHe meoting hold oa Docember 15, 1988,
naving regard w0 the sostils aveiiuds of Loz mecting towards
Petar Prancis Ihar racification can propzoly ba sacn as a shan

& proeext foxr the weal purposs of hnliding ths mERLiAg. iR

Penmingion's Compeoy Law (supra) page 533, still under tas

hzading "Abusa of powors®, io

N

& startod tn

“When directors sssk Lo achlove two or more
parposes by QXL!CLS&EQ Thelys powsrs, and
som: of thoss PUrposes arz propsr aad
LBLTS ave act, it seoms vhah the exercise
of thailr powers is valid 53 2s o bind the
campary, uniess the propoer purpesss ars a
BEEre Sham oF Pretext for [hs improaper ones.
Som R, v, Brigbhion Corpr, 9% ., Shoosmith
(1387} 95 LT 782 at 765, por Buckley LJ."

It was suabmitied, too, ihat the direciors had abused
wheilxr powers in £2iling to call the Bxir c-oxdipary General
Meeting raguisivionsd by Peter Francis whs st tpe time held
52% of the issund shzye capital of {hs oompany as they were
Tequired to do by Artiela 56{a) of the Breicles of Associa—
tion which reuds:

PFhg Dizeotnrs may, whensvarn shay wadnk
£ they shall, oa zagalsition of
tan boldars ofpot lugss than opo-ianth
9f the issued share capiizl of the
Compan y wiich cmyrias the righs to .
VOLL A _geanral meevings and tpon which
All oalls or othar swas thil Suos have
baan pa&a fertinmith procead 1o convene
Z#n Aaxh nardlaury goneral Gl
TAS compasy.

{ BEmphasis
Provided the roguisiiionisits met “he shere a2lification sti-
pulated in ths ariticle, the diroctors had = mandatery duty Lo
immediataly procecsd o convens tho ma2aLing requisicioned.
But they did 2o such thing and the reason is not far o souk.

In compliance with Axiicis 50(b} che not o= > Zoquisitioning




the moeoting eoninincd tho cobijact of
2 .
dismiss the diraciarns.

survival mastands, oS

e B
A AR

Gz Lhis aspacs of tho ecass; tharsiors,

Thoeobalds, J. than he diraschors waro

35—

the moetiag which was ©o

This cbvicusly Srove Lhm <o adopt

smerged at the @3

IDG .

‘Thore was clearly
the ailaxé t@'caﬁply with y: arifcin and
arrived a2t serving ihelr own initarssis.
I =m in agrosment wizh

gaiiliy of abuss of ymware‘

By all counits, therefore, tho appeal €21ls and is

IaSponcenLs ars

Sudgment of tho goust bolow is afifimsd, Too
£

o beve helr cosis oo bo teaxed if not agreed.



DOWNER J.A.

in thirs appeal two of the KerrwJairett sisters,
Mrs. Isabel Chadwick and Mrs. Doregen Whitman, together with the
executors of the estate of the third sister, Marion Kerr-Jarrett
purported to sell their sharehcldings in Bayne+t Ltd., the
prbprietor of the family sugar esrate., This private company alsc

has shareholdings in other companies which cwn realty. The three

£

isters are the appellants and with them is Barnett Holdings Litd.,
who has sougit to purchase the gisters' shareholdings and
Mr. Ian Rerr-Jarrett, & former sharehcelder of the respondent,
Barnett Ltd. 7The dominant shareholder in the Barneri Holdings Litd.,
was Pecter Ross Kerr-Jarrett, the sister s'nephew by adoptioi.

The respondents are Barnett Ltd. and Peter Francis Kerr-

- Jarretct, the majority shareholder of this company. BHe is also
the father by adoption, of Peter Ress Kerr-Jarrett., Peter Francis
became the majority shareholder by virtue of exercising his
Pre-emptive rights tc purchase the shareholding of three other
members of tine family, namely, Ian Kerr-Jarrett, Christine Hoble
and Sydney Winder. 1In exercising these rights, he had to seek
and obtain confirmation, first from the Supreme Ceourt, ana

thereafter in the Court of Appeal: see Barnett Ltd. v, -

Peter Francis Kerr-Jarrett (unreported) S.C.C.A. ©60/68 delivered

‘‘‘‘‘ 3ist January 1987.

Apart from being a hostile take~over bkid by the appellant
Barnett Holdings Litd. for the assets of the respondentst company,
this daspute is a classic family feud, and its resclution depends
on the application of sedate principles of company law. In the -
court below, Thecbalds J. decided in favour of Barnett Ltd. and
Peter Prancis. Tne substance of His Lordship‘é order was, that
the share register of the respondent company, Barnett Ltd. be
rectified pursuant to section 115 of the Companies Act, by removing
the name of Barneti Holdings Ltd. gnd restoring the names of the
three sisters. At first blush thi% is a curiocus decision since the

1

Y
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sisters are joint appellants with Barnett Holdings Ltd. to retain
the appellant company's name on the share register. However, if
this szemingly curious order is correct in law, and meets the
justice of the case, it nmust pe affirmed. It is appropriate to
state that behind Peter Ross and the appellant company, is a
powerful financzal syndicate.

The issues on appeal may be resolved by posing the
following questions - Were the three sisters entitled tc sell
their snareholdings to the appellant company, Barnett Holdings Ltd.?
If the purported transfers were not in accordance with law, was 1it
correct to register the appellanc company? Having regaré to the
manner in which the registration was effected, was rectification
of the respondent company's register the appropriate remedy in the
circumstances of this case? In angwering these three guestions,
be it noted none of che appellants gave evidance. Such evidence
night have been of great assistance in o¥ercising the discretionacy
remedy of rectification. 8o the issus had to be decided on the
basis of the respondents’® evidence, the agreed bundle and the
application cf legal and equitabla principles.

Were the three sisters entitled to sell

their shareholdings to the appellant
company, Barnett Holdings Ltd.?

Since the entitlement of the sisters to sell the share-
fioldings was challenged by the respondents, it is helpful to
advert to the interests of the parties in this contest. Initially,
the appellant company attempted to take over the respondent company.
That bid failed. The appellant company now contends that it had
purchased the sisters' shareholdings and it relies on the relevant
instruments of transfer and the sntries on the share register of
the respondent company.

The respondents’ interest are markedly different. The
respondent company is cobliged to abide by its Articles and the
Companies Act. Section 30 and 31 of that Act restricts the rignt

to transfer shares and prohibit nominee shareholdings in a private
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Article 29, weould claim

[ 1]

company. Potar Francis, by virt

c

2 o
% pre-emptiveright to purchasz th2 siswsrs' sharaholdings if the
mransfers wern ulrra vires and ths ragistor recuifas

It 38 ia ths lignt of iho abovs circumstancss that the
siscers' 2utitlemeont to s411 a2z vhat time must be doitarmined,

Tis avidencs is that av & mopting of the board of dircciors of

the rospondoni company on 5th April 1988, the following
rasplutions woro propostd, sscend-d and passed,

1. BE 17 RESOLVED ¢
in oxercise of thoi
pursuant to Articls 30 of
Articles of the Campany reguir
that the sharas bwang offc rr'&

Dy ian Kwrz-Jaxrst?, Isabzl Joyca

Chadwick, Ch rxpe A, Noble,
Doraess Wnltmah, Sydnay Winder and
Izn Krrr-Jarrstt anG Chris<ine A,
Noble as oxzcoutors of the ostatw
of Marian Korr-Jarretr, dac'd be
sold in ono {1} io%.

Z. THAT the following transfors of
sharss now cendered to ths Board

ba and are horsby approveds-

ISABEL JOYCE 45,920 shares o BARHETT
CHADWICK HOLDIKGS LTD.

CHRISTINE A.
lqOBLE W " L

DOREEN WHITMAN " o .

ESTATE HARION
KERR-JARRETT

{Ducoased) " # "
SYDNEY WIWDER 12,480 sharws “

IAN KER
JARRETT 49,918 shar:s "

IAN KERR-

JARRETT shars ¢ BAGLE HERCHANT

1
BANK OF JAMAICA LIMITED

JIAN KERR-

JARRETT 1 Share to BAGLE HUOLDINGS
& LHVESTMENTS LIMITED

AND that the crttary oz dirzcusd to issu=s
the share carvificates accordiagly, subject
o tho approval of tne Bank of Jameica.”

b
h
6
il
v
o
1Y
[N

Ad&x rignally, the following rascluticon was de

-~
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.

#® 'My. ien Kory Jarrsii,

Mrs., Christine A. Woble end mMr, Sydasy
Windcr naving pursuant 1o Article 390
of the Company's Articlas of Associaition
rach appointod the divoctors thelr
Agenis vo s0ll their rospactive shares
in thg company and Peusr Francis Karr—
Jarrsrt being the sclo applicant for
tha purchase of such shares ii is
aereby resolvad that pursuant to
Arcticls 32 of the Company's Articles
of Assuvciation the gzid sharss be
allecsted 2ad sold fe Pzior Francis

Kerr ~Jarrett ar the agrasd price of
$30.71 pwy shara,'®

"
™
[

Alchough this rescluticn was defszateod, becausw Potir Francis
% Pre-SmpLive vight by virtus of the Articles of associ2tion Lo
purchass tho sharos of fan Ksrr-Jerrstt, Christias Hoble and

Sydney Winger, and he rightly sxsreised i

ot

. that dofest as
recordea, was of no zffect. The pre-emptive righs was acknowlodged
by Maicolm J. in tht Supreme Court and affirm:é by thz Court of
Appeal {Car=y, Campbesll, Forts, JJ.A.). In delivoring the

judgment of ihs court Carsy J.A. in Barnett Ltd. v. Peter Francis

Kerr-Jarrett {(uarcporiad) 8§.C.C.A. ©8/88 é=liversd January 31, 1989

at p. 8 ssid:
" Iin my judgment o construs he

articles to mesan that the diructers

in this ces<e had an abscluts right to

s#1l the shares in ont lotr e the

rzspondrnt, a membor of the company,

who had complisd with arricle 3i, is

0 raader whelly nugatory tho raghs

0f pre-cmption coaforred on a non-

vending shar<noldar undsr aritcls 29.

On th2 true construction of article 29 -~

iir GAY©CUOrs wizlw obligod fe

£¢ Lt Sharss rogquoesued Dy tha

Tnt, and woere not vmpowsnoed

T+ shares on offsr to a third

rgaoraing the rights of the

znts, Te 4o so, would ba

s
conirary te sriicle 32 which requirss
that the direciors ~ ‘shall sllocate

rthe said shar:s amcagst ths mombors

whe bave sxprassed tholy willingnoss

o purchass as aforazsaid.' Hereovsr,
articls 29 would zlso be braached
becauss the raguiremant thsre, is,

zhar no transfer to 2 third party may
br zllowed 'unless aznd until' tho

rignt of pre~smpticn has been oxhaustsd,
That right as I have iandicatad, has
bzen spelt out in articles 30 31 and

32 and it is not sxhaustod wasn the

P

4
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willing ron-v,nélwg siareholdaer has

suated the number of sharcs hs

FXJULTES,. AfﬁiClES 29 -~ 3Z must Do

rocd a8 a whole."
By relying on his right as confirmed by ©he court, Pestsr Francis
4id purchsss thoe sharzs ho had ragusast:d, he ta®n brcame the
o transisrrea to him
oo loch Novemboer, 1938 and registersd in his name in Decambor 1985.

it wzg conninded by Mr. Mahfocd for the reospondenis, nhst

the resolutions wihich wors carricd s¢ the Bozrd's mo ting was
ulbrs virss and vhat he decision of rhwn Couri of Appnal supported
that concontion, That submission was oorrace It was furthor
contendad that if the thres sistors wishad to sell their
shares at that time, the wholw procoss, taking into account
the raights of non-vepding sharsholders, would have o be
restartsd,  Such a procrdurs, it was argusd, would cnticls
P2lury Francls L0 oX<ICLS& [1$ pPro~g¢mpLive LLGHLE AgRLID He
then would approzch that exsrcliss az 3 mijority sharoholosr.,
It is doubrutful if such & coantantion has any merit, Articlse 33

sugg=sts < Jjust soluticen te this aspect of vhs case That

"33. If all the sazi
sold as afcrosaid, Vingor may, &0
any time within tares ealendar months
after the expivation of fha s2id
IWEALY-ONE Aays, transfor the shavas
non S0 s0la TO any pursoan, subject
isions of Arziclre 24 2nd
2ot any pricy net less
fixed =3 nfcrosaza,”

SNAreSs Ars now

In comsizuing tnis arvicls, ons mus: bear

™m
spproach in Greenhalgh v, Mallard [1943) 2 All B.R. 234 at p. £37.

His Lordship said:

guzstions of cornstruciion
of tiis kingd 2 slways qlfflcul
put in £the case of the restrict cn of
transfar of sharecs I think it is
righ° for the court to ramembsy thai
a share, bzing psrsonal propsrty, is
primz facis wransforabls, slthough
the condivions of ths tlmﬁSfﬁr ars
Lo bo found in tha tvorms lzid down
in the articles, if the right of
vransfoy, which is inhorsac in
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propariy of this Kind, 15 to be takan
AWAY ©OY Cutn down, 1T S&OmS IO me that
it should b2 dons by language of
sufficient clarity o make it apparent
taatl that was the inrencion.”

This articles ordains thar once the shareohol

CL

ahgs of the three

slstzrs remained unsold afisr the exercise of the pre-smptive

right by Peter Francis, they could s2ll eor transfer their shar

TO any p2rson witnin tarcs moniss and twanty-ons days at a price

of not less thaen $3U.71 per share,

Sincs article 23 restricts the mode of rraansfsr and
stipulates that the zvansferse should bz rogistsred, it is
ngcossary to rafer o ar:

"Z3. TRANSFER AND TRANSHiISSION OF
SHARES

A1} instruments of Transfor shall be:

{3} in tht usual common form and
(b) exeentaed by or on bohalf of
ths transferocr and ths

transforses

ana the rTransfornr is desmoed o bes the
the polder of such shares uniil +ha
nans of the transfﬂrﬁa is =nrarcd in
0% Register of membars in respect

tharof ¥

Tne evidence rolied on by the appellant ¢ show that thers was

compliancs with Arfticles 23 and 33 wsrs the insitrumsnts of

ransfer used by the chree sisters. It is convenluent to refer

to thayr of {sabsl Joycs Chadwick #s an 2xamplsa:

" TRANSFER OF SHARES
IS5ABEL JOYCE CHADWICK

(hzreinafrer called 'thz Transferor’®)
being registsrvd as the holdor of
49,520 shares of $2.00 each

Farmin frop called "the ssid shares’
(b T Dl L it )
numberasd 311,481 o 312,000
inclusive in the uadertaking of BARKRETT
LIMITED in pursuaznce of the tsrms of
an Opticn Agroement dated ths
day of 19 mads bstwazn the

Traansferor ard BARNETT HOLDINGS
LIMITED (hereinsfrer callzd "the
Traasferes®) DOTH HEREBY TRANSFER the
said shares to the Transfersc as
pomines for the Transforor o hold the

-
£
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§AME puUrsuant Lo the tirms of kho
sald Opticn Agraement subjact to the
s2veral cenditicns on which tne
Transfsror now kolds +*he sama.

DATED the 30+h day of March 198%.

Sgd-/.....l.’..-..
f.d. Chzadwick®

i
&3
=
t-u
ot
st
o
b

ROCLSSAYY O eXamins this instrumsnt o

)
3
I8
4
g
B
I
*-J
g
by
']

ad eny «ffeex,
The orcer of Malcolm J., which rcknowladgns
Pre-smprivs righta was made on lsth Novembor 15&y.
sections rwad as follows:

"«e. 1T I3 HEREBY ADJUDGED AND -
DECLARED thai xha Plain*iff is
catitled o be allecated by ths
dirsctors of ths Dafendant all of the
shares of Ian RKerr-Jarreit, Christine
Noblz and Sydney Winder in the
D2fendant Company &t th» price of
$30.71 par sharsz,

AND IT IS HERERY ORDERED:

i. That on the fazlurs of any of
tna sharcholders of che said
sharzs allocatsd in aceordapes
with the abovs declaratisn to
TXE2eute transters of the said
sharss in favour of tho
Plzintiff within fourctesn {14)
days of wne date horeof, that
delivery of tha said transfers
shall b® mads in exchange for
payment by the Plaintiff of
tho gffretive purchase pricas,

2. That on failure of compliance
with the forwgcing order any
0f the dirscters prasent in
Jamaica shall execurs, cempletes
snd delivaer such transfers
in favour of and to ths
Plaintiff and thercupon tha
Defendant shall conver tho
Ramz of ths Plsintiff in the
registzr of members of ths
Defendant as holder of rhe

said shares.

Ths

3. T™hat the Defendant be rostrained
whether by its directors and
officers from trangfarring to
Barpett Holdings Limited or
any othzr persea the szid
shares the subject of this

r
declaration.”

Francis?
raelevant
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Then ths closing paragraph readss

"I maks the commsnats saft ourn ia tha
immsdiat=ly prac-ding paragrapn having
regard o the fact that vary recsntly
21l of the remaining sharehoclders of
Barazvt Limui-od cffsred vo 501l Baraett
Holdings Limitad all of their sharaes
in Lhe company at the price of $30.71
p=2r share uogatasr with cthe full
bensfit of the gaid debrs and the
socuritiss issued thorofor for s
noninzl consiawvarion of $1.60.°

This paragraph is significanv in view of %the purpoertad Transior
Oof the shares an issus in this case ar & price of $2 cach, The
CorrIspondencs alse shows that there was sn offer for sale by

these sharsholdsrs and acceptancsa of specific snar=holdings by

Patey Francis, SO 1he CcoOurts meraly confirmed the pPro-cmprivae

]

1ghits of a non-vending sharcholdar o purchass,

The important polnt ©o nond 18 that st ADy Tim® within

By

thize months and twenty-one days of the above lotter dared

TS wirs enrivled o s41l thair

N

gth march, 1988 ths rthres sist

»

shareholdings to Barnetry Holdings Lté., pursusnt to Article 33.
Th- reselution of 5th Harch was ultrs virss apnd sc it could bs

ignorsd, or in thHe altersative chalisnged in courc. The purportad

o

.
(k3
g
K

transfor on 30th March, 1945 was witni Time limit impossé by
Articls 33. Thbis aspect of the case seamzd te have formsd no
part of the resasens in the court balow, buf it was necassary to

docide this issus so 28 to find, that the Thres sSistors wsro

entitled to se

st
-
o
o
ot
'}
@0
oy
=
al
0
o
o8
=
=
o
1
1
[¥%)
o
"y
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ths transferor is the lrgal owner and the transferse holds the

squitabls intsrest. The wording which recoegnisss this runs thus:

"hRriticls 33, ... and the transferor

is daomed to Do the holder of such sharos
until thne asme of ths vransfares i
enr=r2c in ths Registar of Mombers in

respuct thzracf

This provision is particularly useful in isstances whers the

transfuror has to awsit ohe decisions of the zxchangs contrel




to s2ll their sharsheldings *o Barncet Holdings LG, =z2s

Mr. H2nriguss contondad,

Did the three sistors comply with the
articles 23 & 33 in transferring their

shares on 30th March 1988

to Barnstt

Holdings Ltd. for not less than $30.71i7

Arzicl= 23 reguirss the instruman
the usual commen form. Tho commnon form

8018 SUt ths consideration, And ©hn Cons

shar<s at $30.71 psr share was $i,533,64

of transfor for Iszbel Chadwick faor 45,9

$99,840. Such 2 trsasfer was in

Alse thzr was the amount on which SLAMp

Then, tae cransfar rafers o an undat.ag

tzrms of which zre ncy disclosad in che

Again, Barnstt Holdiags Lod,

2

instrument of transfor as 2 nomsase of ¢

Suggrsts Lie nomine® can b changed and
SLELTY namy An0thiY¥ AOMIRST GF roinsnatse

musy be the logire of —he sis

that Harnzii Holdirmgs Ltd. holds

the verms of thw oprion agrwsment., In ¢
the sharss were parked and ths CWNALEALE

the amount entered on the share rogister

of $995,450 which was th: price ot $2 par

¢f transfer 15 a merked Conrrast Lo rhar

registared the same numbir of sharss from fan

That instrument

reads th

© of tronsfsr to be in

4

of trazasfor inva

o
]
#r

-

bly

Y - - -
AL TION

for $49,20¢

ths Inscyumenc

3.26.

20 sharss at 52 2ach was

1)

of 2rticls 33 (suprs).
duty would navo been paid,

OPpLIOon agryamant, tha

3
+

fFac:s =2f che transfor or

B
3

¥

{
¥

is doscribaed on tho

ty

e transforor which
the transforor could
hors=if av some futura:
usticn,for the instrumﬁntg;

i Ee

disguissd,

Arrr-Jarrety 1o

(1]

(3]

©
=

[{

v TRANSFER OF SHARES

i. iAN KERR-JARRETT formerly of
Mcniego Bay in tho parish of Saint
Jamag but new of the County of
somorset, England (hersinafter
refarred to as 'the Transferocr')

IN CONSIDERATION of the sum of
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ONE MILLIOM FIVE HUNDRED AND THIRTY-
THREE THOUSAND AND FORTY~THREE

DOLLARS AND TWEWTY CEHTS ($1,533,043.20)
paid Lo ms by PETER FRANCIS KERK-JARRETT
of 1 King Strest, Monfcge Bay in tho
parish of Saint Jasmus (hersainafeny
rafzrrag vo 2s ‘ihs Transfarzse'}
HEREBY TRAHSFER r< ithe Transferee thes
48,920 ordinary shares sranding in my
namT 0 tng above company TO HOLD ths
sams wnto th: Transferes subjacy io
wha several ceonditions on wiich I
haeld the samyp immadiately befors ths
fxzceutian hereck,

AND Th= =r23 HEREBY AGREES
o aceapt an ‘he said sharos
subjact wo vhe conditions aforssaid.,

DATED vhs 15th cay of Drezmosy
O Trougand Ninoe dundred and
Eighty~-=ight.™

This transfexr follows the precedsnt in Butterworths Encyclopacdia

of Court Forms. So the appsllants, by rolying on invelid transfe
are n breach of Article 23 as well as thoe Companics Ach,
Saction 30 of that Act which was coptravancd, reads as
follows:
i PRIVATE COMPANIES

30.—{1} PFor zhz purpos&s cof tnis
Act, tho oxpression 'privats compa ay
means & company which by 1ts articlos—

{2} restrigis the rlgh

P o)
transfer its shares; and

2834

(=} subject Lo tas zxcop-
tions providsd& for in
+the Pourtsenth schodule,
prohibits any porson
crier than the holder
from having any infzresi
in any ©of the company's
sharos.,”

Despits thsse provisions Barnstr Holdings Ltd. appaars on tho
registsr; yet ths instrumsny of transfer provides that

Isabael Chadwick, as transfzror, still retalins an interast in ths
sharcs If the claim for rectification was corractly accorded

10 the raspandent in the court below, it will mean that the thres

SISYars namss were cerrgctly restorad to the share registor.
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Szecrion 31 (2) providss for pensl sanctions if a private
company is in contraveation of section 30U and further ssction 32
provides for the cessation of icvs sxsmptions of pravilsge. 8o
it was essential for Barnstt Ltd. o have instituted these
procesdings to protscht its status as a private company. In the
light of all this, the finding must by tha*%t the sistzrs faileg
to rrausfer their shares, and on this crucial aspect of the case,
th: appellants nave failsd.

Since the purport=sd transfers were
contrary to the articles and the
Companies Act, was it permissible

for Barnett Holdings Ltd. to be
placed on the share register?

Since Article 33 makes roferszncs to srticles 24, it is
¢lpful to refer to the material part of this article:
"24. The Dircctors may, 3n thr

absclute discration and without
assigaing any reason thersfor:

{a3) decline Lo registear
the wransfor of a share o
any porson.t...
Thep article 25 reads:
25, Tho Dirsctors may gdeclins
to recognise any instrumopi of

raznsfer unless:

{a} such sum (if zny)

zs ths Dirscciors may

from time Lo time raquire
is paid to the Company

in raespzoy thercofi”...

b

a‘l

* (2} subjaci to the sxcap-
tions provided for in the
Act, any parscon th:: than
ihz holder is prohibitsd
from having any interast
in any of ths Company's
sharzs,”

1f tie direciors wars performing their dutilss in
accordancs with the articlss and the lsw of the land, they would
have daclined *o register the transfors to the appellsnt, Barnett
Holdings Lid,, bzeause it was not in th2 usual common form. The

diractors should also have refused o ramove the namss of the
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three sistors on the ground that both thzy ané Barnett goldings

Ltd. would have an interest in the shares and this was contrary

te article 26 (). Then article 27 should have been brought inte

play. it reads

"27. 1f the Dirsctors r=fuse to
registar a transfor they shall, within
three monfns after the date on which

the traasfzr was lodged with the Company,
sand LO the transforce notics of thair
refusal.®

An #xample of an instencs whers the court rectifisd +he register
of 2 company bocausg Lthi name was impropsrly put thers was

in re consort Deep Level Gold Mines Exparte Stark [1897; 1 Ch. 575

where the heoadnors roadss

" By Aan uncarwriving lerter,
addressed Lo Tho Minss Company, Stark
offzied to subscribs or find subscribars,
on or before Ssptomber 21, for 10,000
shares, 'or such lass damb“r 28 may b=
acogpuad Dy you' 1 thz Consort
Ccmp?ny, wnich tho Mzn" Company wara
romoting, ‘'and, 10 ths ovant of my
failing to comply with whz tarms hersin
statad, I Aaurhoriza you &s my agent,
on my behalf asnd in my nsme, to apply
for the numbsr of sharas (full or
rz=duced, 3s 1=; case May D=} guarantesd
by m2 as abovs. 1% wWas sgresd That
the letter was irrevocable, providaza
that 40,000 shares wore undarwritten
or applizd for priocr to ths public
issue ¢f the prospactus of the
Consort Company, and allotmen: mads
G or bsfore Sszpriambar 38, WNo
notice of hu acezprtancy of this
offear was goat to Stark, but & form
of acceprance at the foot of ir was
signad by the secreta ry of the Mins
Company. Ths Consort Company h:v4ng
begn "&gL:tuLIJ, tre Mines Company,
witheour any previeus rnotice to Stark,
zppiiad cn his bzhalf f£for an alliciment
to him of sazares in thes Consort
Company, and 3000 shares wory
accordingly aslloviad to him and
registaersd in his aname, UPOﬁ a motion
by Stark tc r=etify the registzsr by
cnlttang his nams:-—

Held, by the Court of appeal.
that the underwriting letter did no:
constitutse & contract binding Stark
to taks shares ustil it had bzen
aZcoeprad by ths Minss Cﬂmp3uy and
netice of acceptancs had bsun giver o
him Tizt the aurﬂcrlty e *h’ Mines
Company ito 2pply for shares in -




Bis name did not arisz uncil he had
been informed by that compasy of tns
numbsr of sharss for which chozy
acczprad his offrr, and he had fajleg
0 apply himself for thae numbsr; thart
1% Was nor sstopped as agzinst the
Consort Company from denylng thse
authority of +the Mines Company to
apply for shar=s in his nams, and
that hs was @ntztlsd to havs his nams
removed from ©he registar of moembers
of the Consory Comparny.,

Dscision of Heorth J as teo
ppsl r varssd, EX parte Harrison
31

L.T, (N.5.) 204, Gistinguishad,®

.

TRT n2xt aspoct to considor is whethar the gelevant Beard
of Directors’ M2ering was ragularly summoned. b i8S appropraiate

te refer to the mesting of 5tk April 1%¢8, *o undersisnd the

t

Ta3nsion at that cime, Ar that mzoting, the rrsclutions werwe

by

4s8s2d, Ths minuzies sre instructive, Thoy rasd 2s follows:
y

E— ‘Mr. Chan (an attorney-st-~lsw who
rupresanied Peter Fuancis) rchen said
AT Wag proposed to transfor all the
SRATLE T £t Holdings Limitcd
th an Reryr-Jsrrent would

3 o L
7 ai
h!

o

Ezgle Holdirgs and Invoscmonc
Iz wis further propessd thar
merring should direcc ths Saeretary
0 makz the necessary -entriss in the
compary books and to issue new share
corvificatas zccordingly in accord-
Ance with the shers transfer tnen
presented the meeting., An @ption
Agresmant har:e transfors were

r!‘--

o

S50

£
woin

v et

Presantad to the meating and
Mr. Lord peinted out +aar che pro-
pos#d Resclution was ulirs vires and
444444 - tll=2gel, and that all rne documznis
wzy< daltad and stam 3Uth Harch,
1968 =nd thar thass L rLes could
oot be madoe by tho 8o Felary
witheut the consent of the Bank of
Jamsics., HMr., Chen then askod thar
tha weords 'supjsct io the Epproval
of <he B2ak of Jama.ca' b: addad
afner the instructions to ta-
Sagroracy.

[
5
o
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o,

3y
5

{

of

Despite the protssis of the
Chairman the Resclution was moves by
KErs., Chadwick and zecondsd by
Mr., ijan Kerr~Jarratt who both verad
15 £avour with Patar R, Rerr-Jarreot,
Tt Chairman voitcd against,

bt mecting then adjourned.
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To put thn? matisr in perspoctive, subsoquent fo that m=e Ling,
there was an order of Maleolm J. confirmang Peter Francis pre-
2mptive rights dated 18tvh day of Hovember, 1988. it was against

this background that the other Beard mecting of ths

"J

i0*h Jznuary, 1589 was summonzd end hald.
The circumstences are besrt stated by quoting from thz
minutzs of thar mesting., Here :1s how the mesting was summonod;:

"Mr. Peiar Kerr-Jarrect informed the
Bozrd that on Monday Y9th Janusry, 1989
2t 12:15 nhe requastied of the Secretary
that she sent out Notices for a Soard
of Directors mesiing to be held ar <hs
offices of Barne:rt Limited, Barneit
treet, Monisgo Bay at 2:00 p.m, rocay
10th January, 1989, At approximatsly
2:15 p.m., on the 9in January, 1989 ho
received & tolephone call from ths
Secretary advising that
Mr., Peter Francis Xerr-Jarrett had
bren advisad of the mesting and that
he said that the rimc was inconveniong
Lo nim, that he had raquested that
the mesting be schedulsd for 3:30 p.m.
on Wodnesday, lith Janusry and hagd
dictated a lerter addrsssed to
Mr, Perer Ross Rerr-Jarrct: for her
signaturc, advising of Mr. Kerr-
Jarr=tit snr's position with respect
to tho holdimg of the meeting.
Mr. Petcr Ross Kerr-Jarrett furthar
advisad the Board thst he instructsed
tne Socrerary o procead with
scheduling of the mesting for 2:00 p.m.
on the luth Jaruary, 1989 and that
today he was advisad by the
Secrotary thar notice of the meetin
had been given tec Mr., Perter Francis
Kerr—Jarrste om the 9th January and
that today she also advised
Mr., P=rey ¥rancis Kerr-Jarrett of
vhe mesting this afternoon,”

it was not surprising th2t Pztsy FPrancis declined to attend

this mesting as it was inconvenisnt and at such shor:t notice.

Soe the question must be faced as to whather this was an irregular

1

meztlng, The priscipls that proceedings 2% a mes hars dus

3
t..;
=
t.Q
%

notics was not given will ba a aullivy, was stated in

Smyth v. Darley [184%9) 2 H.L. Cas, 789. So it was scssentia] for

directeor wo have nouice of the cime zpd objsct of 3 Board meoting

and this is illustrat2d from the following passags of Loré Esher
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in In re portugese Consolidated Copper Mines Ltd. {1¥89j

42 Ch, 160 at pp. 187 -~ 168:

"Now, what happensd with regard Lo

Lord Inchiquin? First of all, there

is no ls gal avidsnes of nis baving
s3id or dong amy,nlng Pbou? the

mzeting; what it is suggoestaed Lhax

he sald is nmores hearsay. Bu supposs:

there had boson svidencs chat

Leord Iachiquin nzd beon told t'

they ware going o hold a mes lﬁg or

m2ctings during the nsxt wsezk, and
had then said, 'I casnot be thare.! .
I# 15 sai1d thar ke 3id so, and thav
is now reliod on a3z 23 walver of tho
vight to ﬂDLiCC. in my opinion

ns could act waive ais right Lo

notica,  As s was with:in reach,

and it was perfectly possible 1o

givaz him notics, it was the duzy of

the directoss Lo give nim notice of

the meeting. Ths circumstancas

2xisting al che timc when he usad

nhe woxds reliod on 35 3 waiver

might 5ave boen wholly aloersd, cor

A might havs taken a diffzrent

vigw if he had had notics of the time

and object of the mesting.”

1

On this pranciple ths neotico must be ssrved within 2 reascaable

time and 2

o

r agenda stating thy objscts of the meeting was also

gssantisl for 2 rogular mesting. Anothor case which illustrates

the same pr:inciple is In re Homer District Consolidated Gold Mines
118881 39 Ch. 545. The following passags at 550 - 551 from

Norzh J., is i1llustratives

@ Waith regard to the notice of
The: meciing, it was such as haa nEver
before baen given in the history of
thz ccmpany. The shertsst notics
thar had over bosn ginn befory was A
actics for the pext day. The notic

was =Rt cut in 4 most irrsgular way.
Wnzt is more, i1t was exprossed in
such a way (I cannct nslp “%-hk*rg
intentionally so sxpressed) as no
o give Witt and Saimpson notice uf
wiat was to be done., On that noti
at wwe o'clock, ths ftwo dirsciors
presont knowing *hat one of the
othsr *wo summenad could not b
present £ill thrze, and not knowing
whaother tgs othsr could coms,
proceedsd at ongg to rescind z
rasglubion passsd by the bezird we
wegks befere. In my opinicon that
was about as irrsgular as snything
could be. Ho doubit a bars quorum
1s capable to act and bind ths
company at a mesting duly cenvened,
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with propar notici given te the o-har
irvsctors, at which therefore all
thae other directers may, if they pl=ass,
Do prasant; but, these two dirsctors _
met, having a2pstain<d from t2lling the
othars wnzt they intendesd to do, and
preceeded 1o pass ithase resolutions
in the full belief, and, I think,
knowlzsdge, that if the otbers hag had
aorics znd pazan able wo be thers thay
would have objuctzd: 2né furrher than
what, with netice 33 £0 one that b
would bs there at thres, thay
procoadsd Lo pasg thelr rasoluticon st
two. Tnay ought cortainly to havs
waivea., I do pot say taar would nave
bzin =ncugh., 1 coms to the conclu-
sion that whai was done on that
DCCASIOR Was [0t the act of thz bosrd
of dirsciors, and did not pind the
company, and pad not the =ffqet of
gztting rid of the resclutieons
Pravicusly passzd by thz bozrd.®

I is against this background that the resolution passed
3t this meeting must ba censidirsd. Pas regolution rozds zs
ftollows:

" iT IS HEREBY RESCLVED THAT:
Dips
and cenfirm the issus by the Company

¥
*
of ths relevant share cortificare o
Pater Francis Korr-Jarratt Snr..

L. The 2CLors 4o hereby ratify
?-

Z. Thz Directors do hersby ratify
and coafirm the Transfer of the

shares of the said Isabal Joycs: Chadwick,
Doresn Whitman and the Executors of
the Esvate of Marian Kerr-Jarrsst
dccrased Yo Barnott Holdings Limited

@ company duly incorporatsd and
2X1STing under thn Companies Act

3nd having ivs registered office at

¢l Bast Strest in the parish of
Kingston as approved and suchorised

by tke Directors st the aforesaid
Reeting A=1ld on the 57h day of aApril,
1988 and in the alearnarvive, our of

&n abundance of caution, if the
approval of the 5¢h April, 1938 is

a0t etfective which th: Dirscrtors

40 not admit, the Dirsctors do

hereby approve the transfers of

49,920 shares of Iszbel Joycs Cnagdwick,
438,920 shares of Dorsen Whitman and
49,920 sharse of tha Exscutors of ths
Estate of Marian Kaxr-Jarrott decsas2d
o Barnett Hoeldings Limited.

3. Th2 Directeors do hereby spprove,
ratify 2nd confirm ths issus by the
Company <f the relevant share certifi-
catz to Barneatt Holdings Limitad.




Mr. Ian Ksrr-Ja moved that the
rasolutions Lo i and This was
seoondéad by Mrs. zl Chadwick,
Ths rasclutions

p&sb4ﬂ by
unznimous vors ¥

To apprzciare the conflicr im the family, it is nocessary to

nete the members of The Board who weres in

w
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“PRESENT WERE:

MR. IAN KERR-JARRETT

MRS, I5A8EL JOYCE CHADWICK

MiR5. CHRISTINE WUBLE

MR. PETER ROS55 KERR~JARRETT.®
it was submitted by mr. sahfoed thst the Dirsctors spusad tnsir
powsrs becausz thay exercissd powers thsy did not have ané when
tney had powsrs, it was exeorcised impreoperly. I think he was
corrzct and ths manner of registration is furthoer proct of the
corracipess of this submission., Here is the account given by
Price Watarhousa, ths 2cccuntants and suditors of tha respondsent.,
Barnert Lzﬂ.,—as te how ragisiration was effccted. In a latter
datsd 31st Januagy to Peter Francis, that firm wrots:

1. At the roguest of Barnstt Lid.'s
Attorneys—-at-Law,
Messrs, Clinton Hart & Co., I
convened a mecting on Friday
30 Decembzr 1988 botween the
Company SeCcretary,
Miss Marcis Fuller; Mr. Roy
Swaby, Attgrnay—at-Law -
reprasenving the thres r“maining
vending sharcholders, and myself.”

Then paragrapbh 4 gave the following account as facts:

g, The Muoting was convensd and the
. .

{z) A lettesy from Barneott Lté.'s
Artterney-at-Law,
Clinion Hart & Co. dai=d
29 Dscembey 1989 insrtructing
that the transfers be
zffgcted

(b) Capy of directors’ ressolu-
tion approving transfers,

(¢) Three stamped original
transfer forms.

(¢} Ths Bank of Jamaica approval
for the transfers,




Let 1% be

of the the

much blama
Some blams
18 noet an
transfers
sides and
it
tion sincs

appeliant,

Barnetr Ltd,, the respondsnt

-54—~

(2) Copy of the sgreed notss
of the Judgm=nt of
Mr. Justice Malcolm,
{Copins of all of t¢he abovse
TCUMERLS 2rf attachsd for
yourr ¢3se of rafarconce).

5. Hy rolz in this mseting, as
instructaed by thss Company's
A*tornwys, Wwas to ensure that
the transfers were corrzctly
eff=cied by the Company Szcretary
in the Compaay's vecords., This
I diqg,*®

norsd that Prics Waterhouss acted on the instructions

I+
W
(&3

{u

m

tornzy

of Barnsts Ltd. S0 on 2 genorous appreoach,
ought not Lo be sitazched to the accountants and zuditors.
ought to bs attached te the artorneys, but then this
casy branch of law, for the signigicant Jdefzcons in ths
se2med o have escapad the norice of cocunsel op both
©hi learned judgs beolow.

18 nOW appropriate to consider the issus of recrifica-
the findings must be that Barnsit Holdings Lzd., the
ought not to bave bsen put on the share registor of

- .

Should the names of the threc
sisters be restored to the
register of Barnett Ltd. as
prayed?

It 1s pow poceassary to devermine if tho order mads by

in the court Lelow ought to bo affirm=d. That order

it i1s ordersd that pursuant tno
Saection 115 of tho Compaaniss Act ths
Registsr of Mombers of the Plaintiff
Company bw zectified by siriking out
the name of the First Defezndant
Barneit Heldings Limited as the helder
of 149,750 sharse in the said
Company and by rsstoring to the said
Register the names of the Sscond
Defendant Iszb«l Joyce Chadwick,
Dorsen Whicman and the Executors of
Eszate Merion Kerr-Jarretr, doceasszd,
as the holders of the said shearos

as follows:
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ISABEL JOYCE CHADWICK 49,920 sharscs
DOREEN WHITMAN 49,920 sharss

ESTATE HMARION KERR-
JARRETT 49,920 sharss

The Plaintiffs are to have their costs
of this trial to bg agresd or itaxeg
aud T© Lz paid py thoe Defendanis. The
Countarclzim is dismissed with no arder
as to cosrs,.®
Section 115 of chz Companies Act reads:
*"115—1}). 3£~
{a) tha nams of any pzrsoca is,
without sufficiasnt causs,
ﬂ;”**é in or omittod from
o members of

(b) default is m

a
izla

citering on the
rrgxsrmr the fact 2f any

S— -

person having ccasazd 1o bz
a mamber,

the person aggrisved, or apny momber of the
compsny, 2r the company, may apply to the
Court for reccificazion of ths register
it is clesr that Barnett Holdings Lid. was shtered on the
r2gister of Barnett Ltd., without sufficient cause. I take
account that the sisters have not asked for rscrification and that
soms monsy appears te nhavs passsd from pBarnsztt Heldings Ltd, teo
tnem. As for that money, :1f it matvors to the parti=ss that could
probably be recovered by an action for restitucion. No claim
"""""" against Barnstt Ltd. wa2s made by th: sppesllants for any damagas
sustained: see szction 115 of the Compzanies Act, although this was
pur to counsel, Sc the issus was nol considsrag.
Ths upshot of all this is, although these reasons have a
gdiffersnt emphasis from that of Thacbalds J., his order was

correct and is affirmed. Costs of the appeal must be borne by the

appellants and they 2re to be agre=d or taxed.




WOLFE J.A.

I have had the advantaqe of reading in draft, the judgments
of Wright J.A. and Downer J.A. and I agree with the conclusion
at which they have arrived. There is nothing I can usefully

add to the very comprehensive judgments of my brethren.
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