
IN THE SUPREME CGURT OF J1JDIC A':i:URE OF J ANAICA 

C01'1NON LAW . 

C.L. 682/70 

Between 

BAS IL CUMMINGS (B.N/F) 

HAUD CUMNINGS ) 

And 

PLAINTIFF 

JAMAICA QivTIHBUS SERVICES LTD. - l ST DEF.ENDAWl' 

And 

I SIAH HAMILTON 

And 

HANDEL DIXON 

- 2ND DEFENDANT 

- T..:;.D DEFENDANT 

Ir. Lloyd Barnett instructed by Miss Gladys Morrison for 

Plaintiff. Mr. H.O.A. Dayes & Mr. Clinton Hines instructed 

by Mr. ll.O.A. Dayes for the 1st and 2nd Defendants. 

~,,,k/~ 
3rd Defendant has not entered appearance norf defence . 

He ard: 24. 2. 75, 25. 2 . 75, 19 - 22. 5. 71 

Before RoVJe _ ·c; · 

The 1st Defendant operates omnibus services in the Corporate 

Area under the Public Passenger (Corporate A:-ea) Law and the Public 

Passenger Transport (Corporate Area)Ltcence 1953· 

On the 2nd October, 1 969 the 2nd defendant was employe d by the 

1st defendant to drive an omnibus on Route 14 and the 3rd defendant was 

employed by the 1st defendant to be the Conductor of the bus driven by 

the 2nd defendant on Route 14. 

'I·HE PLEADIIWS 

The Plaintiff was just under 17 years of age on the 2nd October, 

1969. He a l leged i n his sta~ement of claim that on 2nd October, 1969 

he was a passenger in motor omnibuR A.T. 172 which at a l l mater i al time s 
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was owned and operated by the 1st def endant as a public passenger 

vehicle and was driven and controlled by the 2nd defen dant the servant 

and/or agent of the 1st defendant. He enter ed the bus at Lady Musgrave 

Road - on the No . 14 Route. 

The 2nd defen dant drove the bus off the said route and in so doing 

operated and/or controlled i t so negligently that he was vio l ently 

thrown therefrom and crushed by it so that he suffered personal i njurie s, 

q~' 
pain and suffering, ~ loss and damage . 

The particulars of negligence were:-

(i) Driving too fast. 

(ii) Failing to keep any or suffici ent look out. 

(iii) Failing to give any or sufficient warning of intended course or 

manoeuvre. 

(iv) Moving whi l e the exit door was still open and/or while passengers 

were a lighting . 

(v) Moving without giving any or suff;cient warn.; r-_g to passengers. 

(vi) Operating the said v ehicle so v~olently that passengers were 

unable to maintain their balance. 

(vii) Failing to stop or so t o manage the said vehicle as to avoid 

throwing the passengers from the satd bus or crushing them. 

The particulars of injuries were:-

(a) Amputat;on of the r; ght leg about the knee joint. 

(b) Consequent surg tcal amputat~on of the s aid l eg 9 tnche s above 

the said knee jolnt. 

(c) Depressive illness. 

Further or in the alternative, he cal; med damages for false 

imprisonment in ·that the 2nd defendunt ~rongly and without l awful excuse 

drove .th0 p&ssengers a uay from the normal or the agreed route in a 



- 3 -

direction i n which the passen g ers did not wish to go and for several 

minutes l eft the passenger~ i mpr i soned i n t he bus. He claimed $547.80 

o.s specio.l cb.ri-:::6es. 

The amended defe nce f e r the 1 st defendant which was actually 

file d by the At t orney- at-Law after the commencement of the trial with 

the consent of the plaintjff uas o f a comprehensive nature -

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(a) 

(b) 

(c) 

In essence the defen~e was : -

that the 2nd defendant' s authority u as limited to dr~ving the 

bus alcne Route 14. 

That at the oeter i &l time the 2nd defendant was not acting 

as servant or 3gent of 1st d e f e ndant. 

That th.:; 2nd defe11 .-1an t v;as not neglige nt v: hen drivin g the bus 

on the u.."'la ut hori .sed route to the rfatildas Corner Police 

Stati on. 

That the r e wa s no negligence on the part of the 3rd defendant 

in the i_nstructi.cns he gave to the 2nd defendant. 

That the 3rd de f endant was the servant or a gen t of the 1 st 

defendant sole ly for c 0nducting the bus on Route 14. 

That the p l a i ntiff's iaj uries were solely due to his own 

voluntary, wrongful and i lle ga l acts or solely due to t he 

plaintiff's neglig ence or that the plaintiff's negligence 

contributed thereto. 

P articul a rs of negligence of Plaintiff 

-· 
Attempting to jurnp from and leave a bus whi le it was -Still 

i n motion , 

not waiting f or a bus on which he was a pa ssenc er to sto p 
I 

before attempt i ng t o a light from the said bus, 

fo r cing open the en trance door of the bus for use as an exit. 

- '"~- ·~ -~ -
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(d) Attempting to a lig h t from a moving bus without waiting for the 

exi t door of the bus to be opened and ready f o r his use. 

(e) Atte!'npting to jump fr.)m and l eav e the moving bus as ·i_t was 

passing thr ough o. gate- \7ay without ensurj ng that the:re was 

suffic i ent space for him to carry out this exercis e with s~fcty . 

The 1st a nd 2nd defentlants re l ied upon the doctrine of volenti 

non fit injuria. 

The 1st o nd 2nd def0ndants furthe r averred that the bus 17us 

driven off the r oute on the instruction of the conductor for the pur pose 

of taking t he p.:::i.ssengers and other persons who togethe r f orr:J od o. g r oup on 

the s aid bus 3nd who teg e ther Tiere c o mmitting a breach of the peace and 

beh.:::i.ving illegallyi when the said mo t or omnibus Bas d r i ving off the said 

r oute . 

The 1st a nd 2nd defend ants pleaded the purposes fo r ,,,_'hi ch the 

omnibus wcs driven off the route to be a s f o llows : -

(a) t o make a report c onc 8rning the conduct of t he pl~intiff and the 

other persons of the said g~ng to some police cons t able at the n oGres t 

police station and t o try to pr event the continuance o f the breo.ch o f t h e 

peace. 

( b ) To ensur e the s2fety o~ t he o t her passen ge rs in t he sai d motor 

omnibus and the s af ety o f the crew thereof ; 

(c) To prevent t he continucti on of the said breach of t he pe ~ce or 

any furthe r bre ach of t he peace. 

(d) To ensure that t he illegalitie s c ommitted ~y the plaintiff and 

the gang came t c· the notic e cf the police o.nd to a llow the police to nwke 

investigations and to t eke such stops a s they th ought fit t o prevent the 

c ontinuati 0n o f the s a i d illesali tics, D·"'-!i1e l y the r e fus n l t o po.y tho proper 

f a res a n d the comoitting of a br2ach of the ps ace and to deal with tha 

s aid i l l egalities. 

/ •••• o o •• • • 
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l 'HE EVIDENCE 

The :Plaintiff fi:e.ve ev:i_dence on hj s own behalf. He called in 

support Cl:ifton Bennett a ~ach:ine operator who s&id he was on the bus 

on the night of the accide:nt and sa.v1 evhat happened. 

D:i.·. Chutc,:u1 go:,ve evic~er.ce o f the plaintiff's in juries 1 Mr. 

James Gordo~ the Headmaster of Grantham College s poke of the p l a intiff's 

the 
prospects as a student and Dr. Lindsay as tojpla i.nt-i_ff 's psychiatric 

condition. 

The plaintiff , a schoolboy of about 17 years, went to a 

football ma tch at the Stadi um w~th a number o f othar boys from his 

own area in Barbican. After the n:.atch the pl aintiff walked w i. th 3 

other boys whom he knew before t o a bus stop on Lady Musgrave Road . A 

No . 14 bus d rove up and about 7 persons go t on to the bus including 

the 4 boys. The conductor discover ed t hat one person did not pay his 

f a re and instituted an ins~ection of t ick e ts. 

This caused the bus to be delayed a t the stop. The inspe ction 

r evealed tha t one of t he 4 boy s had not paid his fare. So that the bus 

could proceed , some of t he passengers mad e a collect~on and pai d that 

boy's fs.re. 

The plainti f f sai d that after the boy's fare was paid some of 

the boys not includi ng himself starte d to quarrel wi t h the conductor. 

The conductor call e d the boy a thi ef and this c ause d the boys t o 

"mouth19 i .e. t ease the conduc t or . 'I'h8 conduct or became 11 ignorant n , 

started to curse b~d ~1ords, then he went up t o and s poke to the driver 

and then the conductor G.J.id a l oud - n take the bus to t he police st.::i.tion11
• 

The p l a intif f sai.d that he had paid his f a re and he produc e d 

in evidence the ticke t which he r ec e ived from t he conductor. 
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The 2nd defendant drove the bus off the No. 14 Route on to 

Seaview Avenue, and on to Old Hope Roed towards Matildus Corner. The 

conductor was up by the front of the bus. Wh en the bus reached Matil das 

Corner Police Station i t stopped, reversed a nd ~opped and the door 

was opened . Pla intif f got up to leave a s he saw other people com~ng 

off the bus. The boys w:w were 11mo uthi.ng11 the conductor ca.r11e off too. 

As the plaintiff ~as jn tte act of leaving the bus, his l eft 

foot reached outside and his r i_ ght foot about t o come outside, th8 door 

shut and caught hj.s right foot inside the door and the bus be ~~n to 

drive. The bus flung him to the g round and as it tried to turn the 

rear wheels of th? bus came upon and crushed hts ~ght leg. 

In cros s-e xaminatton h~ said he did not r eme mber his foot 

getttng a blow in the gateway of the po lice station . Significantly 

he s~id t ha t in between remembering that his left foot was caught in 

the closing door of the bus and his real izing that he w~s in hospital , 

he could not remember how hiG leg got damaged . 

Plaintiff explained t hat the bus rev2rscd on:e as the angle 

at whtch the bus tried to got into the police statton gate m~e that 

manocvure impossibl e. Pl aintiff said tha t at a l l times on the bus 

his behaviour was good. He did not use indecent or abusive lang uage 

and h e kept his seat until the bus r eached the stati.on gate. He was 

ask ed whether he was the boy who had refused to pay his ~re and he 

said 11no 11 
• 

Of the 30 people on the bus ap3rt f r om the 3 boys plaintiff 

knew two men. Nona of ~e persons in the bus protested to the driv e r 

that he was taki.ng them off route. When · the bus reache d the station 

gate a number of persons includ:i n g t he plai_n tiff stood up. The 

driver r e versed t he bus i nto Old Hope Road and stopped and opened both 
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do o r s . About 10 p0ople includi ng the 3 boys known . to t he p l a i ntiff 

l eft the bus through both open doors. 

The p l aintiff deni0d t he suggestion that when the bus was 

nearing the police station gnte he got up and opened the back door 

of the bus hiraself . At the time of the acci.dent the bus was partly 

in the station yar d and pa rtly on Ol d Hope Road . 

The defenc e sus gestion ta t he plaintiff were t hat he h eld 

the rea r door of t ho bus open and a llowed his f~ien~to jump out 

one by one and when tho l ast had jumped out the bus was nearing the 

gateway of the poli ce otat j on at whtch time the platntiff let go the 

two hal ves of t he door intending to jump from t he bus, but the door 

clo~ed a nd caught the right foot . The s e suggest~ ons th8 plaintiff 

denied. The pl~intiff could not say i f h i s ~ ght l ~g caru G into 

contact with t he colurrm of ti1e police statjon gatewa .' . i!Haintiff 

recalled tha t immed~ately efter t he ac c ident his sev ered l eg was on 

the sider.:alk. 

I t was suggested to the plai ntiff th~t one of the boys in 

his party t ook out a kni fe u hilu he w~s in the bus and thrcutened to 

cut up the conduc t or wi t h it. 'l'his the plain t:i ff denied . He s e .. id no 

one threatened the conductor nor di d nayon e abuse hi m. The conductor 

had lost many of h i s te•.? th and this wa G :cause for amusement e mongst 

the boys. 

Mr. Cl ifton Bennett~ t h e plaintiff's eye w~tness said he 

was tr2velling on t he bus tha t n ight. He told of the seve ral boys 

entering the bus on the La dy Musgr~ve Road and of the c onfus~cn over 

one boy fai l ing tc pa:; h i s f o.re. He told hoi': t he bus •.lrove off the 

route on to Old Hope Road and towards Ma~ i ldas Corne r Police Station. 

He said t h0 t the bus travelled to ~he ga~of t he police station and 
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I! stopped .J.. ,s it coul c~ n ot rn .:.tk e a "one turnn to ent er. 

The bus stopp ::::d a...YJ. d then r e v ers r.; d a n d t hen ope Ec·d both 

doors a nd all t he passenge rs be g an to come of f through both d oors. 

Whe n the po.ss <:.: n gc:cs ',.' 0 re co:ning off -ch e bus the 0 bus c l o se up 

same ti me bc c~us0 it cause a traffic jam and mo ve off ri gh t into 

the sta t i on. 11 While s till ; n the bu.s he h ea r d a n ale.i-r.1 tha t o. boy 

h a d been i njured . Mr . Bennett s2id tha t t h e bus r e ach&d inside tha 

station b e fore it stop ped n g: i n and a gain both doors we re opene d. 

He S B.Vi the pl a.in ti_f f l y; n2. on t h e g r ound wi_ t h his leg sev ered. 

The severc::d l c 9 was ly; ng in the st.?..ti on yard, no t under the bus, and 

the i njur e d boy was a lso lytn g on the a spha lt in the sta t i on ya rd. 

When test e d in cross-examina -cion the uitness said tha t the p l a intiff 

was no t one of t hc;; pGrsons v:ho got o:i'f the bus <r.r hen it :~treversed 
/l-i.d 

into Ol d Hope, Roc:td t·.rl d s c!11e of t he pa s .seng e r sL c llme off . He said it 

was not true t ha t a s t!-1e bus v; a s mov..; ng to go through thG g 21 t ev:ay tho 

p l aintif f jumped out the door . 

In f act Mr . B2nnet t did not a c t ually s e e a t wha t point 

pl a intiff g o t off the bus. HG was not spe c i fical l y wa t ching pl nintif f 

and so coul d not t ol l if plaintiff tried and f ai l ed to get of f the bus 

be fo re t he accident. 

Wh en the doors we r o clo s ed a fter the b u s reve rsed i nto Old 

Hope Road , the pl3.:i. ntiff was sti ll i n the bus . In speaking of wh.::tt 

followed the incident at the bus s top, thi s witness said that the boys 

a!ld the conduc t or we r e 11 nouthing11 one another, they were :c. o t thr e atening 

the conductor. The boy s c<::cll c:: d the conductor 0 idiot' 1 :::.nd r;dun ce Vi . One 

of t h e boys did not have a kn.if e &"1.d the:?:."e were !1 0 thre a t s . This wi tnes s 

wa s a sked 11 I sufm e s t to you t ha t t he boy who did not pay his f 3.r e m:;. ti l 

s omeone paid i t f o r h i m ·m: .. s Ba.si 1 Cummings . Answe r 'ho n it v1e.s n o t him" . 
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The witness was eqw:·,lly firm thc~t it was untrue to suggest 

that as the bus was nearing th..-_, police: staticn the pi~J-~-W" held the 

back door open and the othor boys jumped out the bus ~nd l~st of all 

the plaintiff j umped . 

It ~~s not true he sdid th~t the plaintiff's foot got caught 

in the do ::;i~ b0cause the- plaintiff had to releace the door in order to make 

his jump. He ended hjs evidence by sayjng that as he was not v-.rat chi.ng 

the plaintiff all tho while he 

wh~le he was in the bus. 

;,er 
di_d £ noti.ce every movei-;lent of the plaintiff 

The plaintiff's teacher Mr . James Gordon the Head Master of 

Grantham College said that for the nea rly two years th~t the plaintiff 

spent at the College he thought his performanc~ throughout very good 

and as the boy was pretty br i ght at mathematics he thought tha t the 

plain tiff had fnir prosi)ects of t2ki. ng up accountancy. 

Dr. Wi nston Chutcan, FRCS., 3.nd a lecture r in Orthop_.edics at 

University Hospital tr.:;atecl. the plaintiff at the University Hospito.l. 

When he examined plaintiff cm 2nd October, 1969, he found the p l aintiff 

suffering from a severe crush injury of the ri ght lower limb involving 

the leg and the knee joint u i th c omplete amputation above the right 

knee joint. Plaintiff was severely shocked from blood loss. He wns 

conscious ,;.nd well. 

The treatment consisted of giving the plaintiff blood 

transfusions and a g0"1e r al o.naesthetic and he had an amputati_on about 

7 inches above risht knee j o i nt . Plaintiff was given post - operative 

treatment of antibiotics , anti - tetinus scrum and for the blood 

transfusions. 

On the 6th October, 1969, he was gtvan another general 

ana esthetic for cha ngins of h j_s drescings and jnspection of h i s wound. 
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On the 9th October, 1 969, 18th October , 1 969 and 22nd October , 

1 969 he was again Gi ven gen~ral anaesthetic for t he changing of the 

dress ings and c l~aning of the wound. 

I t was on the 13th November , 1969 , that skin uas t aken from 

his l eft thight and unde r general anaesthetic skin- gr&tt Gas done to 

cover the wound . The final a~putat ~ on site w~s 9 i nches above the 

ri ght knee joint. Pl a i ntiff was d i scharged on the 24th November, 1969. 

Plaintiff r eceived out- pat~ cnt t r eatment untt l 8th January, 

1 970, when he was ref0rred to the Li mb- fitting Clinic a t Mona Rehab 

Centre. Plaintif f now wulk c"!i th c r utches which cost between $175 - $200 

c.:-id needs to be reEeued every 3 - 4 years . 

As to pain ~nd sufferi ng the Doctor sa~d t ha t on tho Jay 

after the operat~on p l a intj ff would h~ve fever, he would be anaemic 

from b l ood l oss, . the stump of the i~ mb would be bandaged, swollen and 

painful. Pl2intiff would be sedated for 3-4 days after the 1st operation 

and for 1-2 days afte r eac h general anaesthe tic. He would h 2ve been 

treated wi th trG.nquillizers to keep hi_m quie t a n d drowsy and not to make 

him think of hi s condi t~_ on t oo much . 

In the doctor's opinion the t njury was consistent with crushi ng 

by t he whee l s of ~ bus . I n cross - examination he said the injury could 

also be caused if the limb w~s c a ught b etween a bus n nd a column with 

sharp edges . The accident co~ld happen e i ther way a n d each way equa lly 

probable . ~aking into Qccount the f ac t that the pl~intiff had no 

in juri e s other th:.rn tho.t t o the r1 ght leg, t he doctor even tually so.id 

that he would think i t more pro~abl~ tha t the crush injury was caus ed by 

the wheela running over t ha leg. 

A c onault ~ ng psychi~trist Dr . Li ndsay o f the Be l evue Hospital 

exc.mined t he pl;::-,j_ntiff on t•:! o occasions and g.-:,ve as h i s opinicn th2,t the 
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plaintiff was de finitely suffering from physical and mental defects. 

His mental state coul d be summa r i sed by saying tha t he was sufferi ng 

f r om a sever e depressive illness. In Dr. Li ndsay's opi n ion tha t 

condi tion stemmed from ~he loss of the leg . 

The symptoms Rere that he was sad-looking, slow in answering 

questions and tearful . He Yl&s unable to think v ery quickl y and readily. 

Pla intiff expressed that his loss had come about due to the loss of h1s 

l eg . He stated that he used to do wel l at school getting as muc~ as 

95% in nathematics, but after acc i dent he began to do badly in school. 

He could no longer play f ootball and cricket with other boys and thc;;y 

teased him calli.ng him noi1e-armed bar.di t". This made him everi more 

upset and kept him more to h~ rnself. Pla intiff felt h i mself getting 

1L_;_gnorant 11 no mvttcr nho w.as speakjng to h;rn. Plaintiff fe lt that he ha d 

let down his mother a.rid \7 i. th the mother being very u1:-set, there was a 

Vicious circle . 

In the psychiatrist 's opin;on plaintiff coul d be helped bu t 

it woul d take a great deal of drug treatment plus long period of 

psychotherapy to enable plainti ff to come to t erms with his loea both 

physi cally and psychol ogically . The cross-examina tion was to sugges t 

that there was nothing s eriously wrong with the mental state of the 

pl aintiff. 

Maud Cummi ngs the wo t her and next- friend cf the plaintif f pr oved 

cer t a in i terns of special damage amoun t :i.ng to :~657. 80 . 

THE DEFENCE 

The 2nd defendant gave evidence and two other witnesses were 

called on b ehal f of the 1st, a nd 2nd defendants . The 3rd defendant was 

no t repr esented and took no part in the case . 
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Isaiah Hamilton was the bus drtv~r and he told of stopping 

at the bus stop en L<:.dy Musgra'Te Road in th2 ·v-i_ cini ty of Worthington 

Avenue, to pick up pssseng~rs. He hccrd a quarrel, a no~se, on the bus . 

'l·he qu2rreJ. wc:.s nbout fare bc.1t he could not tell ai.!.ything else al•out the 

quarrel . 

He drove off, after some pause, at the conductor's signal. The 

quarreling continued and the conductor told him something whereupon he 

drove toBards Old Hope Road intending to go to the Mat-ildas Corner Police 

.Station. 

About 2 - ~ bus lengths before he reached the police station, he 

slowed down, put out h1s indicator to -indicat e tha t he was going to turn 

into the police stat ion pul led to about the centre of the road to accomodate 

the length of the bus and then entered the gateway. Going further in he 

felt a thump and heard a thump as if somebody had hit against t he bus side. 

Immedi ately he stopped the bus which was then i nside the station yard. He 

opened the bus doors and when he got out the bus he noticed the plaintiff 

l ying down on the side wal k Rith one of his legs cut off. 

The severed leg was lying just b e side t he bus in the station 

yard. He saw people both inside the bus and in the station yard when he 

stopped the bus and he could not recall if he had seen persons outside 

the bus in stat-ion yard just before he entered the gateway. 

He said he did not come up to the station gate, s top, revurse 

and stop, open the door of the bus, then drive off again to enter the 

stati on gateway. 

He said that the doors of the bus were on its left Gide. 

The exit door was to the front and the entrance door to the rear. 

Each door had two halves. ~he bus has 6 road wheels, two on each side 

at the rear, and one at the front . 



- 13 -

Altllough Mr. Hamil L.on had earli.cr so.i.d he coul d give no details 

of t he qua rre l in the bus in ansner to a leadtng ~uesti.on from his 

attorney he did say he had heard j_ndec ont langudge but he could no t 

recall what tha. t :i_ncl :·cen t langu0.3e vr.s. .s . He did riot kno~·1 who us <:d the 

indecent l anguaga . 

When c ross-ex&mined h:c . Ham:i 1 ton sa.i.d i t was hj_G e xp.:. ricnce the. t 

passengers would l eave tL~ bus t hrough both doors ~epending on uhich doo r 

was neare r to wh2r0 t~dY sat . The ga t eway at the police station w~s ~ide 

.~nough to &dmi t th'-' bus c:tnd he c;nt0red wi t h none. lock" . The conductor 

~as noar the f r ont of the bus when he cnL.~rcd the gat eway . The conductor 

di d not toll hiLl th&t poo}l c w0re l~ aving t h0 bus ~nd he di d n o t know that 

this was h cppcning . The bus is fitt e d 0 ith r ear v~_cn mirrors 0hich ~-nablss 

him to s cd inc i .de the bus end t o the r enr . 

Th e, bn.3 is also fi tt0d \Ji th side mi :c rors t o c nnble him to s <:G 

to 
the r e nr oft~ ~ bus on t~0 ou t s ide and~ssist him in driving . He c ontended 

that although h~ could not B OG t hrough the side morror from thG angl 0 a t 

v1hich h '-' Gntere:d the gn t e:w.:i.y , th.:; bu s ·ins j_n t he 11 ri. ght wc..y" i.e. not too 

near to t ho g2tc c olumns. 

H~ did not r 0cal l if nnyonu ~as standing ~ n th~ p~ss~g0 of the 

bus ns he.appro2che d t tc poli c0 st~t~on . 

Mr . II.::r.1ilton s a id th~t th0 doors of the bus cc.n b;:; op...: n c.. d 

without the use of t he: l ovors ghich he controls and if this i s done he 

would not n e cessarily know. He could not sc.y how easy or diff icul t it 

woul d be.: f o r s om.:) one to pris e open t he closed door . 

Mr . Hamilton 3nv.:. e videnc e th~t when th& conduc t or told ht~ to 

drive t o th8 station no en ~ e l s e t n the bu s could hea r. H& would h~ve 

been willing to s top t h u bus if anyone hnd rung the bell but no one 

d:i.d so . He furt he r sai d tho:: t n o on e di d or SD.id .-::.ny thi ng during "Lhe time 
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the bus w::-,s off t h.;; No. 14 :rout0 to m.:<kc hi.rn -~li-t'nk that such person wanted 

to come off thG bus. 

Ser geant Cleveston Griffi t hs who was st ~tion. 1t M~tildns Corner 

Police Stati on for a considcrablu number of y0 ~rs sai d thct at 9:45 p.m . , 

on the 2nd October, 1969, he was ~t the st~tion in a position where he 

could l ook up .'.:md se0 t ho g.::.. tcway. He:: ~-,Go.rd :::. thud ci.nd iii i' U.1 h .:; l od(cd up 

he saw a J .c .s., bus i .nsi.de the st~tion y~rd . 

He hurri0d out b.:cnuse he hec:rd screo.m; ng .:.-.nd he sav.r c. s ;:.v,,rc;d 

leg l ying bc t w0cn tha bus and the G ~te column but more i nside the st ~tion 

compound. He so.w t he plo.in tiff hop~-·ing C.'- bout us~_ng indecent expr c.ss i_ons. 

Soon he ~~s exha u s t ed and fel l . 

Go.te1'.12y wc.s 12 - 14 f eet wide. 1i\<'hen the- S2r geo.nt s o.H th.:: bus it 

was at a slanting pos ition tov3rds M~tildns Corner. 

An importc.nt u~tn~s2 for the defenc e was Mr. N~tho.nicl Sheriff 

who said he w2s on the bus th~t n ~ ght and snw wh~t took place . 

According to him during the qunrr e l in th~ bus the boys were 

cursing bnd words and on~ boy dr :~ ~ whitu h andle knife ~nd pointed it ~t 

the conductor. He saw n boy br~cing the entr~nce or renr do or of th~ bus 

whe n the bus uaa s till on Ol d Hope Ro~d. When the bus stcrtcd to go v ery 

slow he diacov ar ed some fe llows were br~cing the bus a t th8 door . Some 

were getting out, jumping out the bus t !1rough the rea r door. 
He saw n y ouns man ~ho got injured t hat night. The v ory first 

time he s~w th~t young rean w~s W~cn h0 snw him lying on the s i de Dalk with 

his f oot sev~red. 

Acc ording to Mr. Sheri ff the conductor h~ving s poken to the driver, 

the conduc~or cnmc nnd stood in the middle of th~ bus. From uher e he w~s 

he could ensi ly s ~c the pco) l 0 1 0nving the bus. The c onductor 11=s s t~ndtng 

12 - 15 feet from t ho people lc~v;ng the bus nnd fac\ng them. 

In r e-exo.rn i nc. tion he s ,-id wht:n the peo1:l e '!J8re jumping off the 
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bus , th~ bus w~s on Old Hope Ro~d. No ono h~d jump~d off t he bus before 

the bus was at Ol d Hop2 Road. 

Bus wo..s go~_ l'lG slow us it stc,rted i:o E;nt0 r the s to.ti on . P0o :;;;le 

jumped out the bus nfter it slo~0d down a nd ~lso bofor0 it slowed down. 

HG s~w peopl0 ju~piog through t~o w; ndow ~nd s o~e jumpi ng t hrough the door 

forcing thu doar and jumpi~g cut. Th0 bus was about 6 ch~ins from the 

polica station when the first person jumped out . 

FINDii~CB OF FAC T 

(1) ~hct Mr . Bennett for tha Plai ntiff and Mr. Sher iff for the 

Defcnd :.m ts wer ;,; both p:.s .s:.rng.;rs on the bus thc:t night. 

(2) Thot the Pl~intiff had po.id his far e when h~ ente r ed the bus 

ond tho..t there W'.:'.S no evi dence •;:h:i.tc:ver f or tho suc g0sti_ngs tho. t 

he hc..d not pc.id his fnr 0 . Thqf.i.uth0n t;_c; ty of the ticke t produced 

by the pl u.intiff us on c xhibi t v1c,s not chall2ng12d by th0 defence. 

(3) Th~t the Pl~intiff did not fu r oaten the conductor utth o knife 

:i.nd indeed th~t th~ pl~int;ff h~d no knife ond th~t t hare w~s 

no ~VidunC ~ Wh~t0v~r ground;n~ th0 SU( gcs~ion t~~t the pl~intiff 

had been crm~d With a knife nnd hnd threatened the.c onduc tor. 

(4) That indecent l anguage w~s us ed by the b oys who were quarrel l ing 

With the condu ctor. 

(5) Tha t al though the pl aintiff was one of the g~oup cf b oys he was 

not t aking any p.::,rt in the qucrr -:-1 nor was he usi ng indecent 

language . 

(6) It was at the very end of the cross - exami nation of t he pl aintiff that 

the knife uaa first ~~~~icne. Tbe 2nd defcndunf di d not Llcntion 

o knife at. all in his evjdenc e. 

On the balance of probabilities sjnce I find that Mr . Sheriff 
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was t o a grcnt e~tent ~ truthful witness, I accept the evidence 

t ha t ;:i. knife had boen drawn J nd that the conduct or h:>.d been 

treatened wtth i t. On tha evidenc e i.t i s ~mpossible t o say 

that i t w~s the pl~intif f gho drew t he kni f e nnd I find t hat he 

was no t a rmed wi th and d~d not dr aw or t h r eaten conductor with 

knife. 

(7) Tha t the bus \1as driven off the fixe d No . 14 r oute. 

(8) Tha t the pl 3.:i.nt i f f did ;:co tL~tc b e driven off the ifo . 14 

r oute. 

(90 Th~t the purposes of driving the bus of f the route wns to make 

a r eport conc.::;rn~ ng C1.~ conduct of personB on th e; bus t o S
1)me 

Police 
poli_ce constabl0 Gt t h C;: Mo. tildas CornerL'..Stat i on . 

(10) That tha persons misb2h~~jng on th~ bus d~d not include t he 

pl aint iff and cons equontly his conduc t d~ d not gi ve rise to 

::my :.i.c ti on taken by tlic 2nd and 3rd dof cndan ts. 

(11) That n either tho plaint ~ f f nor anyone el se ~ n the bus ex pressl y 

asked tho 2nd defendant to stop the bus s o t hat ho or she could 

g2 t off during the time that the bus div0rtcd from of f th0 No . 

14 r outG on its way to the police stati on. 

(12) \'v'hen the bus r c'D.chr:d the s.:: tevrn.y of the police sto.tio!1 it stopped, 

r eversed ::nd mcve d forrrard ar:o.. in. 

(13) That the driver of the bus did not op8n the doors of t he bus 

whi l e the bus wns on Ol d Hope Road in the v-icinity of the 

Matildns Corne r Poli.cc Station. 

(14) That o.fter th~ conductor spoke to the driv er , t he conductor did 

not r,:;mo.in a.t th'-· fr on t ·o f thG bus but s t ood somewhere in the 

middle of the bus fac ing the r ea r o f t he bus. 

(15) That s ofile of th~ boys en the bus b egan brac ing th0 r ~ar door o f 

the bus in &n of fo rt to fo_r c0 :J.t op(.;i1 \"r h-i 10 t he bus Y1:J.s i n no tion 
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on the Old Hop 0 Roa d . 

(16) Th&t it is n ot corr2ct the t it wa s the plaintiff who h old th0 

d oor open ~nd permitt 0~ t he other boys t o jump from th~ bus. 

(17) 'l'h r:t Ythc n t~1e bus sloHGd dovm ar. d w.:i. c:; .r.18.king t h is rnnnoeuvrE; nt 12 

c.bove , t l:.c b e.., s j L! ~ ,!ped from tlL bus Ul.rough the r co.r door and 

through the window of the bus. 

(18) Thc t the pl~intiff a ttempted t o jump from the bus wh~la it was 

moving ~nd in all prob: .bility ~ft ar it h~d reversed and was about 

to enter t he g:ttewny of the polic e stati .. on. 

(19) Tha t when t h0 pl~intiff rn ~d c his att0mpt t o jump his right fo ot 

c~ught in t h~ closing doer. 

(20) That on t h 0 pr ob2hilitic s thG pla inti ff wa s not thrown on the 

ground ~nd the wh0els of thu b us d~d n ot run over and crush 

his l eg whi l o pL .:i_ n t if f v;e.s lyi n g on the gr ound. 

(21) Tha t on the pr obabil~ti~ s, t ho pl i i ntiff 's ri.ght l eg came into 

con t a ct with the col urnn of the gJ.tenay a nd w~1 s crushed D.nd 

:i.mput o. t Gd ':·h en thG bt'.S :::ic:.s s s J quit ;;: clos e t o tha col umnin the 

sl~nting positi on d0scrib cd by Se r &e ant Griffiths. 

(22) Th.:.t the; pl ::-.intiff' s ,-:;ov c re d l e g f e ll i nsi.de th e.. .sto.t;_on ys r cl v1hi le 

th.:; pla intiff h j msc lf wc.:s on the stree t si d . .; o f the g:;ct e colui:m. 

(23) Tha t the c on ductor the ~rd de f enda nt was standing in a position 

en the bus t o b e a ble t o obser v e nnd did observe the boys jumping 

from the bus vh~le t he bus w~s in motion and was b eing driven 

so 2.S t o ge t thJ s~i d bus into the police sta tion ~t Mci.tildas 

Corner. 

(24) That the driver, the 2nd defendant w~s. in a position to observe 

th~t the seve r a l boys wore bra cing the door t c ge t it opene d and 

thc t in all prcb~bility he did obs erve this. 
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(25) That the driver the 2nd defendant was in ~ positio~ to see 

the sever al boys jumping from the bus either through the 

c:n t rnnce doo r or t h r ough the windows, of th ~, bus ,:u:1(', thc..t i n 

a l l probability he did observe ~hem dojng so. 

(26) That somewhere be tween 5 and 7 boys jumped from the bus before 

th~ plaint j_ff made his nttempt . 

(27) That when the driver knew or ought to h~ve known thct the boys 

were jumping from th~ bus h e t ook no steps t o stop t he bus or 

otherwise to prevent the boys from le aving the moving bus . 

(28) Tha t i n ~11 probnbility t he i ntent i on of the driver w~s to get 

the bus to the pol ice stati on with some t f not all of the boys 

whom he thought were m9king troubl e in the bus still i n the bus 

and w~ thout gi ving them any furthe r oppor tunity to esc 3.pe . 

(29) That in all the circuGstanc ~ s t he driver drove the bus tco near 

t o the l eft column of the g ::: t ev1ay . 

I hold that a s soon ns the 2nd defendant k new o r ought to have 

known that there w~s this del iberate ~ttempt on the part of some o f the 

passengers t o leave the bus, as a reasonable driver he should have stopped 

the bus and given those who l'J is:!:"w-tto alight an opportunity to do so . 

~ 
I ho l d that for -ft,~bus driver t oL continue on h i s course 

regardless when he became aware t hat passe ngers were jumping from the 

bus a n d there was nothing to prevent him from bri ngi.ng th<J bus to e.. stop, 

he was not taking sufficient care for the safety of h i_s pnssenger~ . 

I hold further that for the driver of the bus to atte mpt t o go 

through a gatewny 12 - 14 feet wide at a slant, knowing tha t there are 

colur:rUJ.s,k.t the gc:tewo.y nnd knowing that hi.s fir s t attempt to enter the 

gat eway f ai l ed d ue to the angl e of hi.s approach, and knowing tha t person s 

were in tha act of jumpi ng from the bus , sho~ od a disrega rd for t he saf e ty 

.. ,..,,;...; .. ,,-..,, . . ........ :-:-.:-;:;-:-:-••• _ ... ,,; . ..... ..; ........... ..;. ,;.o:..:;;·.;;;.,.;,.;;-;--... . 
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of his pa ssengers . 

I hold that the conductor w~s negligent i n not specific a l l y 

warni. n [, the drive r of th" do.nger ous si tuat:i..on and for no-c t aking steps 

t o r;ng off the bus t o stop . 

I ho l d that t he 2nd defendant is negl igent f or not bringing 

the bus t o a stop as soon as he knew or ought to have known that some of 

the passengers were juoping f r om the bus. 

I ho l d that the plain tiff in f ollowing the o ther boys to jump 

from the moving bus when he knew that the boys had themsalves prised the 

doc1r open, was not taking re<.rnonabl e car e for his own s afety and 

contributed to tho injuries he :rece;ved and the dam3ges he suffered. 

Th e que sti. on now ~rises, is the 1 st defendant liable f or the 

negl igen t ~c ts of t he 2nd or 3rd d e fendant ? The 1st and 2nd de f endant s 

pleaded that at all m~terial ~mGs the 2nd defendant was not a cting as t h e 

s ervant or agen t of t he 1 s t defendant. 

The attorney f or t he 1st and 2nd def endan ts a rgued that the 1 st 

defenda.i.1t had .:i.uthority by its li cen c e t o oper ate buses on the No. 14 

route and that that rcute r:as specific ally and definitivel y pr escribed. 

The 1 st defendant had no authority i n law to operate the No . 14 r oute 

on roads n ot prescribed and could no t authorise the 2nd and 3rd defendants 

to operate the No. 14 r ou te on any ro$c_ or st r e e t not included in its 

licence. The submissjon was that in the circumstanc e s of t his case the 

1st defendant cannot b e liab l e because the servant s of the 1st defendnnt 

cannot b e deemed to be a ble to d o more than the;r employers are authorised 

t o do. 

Where t h e employer has no author;ty ~n l aw to operEte in a 

certain way he h as no pouer t o de l egate or author~ se h is servants to 

operat e in that ~ay, except in a case of emergency. The servants and 
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agents of the employer cannot depart fr om the desigrated and defined route 

in a case of this nature. 

Attorney f o r the 1st and 2nd defendants refe r red me to a number 

o f regulation s made unde r the Road Tra ffi c Law, d ealing with t~e conduct 

of drivers, conductors and pusa2ngers on publio passenger vehicles. 

Reg. 129 (c) providca:-

11 A drive r or conducto r when acting as such shall take all 

reasonable precautions to ensu re the safe ty of passengers in or on or 

r::ntering or alighting from the vehi.cle .11 

1 31 (c) " A conductor when acting as such shc:i. 1 1 to the be:st of his 

ability take, st e ps whenever nece ssary to enforce th ::: provisic·m of the se 

Regulations rel::: ting t o the c onduct of pa ssengers". 

134 (l) ilrJhen a vehicle is c a rrying pa ss0ngers or wa iting t o pick 

up pa ssengers , a pa sse nger o r i nt ending passenge r sh2ll no t us e obscene or 

offensive langua ge or c onduct himself in a riotous or disorderly manner~ 

135 (b) 11\iJhen a. veh:i_cle is c a rrying pas s engers or is w<Ai ting to 

pick up passengers, a pa ssenger or int end~ng passenger shall not enter or 

travel on a v ehi c le with •••••••••••••••• any dangerous or o f fensi.ve 

arti_cle ··· · ·•01100•• • 001
' 

137 (a) 11 Any p ::·.sscnger contraveni.ng these r egulations may be 

removed from the v e hicle on the req u est of the driver or conductor by ahy 

pol ice constable~' 

The sch eme of the se Regulations is t o confer upon the driver 

a nd conductor the authority t o ma intain order on the buses and to take 

rea sonable steps t o preve n t the conti n uance o f ser~ . ous misc onduct or 

disorder. 

Reg. 136 em p owers the conduct or to ensure that every passenger on 

the bus has a ticket. 
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At tor n ey f or the 1st a nd 2nd de f endan t r e l i e d u pon CHARLESTON 

v . ~ONDON ~RAM-WAYS Co. L~D . ( i v) T . L .R 1887-88 page 629 . in suppor t 

of his pr oposi tion of l~w . 

I n that c 2se an e l derly woman tender ed a ha lf - c r own to a bus 

conduc to r t o pay a fare of 2d . The c onduc tor t hough t that t he hal f - c r own 

was count erfeit money and refu3cd to set dow n t he pas senger on request . 

He t ook h er t o t he l)O l i c e s t a ·cion and c h a r ged her with ho.vi ng given him 

a bad half-c r ovm. 

The po l ic e off icer invest ig:t t2d an d found the half - croVI n to be 

p er fectly good mon ey . The e l derl y passen ge r became very ill, suffer ed 

s.e rious ·damages end sued the Tra mway Company . She l ost he r a cti on i n 

the Cour t of Appe al. 

I quote from the j udg ment o f the Maste r of t h e Rolls : -

" The only q Ui3st i on ;;;c,s whethe r they ( London Tramway Company Ltd . ) 

had authorized the c on ductor to do what ha d i d . I t w~s clear t hut 

there was no express aut hority, but coul d only be implied? The 

e ffe c t of the decisi on i n Poult on' s cas e was th~t no a utho r i ty 

could be implied to a s e rva n t to do mo r e tha n t he compa ny i tse l f 

was a u thori zed t o doll . 

" What t h em c oul d the c ompany or t heir manager hc-.ve done had t h ey 

b e en pr esent ? They we~e a uthorized by t he Tr a mways Ac t t o 

de t a in a passenger for attempt~ng t o evade payment of t he f a r e . 

But it we s perf e c t l y cl€nr tha t the c onductor de t a i ned t he 

pla i n tiff and ul timat ely gave h e r in charge, n o t f o r a tte mp t ing to 

evade the paym0nt of her f a r e, but f or at t empting to pa ss bad 

money k nowi n g i t to be bad . The re was no aut hority i~ the 

section o f t he Tramways Ac t to arr e s t a pnsaenger in such a case 

a nd ther efore the Co . i t self woul d have had n o a u thority t o arres t 
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the plaintiff. 

That being so it follo~ed that the conductor had exc e eded the 

scope of his ~uthority and the c ompany would not be held 

liable for his action" . 

In my view the facts of the Charleston case are easily 

d istinguishable from the i nstant case. The avowed intention of the 

driver and the conductor the 2nd and 3rd defendants was t o hand over those 

persons misbehaving in the bus to a police constable. This they had 

expre s s power to do by s ~ cticn 137 (a) and 131 (c) of the Regulations. 

It is c l e a r from the r easoning of a l l the judges in the 

Charleston case that had tho passenger b e en handed over for a ttempting 

to evade the payment of her fare she would have succeeded in her action. 

In my view the Road Traffic Regulations must be construed 

reasonably. I f ser i ous disorder breaks out on a bus, is the conductor 

or driver to abandon the bus and go in search of a po l ic e constable? Or is 

he to stop t he bus and wait in the hope that some polic e constable will 

happen thnt way? 

In my opini.on n driver or c onductor has i Dplied authority under 

R<'.C;. 131 (c) to take Z<n omr:ibus temporarily off the prescribed route 

if t hat appears to be a necessary ste p to enforce the provisions of 

the Road Traffic Regul a tions ~hich deal with the maintenance of order on 

the bus. 

At the time when the 2nd defendant drov e the bus off t he No. 14 

route, the evi dence i s that there was no prot es t from the nearl y 3e 

passengers. I am prep~red to draw the infe r ence that this abse~ce of 

protest was tacit npprov~l of the course adopted by the 2nd and 3rd 

defendants. 

I draw the further i nference tho. t this tacit o.pprov:::tl s upport s the 

------··- --------
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contention of the 1st and 2nd def\ mda n.t s that the r e was serj_ous disorder 

on the bus and not t he mere 11 raouth-i.ng 11 to which the plaintiff refers. 

Accordingly I hold t he t in diverting t he bus tempora rily from 

the pr escribed No . 14 route for the purpose of maintaining order on the 

bus · and speci fically to get the assistance of a police cons tab l e •t the 

Matildas' Corne r Police Sta tion, the 2nd a nd 3rd defe ndants wer e acting 

wi thi.n the scopE; of their i::1plied authori. ty and remained t he servo.n ts or 

agents of t h G 1st defendant during the period of that tempor nry diversion. 

I held that the 1s t defendant is vic a riously r esponsible f or the negli g~nce 

of the 2nd and 3rd d e f en dants. 

The claim for fclse i mpri s on Qent f a ils . The driver and c onductor 

were n o t bound to c onsue t a ll t he pa ssengers in the inst ant circ umstances 

before the bus wa s t e mpo r c rily d i v ert e d fro m the r oute f or the purpose of 

ma int aining ord er on t he bus. The plaintiff d id not make any request to be 

set down prior to the timo th~t he ma de tha t unfortunn te jump . He cnnn ot 

n ow c ompla in f or false i mprison raent. 

I hold t h a t t h e defen c e of v olenti f i t i n juria ha s n o pl a c e i n 

a matte r of this nature . ThG pl~intiff c a nnot be said to have ~pprediated 

t he risk that h e was about t o t a k e and the n tc agree ~mpliedly with the 

d e fendants, tha t he the pla j_ntif f would be l-i able for any ne gl igence on 

the part of the de f endan t while he the plaintiff c a rri e d cut t his 

manoeuvre . 

~.:.MAGES . 

The p l a i n t iff wa s just unde r the age of 1 7 ye~rs when the 

2'Cc -i_d e nt happ8 n cd . He v1as 2.. student a t o. pr i v ::i. te second o.ry school and h is 

a chie ve men t t h e r eat s eems to ha ve been quite mo d e r c t e . The and- cf-t er m 

reports put in e vi dcnc& d o not be e r out t ha t h e was a bright schol3r 

a l though it shm1s the.. t h e \HS b e t t e r at mu. them~tics th:m s or:;e o.? the other 
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subjec ts. 

I t i s quite possibl e then th~t h e could have pursued a course 

of some sort in n ccountancy. On tho evidence his memory h2s b e c ome 

i mpei r ed a nd h8 c~n n o longer pursue these studies . 

Dr . Lindsay suid that on the tgo occas~ons tha t he saw the 

plaintif f he diagnosed depressive illness. He spent a long t~me in 

the witness box and tha impression which I had wns that the plaintiff 

has spent many years being sorry for himself nnd that his mo ther's 

disappointment at his condition has done much to make h i m even more sor ry 

fo r hims&lf . 

The plaintiff can no longer par ticipate in field sports such as 

c r ick et, and fo o tbcll. He uil l not be able t o attend parties 

and dances as would young people of his a ge. He has had to put up 

wi t h teas1ng froo his peer ~roup and tn the end he wi ll have to l ive with 

the condition o f betng one legged and therefore different fr oo other peopl e . 

The p~ysic~l injurius uere s e rious jndeed . The depressive illness wcs of a 

minor n:t ture. 

I ::i.ssess the £GD8 r o.l d c.ma130s o..t $14 ,ooo.oo. Special do.m3.ges 

proved amounted to $65~ 80. I find that t he plaintiff was o ne-third 

to b l ame for the occident. 

Accordingly I gave judg~ent for the pl aintiff against the 1st 

a nd 2nd defendants for (j8ner.:.cl d nmages $9 ,333. 66, and interest a t 6% 

from 28th July, 1971. 

Spec i a l damages :- $438.34 and interes t at 3% from the 2nd 

October , 1969. 

I . D. Rowe, 
Judge. 


