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CARBERRY J A

Thas maf?er was’ before us iaef year.and due To my own li!ness
"L.eour reserved Judgmenfs were no+ ready for deltvery un?:l fhe T2Tr June,

.1987 and Thaf daTe was duiy appo:n?ed for nfs deiivery.o For The record “  *iL;'
'}_lf may be nofed fha? where a!l The? ss af lssue :s +he de!zvery or . :”.. 
'ezhanding down of a wr|f?en Judgmenf The panel before whlch i* :s deilvered

is not necessartly The same as fhaf thCh heard The case, buf may be any -
e::panel 51T+1ng on . ?he appoanfed dafe and con+a|nsng one or more of ?he rf'

f};w T} L'members of fhe-or:ginai hearrng-panel Ef of course, somefhing-more.l};r'r
' has To be done aT +he +|me of de!tvery or hand:ng down of The wrtffen; '1::rH
“fJudgmenT for example hear.ng The oar?ues as #o cosfs, Then naTuraiiy
refhe origlnal panei wi!t be re‘cons+|+u+ed for +ha+ purpose._ Lif'”

- The affornevs of +he par?zes are of course no?;fled n"edvehoe' s

.of ?he dafe on which |+ :s proposed +o hand down ?he wrrffen Judgmenf
| fso ThaT They may be There To rece:ve |T and perchance To make any
: _.appizcaf:on 1ha+ ?hey may wtsh +o make., And Thus was done here.  €%}f
_}-fei:c;fed an unexpecfed response. On fhe 11Th of June, 1987 The appe!lanf

_e'filed a Mofaon “for leave To adduce fresh evxdence. _ The eppellanf se+




'-7-__on The 12+h June, 1987 Thts Judgmenfh"fT

Fﬂcwwgsnal panel could be rewassembbmrﬁe-deal W;Th The new Turn o+

'f;;evenfs.._ 

3scr&p+ +0 The orsginai Judgmenfs |n fh!s maffer.; ”;f'?“i

”:lf3genara! powers of The Cour?

*;’f+his mofion down +or heartng-on~fhe 12+h J_b_;*The same dafe on whtch

'3_:The wrlffen JudgmenT ln The appeal was: due ?o be handed down.- in +hese  fH1 .
3f:CfrcumsTances The panel +haf was sn?Tlng d:d no* hand down The wr|T+en'.1,i;PE  ;fff 

fJudgmen+ bu# adjmurned The maffer fo a daTe aT wh:ch or on whach The

Due To fhe exugenc1es of fhe CourT's work loadi«qf was no? o i

' .unTnI The 23rd chober, 1987 ?ha? The rr;gtnal panel was fe~cons+|+u+ed

ﬁ_for The hearinc of +his appiicafton._ The appilcaTton was heard on Thaf

}:15w155ed. We prom;sed fhen fo puf our reasons in wrn?ing

_-iherefore in a sense posT

Ru!e 18 of +he Jamaacan Courf of Appeai Rules deals w:+h ThejfﬁQ .fH

"':'.Ru-l'e' 18 (2) isin ‘I'he foi Iowmg -rerms,'f"-f-_{-'.'f"i-"

_ he Courf shaii have fuil d:scre+|onary
__;power To.receive: furfher evudence upon e
.flfquesflons of fact; either by oral’” =
- examination in. Court, by affidavit, or. j
by deposition faken before an’ exam|ner
”g-ﬁor commsssaoner,_gb5,,.&:,;_g-g :

| "18 (2)

@ﬂ'_ﬁProv:ded Thaf in ?he case of an appeal
ooofromea Judgmen+ ‘after. Trlai or heartng
. of. any cause or matter upon the meru?s, T
" no such further evldence (cther Than'*--ﬂ-" S
nﬁ_,ﬁyev;dence as to maffers whnch have -
. occurred after the date of the Trial
. or hearing) shall be adm:ffed excepf
*“on speCIal grounds . _

Thls”+hen was +he power of The Courf +ha+ was being :nvoked |n

ffhe appllcafron To cail furfher evudence. The Jama:can ruie 1; for ail

'_ffpvac+1cai purposes :denficai w|+h +he U K Supreme Courf Ru!e seT ou+ an

_(3) of ?he Jamascan Rules'hwhtch




“n1g (3) - The Court shall have power To draw -
- ",.“ginferenCes of: fact and to . give any
" judgment and make any ‘order-which.
. ‘ought 1o’ have been given or made, R
" and o make ‘such further or. o+he ,,,,,, Sl
-order as +he cese: may requlre. S

' See The U.K.:Rules Order 59 Ruic 10 (3)

SRy

' The applnca?non +o orfer furTher eV|dence in’ Tﬁls cese was unlque“'

ke R D

':n our expertence. |T came noT mereiy afTer +he *raai below, bu* effer_7u“e
'The appeal +herefrom had been argued Judgmenf reserved and in facf
';Judgmen?s prepared for deltvery.: We have been unable To d1scover any

\ ;..' ::-;._

1.case in: WhICh such an app!nca+|on has been made aT so Ia+e a sfage. When-

'-f-we pOlnTEd fhls ouf Nr. Macauiay for The appllcanf referred us To ?he -

“.recen* Prlvy Councnl decs51on in Meng Leong Develepmen?s PTe, Lfd.,,. ;5

: anp Hong Tradlng Co., PTe..LTd.,_(1985‘=A C 531 (1985) 1 Ail E R.
-'We have been unebte fo draw any assrsfance from +hss case. While |f is

-+rue Thaf Thear Lordshaps rn The Privy Counc:i took no?e of facfs or

'”fevenfs WhiCh were noT known fo The Cour+ of Appea! of Slngapore, +hese

"fwere (a) evndence a5, ?o maf?ers which had occurred cher fhe orlginai

' f'Trnal or: heartng, and (b) whaf s a? assue was whefher fhe facT Thaf

- ;The pla1n+1*f ina. sale of iand case who had insnsfed on’ the' vendor g:f"'
-d99051+|ng_+he damages awarded w:fh The pta|n+:f+‘s a++erney had Thereby o
'on ?he hearlng of fhe appeal The case was cerfalnly not concerned with

llxanyfhlng a+ all comparable Te wha+ +he appllcanf seeks o do in Thus case.

The novelfy of The appl:caf;cn 1s nof of course a bar +o lts

:esuccess, 1+ 1s posslble fo Tmagir ”"ff‘nfwhich such an appitcaf|on;__

:-maghT succeed buf Thus g nof_one of”Them.” Whaf |s necessary is To -
"]appiy To Thls appllcaflon ?he rules and ;cproach Thaf have evoived over:
':f+he years xn deaiang w:fh appllcaflons of Thas sor?.. So far as our owh

-ﬂ-courfs go, There was a snmliar applicafnon +o caii furfher evndence in o

;;The BusTamanTe Indus?rlai Trade Un:on u The Shrpplng Assoc1a+|on of

”r'fstamaica (1963) 5 w i R, 185; 8 J L R 96. The LourT in Thaf case referred
A UM AR :

'd?o Turnbutl v._DuvaI (1902) A C. 429 (a Privy Counc1i appeai from Jema+ca?' L



”37J fE H Lew15 & Son Lfd., Vi Morei!: (1948) 2 Ail

-3 Brown V. Dean (IQIO)IA C 373 (H L ) andiprinc}pally +o he Judgmen?

”}of Denn;ng L. f{n Ladd Vo Marshall (1954) 3 Al E. R_ 745 (1954)

fi:w.L;R. 1489 'In +ha+ che Denning L.J.,"éf page 748 sa|d°”

"fn order Ho. Jusfnfy The recepf:on of fresh _ -
Levidence. or. A neW"Trsai =Three cond1+1ons J;J-.Vj;u-~
-fmus* be fulfilled°;' g e

'-d:légence for use’ a+ he +r
second,: fhe evsdence ‘must be such ?haf,_af SR
given, ihy wou!d probabiy have an’ ;mpor?anf ';"""
:minf1uence on the result of the case, " .
hough' tf'need not be: dec ; o
third; the evidence musf,b such'as is. o

o _gpresumabiy Yo be betieved, or in other words

it omust be_apparenf!y credibie, al?hough |T
“not.be ' 1ble.“.

sDehning'L;Jﬁf;af*” ”n as_no?'nov

: been sa;d in: Brown Vi Dean (sunra) byaLord‘Loreburn:L.C fhough he had i

':_[ArQU|ng for Thehrecep*tonﬂof%fhe f:rfhe evadence wh:ch The appi;can?

;sough+ ?o pro_uce, 'e Courf of Appeal

' 5-;presen+ed a? any[ Tage beforefjudgmen?_:s'deitver“' +h ev;dence whsch

s Aikely’ To affec?  *51‘

114" be The: dufy'of The COurf To

' rece|ve and cons&der |T;beforefdel1verpng-;fiaJ gmenf. ;Eﬁ7'3*?7"'”

Very mic ?he_Same fhlng had}fi-=;f?.f;l“

'”ld e sich: Tha? 1f belTeved wou!d fﬁfcﬁf f.'7”

Sk :s noT necessary +o express any finaI opln:cn on fh:s proposn?uor;:fﬁff 

“;1? |s sufftcnen* To say fhaf whaf :T does 15 To seek ?o g:ve The”second

'ﬁzand Thtrd ruie in Ladd V.. Marsha!l pr:or:?y over +he firs+ whzch requ*rea

--fffhe app!:canf To shou Thaf The evndence be;ng offered couid nOT W'*h




5
. feaéahab1e'ailigénce7have.been'obfainéd'before frial. ~There may be

“exceptional circumstances in which this may happen, though it isngt ..

.i":éasy To“iﬁﬁgfhé-Théﬁ.€f3ﬁ+ffﬁéffiFé¥aﬁdféﬁﬁasfﬂéehiémﬁﬁésfiédﬁﬁﬁﬂ%fh;ﬁﬁii

'tﬁ}heicasés.f71haszaa7SHéddén'Q;5éé¥Fiék7fi86©5!£!9551g5¢;-&»Dtv;¢470~at;[f' |

545 Lord Chemsford said: i
:u_.}fﬂlfgfswanﬂiﬁVariaBIe_ru;éfin'a{lfTﬁé?Cduf?s; _
© " and one founded' upon the clearest principles = .
gfﬂcf;feasoh,andLJU5jiqg,ﬁfﬁéf:if'eVidéhdé
_j¢Whiphﬂ§i+he;;wésﬁjn?fhé;poééessioniQf;ihe
';fpar+ies.aTthé;saMé;Tiﬁezéf;a trial,sor by
. 3:nprcperedijigenceijghf_ﬁaye?beeﬂ*Obféihed,.is B
' -3-,:etiher.nofjprcdﬂced;jﬁrﬂhaéJhoT:bééhﬁ@foaureda

':=~and§thefc¢seﬁisfdécjﬂéd,adVéFseTy,+6“ihe

.. slde tqﬁwh}chgfhe eviﬂénce;wasléVaiiﬁbﬂe,;no :
~._oppor1uﬂjfy.fch}produqihgffhafﬂéVidehte ought -

- ng[fnfo;be;giyeg;5y;fhe,gpahququf § ﬁ¢wijrial.

- "¢ permittéd, 11 is obvious that -
f:parfies.migh*fendeaﬁéﬁﬁ“fé'Obfé?hﬁ*ﬁé"_
“determination of their cate upon +he least
amount of evidence, reserving the right, if"
. . they-failed;to have The case re=tried upon -
ﬁadéifibna1.evidehcetwhiCH was at b FheHime oo T lnnl
v owithin their power,t - .o o

- 1# 4his were permittéd,

' in ‘the same case Lord Colonsey said ot psgs 548: o

'*ﬁ'Qc:f”Thenlaw;dc¢s-noticonsiden-thetmere.diSCGVery .
*__ijf-é'doCumen+;-df'+Hé mere discovery of g@riiu i
-=¢.facf,g+o:be;a-maffér;novifer veniens ad -
‘nétitam, as giving a right 1o a new Trisbis o
*atT”mqs$hbeya,matferlnbfloniygfha+-was:no*,-in. _
: pOﬁnT'of3fac+,“be¥orefkhanf+d fhe party; butse enio
::.iawhich;The;party;COuIQ'nof-by_reasonab!e e
"~ “inguiry, such as he ought foo ave made, have St
- put himself in possession of." o )

ffﬁxnash.y.¢RDChfahdERura¢gD{sirib+,Couh¢jt;5191?’-?,K-B;-334.s¢}u++¢h?1;J‘,_

"=a**ef:Cifingﬁ#h9~péssage:ﬂﬁbvé_fomiLQfdf@heiméfprd;,saidfa+'p;-3§32*7f'

ey "l:takeyfhe'reason]bf”if,fohbe.fhaf-an%h@ .
interests of :the S¥ate Fitigation shoukd ™. v s SRR
Vﬁicome;jo¢an;endJaf_some_Timezorthe'o?her; o
" and if you are.fto allow parties who hawe:: gk
. 'been. beaten .in'e case to come to the - . _

-Couk+iand-Say“”Now"{eTaus“hEVé_éhb?her!%f}tniyaftc o
;T;*ry;gwethave_fpund}sOmeﬁmore,eVidente;'. A
I you will never finish Titigation, and your: ~iin: o
,;wj}J,give.greafg;gOpev+p The'conconion o

T of evidence. "

'-. ',fHé éddéd é+i5; 3§5{f: f' ".7‘35:?*taﬁﬁ=:ﬂ




. ;6.arr:;
;f.,.....i am not ss+isf.ed that by reasonab!e
“diligence the plaintiff coutd not have' -
.-found ‘this evidence: before; and | am: nof
. satistied +hat when ‘he foind it he used:
-, woreasonable: difigence fo make it clear Thaf
" he wanted fo-upset @’ finding’ of the jury S
: '*thlch had been obfalned |n fhe ac?ion._-f  _r.,f
“What . then. ss the s;?uafnon here? W¢?hou+ rehearsrng The "'”:1'
Judgmenfs fo whtch e have nlready come, IT 15 suffucienT - af The rrsk
of over: ssmpilfy¥ng ?he case - +o say Thaf we have here a sntuatlon xn ]f'”37
.whlch the Plaintiff had a Reg|s+ered Tifle by pian +o !and known ‘as
-Green Val%ey esfafe da+ed fhe 14fh February, 1924 The thle was Lssuad
-orlglnally ;n The name of ona Reganaid Melhado.; I? also noTed fhaf

some’ areas on: fhe pian had been sold fo o+her persons before 1he +|?!e

- ssued. One: such area was a plece of land said To be 7 Acres 1 Rood saud 3f35"

1o be Tha properTY of one Garrlck Graham.._lf was marked off on ?he T ' df. 
diagram af*ached ?o fhe Regtsrered +;+Ie._ The Defendanf who ciacmed To ;_i
have bought !cnd +he .ifie te JH'“E_wa:'a..gtratiy ownud by Garrzck Graham.;i
was alieged by : The Pia:nf:ff who cialmed fhrough Melhado and Melhado s :ifﬁf:
transferee nn 1925 wllisam Carpen?er, 10 have ;nvaded land falilng s

w1+hin her reglsfered +;+Ie and ?o have erecfed ?hereon varlous bu:ldlngs f'

and Sh6d51- In ail he seems +o have been :n possessson of some 27 acres.m;i-'-l

Deducflng +he 7 acres porf:on, 1h|s mean? nn effec? fha? Defendan+ had
Taken® 3u5f under fwenfy acres of The Plaanflff's iand. Defendanf ctatmed
to have bought thls-!and_ln 1981 and bu;tf on i? Plajnflff commenced
ac**on 'n 1982'-~* R .. e ”..,.:_ :,. ... : B . o
A+ The +ria1 The Defendanf‘s a?femp? +o es+ablish TlTle f

failed buT he sough* to. es+abi|sh acquissflon of ?he remaining 20 acres fﬁr

by ShOWing adverse possesston snnce ?he fi?!e was issued In 1924.,;.P;:?"

%}falledwwn Thts also.j

if_:s faur_fo say Thaf fhe evidence of acfual

%possess:on from 1925 fo The dafe of acflcn was ex*remely meagre on bo?h

5Sides, buT Plainrnff had ?he advanfage of a reqisTered'f|Tle.- S
The new ev:dence whzch fhe Befendanfﬁsoughf To puf ln was

a cerf:fied copy: of a, deed dafed 11Th Aprni 1899 purpor?lng fo EEOW*a

4 ~-.

=4?&i+ransfer of some 39 Acres 1 Rood +o Garrick Graham from one Alexander G.;'

 “Heron and:Ftances:Daylsﬁhgron_his'wlfe. The fransfer was suppor+ed by a

b




7.

plan, but The plan showed a. dtfferen+ area,'v1z some 33 Acres, -2 Roods.
The connecflon, ef any,. beTween The vendors of Trls lanu and

Reginald Me!hado or. h:s predecessors was never esTabllsheo. The land
covered by This deed was descrlbed as par+ of “+he Gréen Valley plantation,
and an_ affldaViT by a surveyor puf in in supporT ‘of the Defendant's appli~
caT;on purpor+ed +o lsnk Thts land with the tand covered by the: Plaintiff's
regtsfered TlTIe and Tre area of 7 Acres ‘1 Rood admittediy belonglng to..
Garrtck Graham. - . | | ‘

- The DefendanT clalmed To have come by |nformaf|on leading 6.
the discovery of Thls deeo and pian in the !s:and Record Office when: he:
vlslfee The Governmen+ Land Va!uafion “Office on'¥he 1st June, 1987¢ (after:
The appeal had been heard and argued) and thére ‘inspected the: Cadastral:-
Plan for. ThIS area of Jama|ca. p

- ;p | The exnsfencc of these Cadastral maps” Ts wel b kndwn o alt
who prac?:sc Iaw and or surveytng in Jamaica. Though They do not of
themselives prove anyfhtng, +hey ares rep05|10rres of" :nformafion as-to
land lTies and surveyed piars and1he‘ﬁke, and are vaanbié-as shOWihg”i-
thCh propriefore are nelghbours ‘and indicate ‘roughty how their lands’ i
relate To each ofher.: A liTlganT anxious to establish a roct of title
or To Trace land dea!:nos in The area wou!d normal by and’ reasonably ask
To InspecT The Cadasfral mape and foliow up “any information’ gieaned from
Them. - |

In The circumsTances the evidence sought to be tendéred was -

ev;dence Thaf cou!d thh reasonab%e dil:gence “have ‘been ‘obtained for use

at The *rlal The flrsf of fhe condlflons 1237d down in:ladd v. Marshall
(supra) has been clear!y broken. The 1mpor+ance of “that’ condition

appears cleariy from cases - such as Shedden v, Patrick (supra) ‘Brown v ‘Dean

(supra) and Nash V. Rochford Rural Dis+r|c+ Counci! ‘(sdpra); and of Course

our own. Case of BusTamanTe indusTrlai Trade Union V. Shtpptng 555uctaf|on

of Jamalca, and also Lewns A Moretll (supra) “EoFafrecent iliustration

of +hxs prinC|p!e counsei for The Pia;nflff/Respondenf “(Mp; - Shelten):.

referred us To +he recen? Enal|sr Court of Appeat ueC15|on in Ali wv. Secretary

of Sfafe for The Home DenarTmenT (1984) 1 AlT E.R. 1009 at 10144




'.fffhe wlder lnferesfs Of.JUSTiCG mlghflreQU| e:?he Cof

'“:;case'wouid no+ |n my op:nlon fali wi hi

_ru!es deafing wafh f:nailfy 1n i!?sgaTlon.

,sough?'fo be Tendered fs far from shedd;ng any reai I;gh% on The

;_duspu+e :n fhis,case.. For one._hino The

Thls'was conceded by counsel for The appiicanf bu+ he argued f_fdf'dd”m

:'bff_as we have se? ouThabove “?ha 'despsTe Th:s There coulddbe cases ln WhICh ﬁsfgf”' '

: '-+o depar'i‘ from The &

Even af fhis were so, fnls

"such an excepfion._ﬁThe ev:denCe [

.ranf ofrfhe reglsferedzfl?ie i

)

S in 1924 wouid, sf +he Iand%in ?h:s conveyance:of 1899 fe;; w:?han ,1 have?f:ld“g-f--=7

"-T_3overrtdden ?he conveyance, fraud aparf and E

.hf;TlmpOSSlblw a+ Thxs sfage fo es+ab1|sh fraud.- Furfher, #n so far as fhe

_ woutd clear!y be now Fi:~ytﬁee*"'-*-'~

'sfussue fough+ depended on who was |n acTuaI possessuon, The deed of 1899

' -would add }uffle or nofhlng To Thaf ev;dence._;fi--”'

ln shor+ wheTher fhe second fesf be *ha? of Lord Loreburn

'}Eln Brown Vi Dean (supra) i e. ThaT The fur+her erdence should be fff;yﬂg i

'1_“conc¥u51ve“, or ThaT of Dennzng L J., IP Ladd v.-Marshaii (supra) +haf

B 3 'e+he evudenCe “would prcbably have an 1mporfan+ nnf!uence on The_resuff L

'f"under e;?her Tesf The purchaser s copy was never found is There

.f_aga:nsf an aliega?non of adverse posse55ton, and :n whtch=ff"

"posseSSion and user on bofh S|des was meagre :n ?he exfreme

k efof The case“ ?he eV|dence of fhe 1899 deed would nof tn my opanlon:qdallfy;tVf;f:*

"';eanyfhlng To show whefher The land Tc whlch 4T relafed had or. had noT beenf;;;fd_ed”vwi
' e.sold or Transferred e!sewhere7 ls There anyfh;ng To ccnnecT if up w|+h

.'j}cfhe Reg!sfered Tifle?'f*”5”

ThIs was & case wh:ch uifimafely pt??ed a regts+ered thle ;gffdwe

:evudenc"o

_The orlg:nal;fd"

'-_parfses on bofh sndes had gone To fhe grave +ak|ng fhe:r.ev:dence and

"j’As Lord Loreburn L C remarked |n Brown v. Dean {supra)

= kanowledge WlTh +hem, and The proprlefor of The reg;sfereo ?1Tle won._,dsf'fzdffr'°'




9 ° ! 5

"when a litigant hes obtained 2 judgment in
a Court of justice, whether it be @ county
court or one of the High Courts, he is by
law entitled not to be deprived of that
judgment without very solid grounds «ssese

"
In these circumstances then wg.refused the applicafionlfo

call further evidence. There will be costs on this issue to the PIainfiff/l

Respondent. . We further confirm and deliver.herewifh the judgments |

prepared for delivery:onifhe‘12+h_iune,_1987._ The Jngmen* of Harrison dJ ey

has been affirmed andifhe_respondenT is entitled fo her costs both here

and below; to be taxed or agreed.

HWrigh+‘J.A.

| agree.

Bingham J.A. (Ag.) ~

I agree. s el b - 3 sy T i . N RS



