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nd award made in his favcur'by Harrison, J. in his resolution
cf the plaintiff's claim for damages resulting Ifrom & motor
vehicle accident on January $, 1987. Tne first challenge is o
the finding that the pléintiff was contributorily responsible

for the accident to the extent of 3% and an award of damages

on that basis. Ground L cf the grounds of appeal issues that

ilenge as follcius:

"That there was no religble evidence on
which <he liearned trial judge could
nave held thatr the plaxntiff/
appellant wes liable zo thirty percent
{30%) of the damages cr any percentayge
at all,

The second aefendan;/ ~egpondent himself
had stated that he did not see the plain-
"'tﬁ/ab, 21llant until ne had reached
within half 1a1n of the Plﬂ_HLiﬁi/
appelliant on & straight road cen chains
long. Further that he did not see the

. L s.ZJ“l_
' plaintiff/appellant move suddenly to nis
right or at all.
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"End that where he collided v;*n rhe plain-
ciff/appellant showed onlv a o to §°
variation of the plaini 'fffaggella&t*s
pesition when he saw him initially and
when the alila“oq wook place on a road
acceptaa on both sides wo be bheutwsen
L8-20 feet wide.”
The answer to thal complaint must be sought in an examination
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20 motor
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York along the aforessid main road at

when he was nearing & shop on his left side of the road where
he haa intended to =top he reduced his speed to about 106 - 15

s
1

m.p.h., Approaching that point he said:

ACTCSS
aoing
to stop.”

I had nmy left hand
i ] Reason I
intend

Trat

Ol

emonstrated a slowing down signal.

The plaintiff bocane aware of the vresence of defendant
vehicle {a chevryolel van)] coming bpehind him when he heard the
horn once and chserved the van in the rear-view miyror of his
motor cycle, He saxnd it was comiag fasi, By the time L see
van Lt veach me and hit me off bike on same lefv hand side of
read.” The zoad, on the evidence cof {orporal Dean Johnson,

measured 19 fest wide, had been regently paved -~ loose gravel
being on the road, and was dry. Ahbead oi the plaintiff at ta
point of impact the roac was straight for three chsains and

Lehind him there was a straight stretch for seven

Accerdingly, the cefendant had a straight siretch of

of roadwav with no hileth in

Y traffi Fing vhe cpposite direction.

wiich the plai

-kl

was a parked Laxi

chaing before he was

which was ahead of the o
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Yet the defendant testified that he did not see the motor cycle
until he was half chain away from it.

laintiff was thrown some 15 feet through the air

b

The

w3

while the motor cycle came to rest on the left side of the roacd
44 feet from the point of impaci which Corporal Dean Johnson
said was pointed out to him by the defendant Davis, the driver
and lone occupant of the van at the time of the accident, within
z circle of broken glass which began four inches frcm the left

pread out

or about four feet. The

th

side of the asphalt anc

o
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plaintiff was not there at the time because he haa been taken
off o the Princess Margaret's Hospital in 2n unconscious state

andé it was his evidence that he did no:t regain cORSCLlOUSNESsS

31]

until the following Wedhesday,that is five aays later.

In considering the guestion of contributory negligence,
the evidence cof the two eyewitnesses feauures strongly because
they saw what the plaintiff was in no position to see.

Fitzroy Hugent was standing by the side of the road when
ne saw the van pass &t what must have been a frightening speed -
he put it at about %0 m.p.h. - travelling in the direction of

% e

Seaforth. So furious was the speed he said it caused "all paperx

Fy

on the road to blow up.® After a short while he saw the van

returning at a faster speed sco much 80 that for safety he jumped
on to the bank. The van hit the motor cycle throwing the plain-
f into the air, then the van swerved across the road where
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& Cortina motor car was parked
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evidence showed was angled at about 45% to the main road, threw
rhe car into the air severely damaging ic and then partially
uprooted a guinep tree with a girth of about 14 inches. Nugent

denied that the viaintiff was turning across the road at the

¥

point of the collision. HMeasurements Dy the police show that

the Cortina motor car was 66 feet from the point of impact

juy

indicated by Davis and in this regard it is important to note
that the defendant Davis agreed that the plaintiff was riding
ebout thres feet from the left edge of the wvoad. The Cortina

motor car was LiZ feet from the point of impact while the
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guinep tiee was

where the slip

nanner of the driving of

in which he ng the car was

viewing the van hit the licence plate of ithe

cihipped the mufflier before swerving out of ¢

road, had¢ obs e¢ the motor cycle siowi

W ¥

giving & slowing down signal bui b

with the right hand contrary o

and Corporal Dean Johnscn b

the use of the left hapnd. This witness.

o AT

LW

He had witnessed «ne

through the air and landing on nis
To counter

L the defendant

ability
- 35 m.p.h. and az he

latter suddenly turned right and hit hisg

collided with the Cox

on he was travelling five

the rcad while the plain

Contrary to the pla

Were 3ome Sim o

me moving in opposite direciions, Ty

((

to the
the motor
he admitted
10 chains

Lnere was no obs

R
X3

vision on

£ r}

Cen't

s ign
contending that his speed
at the time of the coli
MoDolt,
in

was made Cross

seven vehicles on the road at

p 4 14

shaken. ©On his

moter cyele and

cntrol across the

he

ng down and the

e said the signal

tastimony of

whe all mentione

che issue of

travelling at

the

er., then

the guinep tree.

from the left

TIom

two witnesges,; he

the

cratical lI’lDO tance

cxuecticon to his

1y, too, while

he conceded thatr

speed was 10 - 12

That concession

that at the time
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could be no accident involving his vehicle and che plaintiff

tecause, on his evidence, the left side of his vehicle would

5ft. to 53ft. 3ins., from the motor c¢vgle. The road is

i3

wide, the van 6fi, €ins. wide; s0 on his account there would

pe 3% feet of vroadway lefit To ithe s8ix Lo seven vehicles

wnich he said wexre present on the road st the time. Hence the
correciness of the trial Judge's decisions

"The Courit rejects the evidenge of the

Znd defendant that he was travelling

at 30-35 mpn when he saw Dld;uLlL;gﬁ

motor cycle and it then turned suddenliy

into nis van without giving any signal

to turn left or right.®
But the second defendant’'s damnation fox which there is no

ecemption issued from his own mouth when he sald he did not
znow the reason why he did not see the plaintiffi earxlier than
he did, viz. half chain away.
The crucial findings of faot on the guestion cf liabllity

are recorded ai pages 54 to 55 of the record thus:

L S L
mOvVes Lo As Tight
one nalfr, indica
should have alevd
defencant zg & prudent driver shoutd have
apaweciated a ch ' i '
manney 01 i
the pia
what _h Wi Young saw as ;
hand signal was probably a protruding
lefv arm to the right, The zant
tie Court finds, was travaedll

than 3¢ - 35 m.p.h., did noct Eeaucﬂ his
Spee‘ & ﬂe acm¢ta, failad i
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propabkly mis
did not give

bt 7
1 to traff
I i nis
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nd5 that tne piai&—
v the collision,
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¥nere the findings of fact are consistent with the evidence nut
the deduciions are noL, then this court 13 in as good a position
as tne trial judge co make deductions from the facts found,

What the plaintiff said in cross-examination a8 to his manouevie
at the time of the collision was, "When I heard van blow horn I
held my position.” So that on a consideraztion of the evidence

most favourabisz to the defendancs there would be 15 feetr of road-

(]

way available for frse passage to the van. The guestion that
demands an answer is why Was the van Zeing driven so close to the
plaintiff with so much roadway Lo spare? But iLhere is none.

The driver might even have continued without reducing his speed
and yet avoid the plaintiff by several feet. Indeed. it is not
woo farfevched to conclude that bad ths plaintiff not made the
siight change in his direction, thet s %Y wo 12¥%, toc the point
when he "held his position® the defendant Davis might have run

haim over since he saw him so late. For this viaw I f£ind suppor:

in the evidence of Fiizroy Hugent who testified that at the itime

of the ceollision noth the plaintiff and the van were travelling
about three feec from the left edge of the road., The late and
sudden swing of the van is yvesponsible for what happened arfter
the collision with the mouor cyele. I can find no basis fox
atiributing contriputory negligence to the plaintiff but even

if ¥ am wrong I would meintain that any degree of such r

(D

negli-~

be

C

gence was 50 negligible an element in whs causation as t

de minimis.

N
T

o the injury" (See per

'

be ”neg11 gence materially contributin

Ly

Lord Porter xn Caswell v. Powell Duffrvn Associated Collievries

Ltd. [1940: A.C. 152 at 186}, In my view the dominant or
effective cause of the collision is uthe negligence of the
defendant Davis. There is merit in this ground of appeal. The

defendants will bear fvll responsibility for the accident.
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: _ne ieayned trial judsge erred in

e the evidence oif ihe Doctor

i ﬁﬁuf010g¢bal defrgits of
f/dgynildﬁL and in

d that those Geflicits were not

5 iy the head injuries the

intiff/appellant had sustained.’

atment Of this ground is betiter facilitated
injuries pleaded which are as follows:

PERPICULARS OF INJURIESD

Snock and conCcussicon.

Compainuted compound fracgure oi the
right femur.

Fracture of the right coilar bone
witch deformityv,

ipls D¢u159u of the :
limb and the left upper 1
beloid scars on ieft should

Hultiple fractures of the 2195;
rignt t and right claviclie,

Extensive sur &l emphyosmns
involving richt gide of chest Wall
and the neck,

Right haemopnuenoithorax,

DG‘J’-‘lC;:u.lC,"’l“ cf infected AEH0TOMA o

Plaintiff’s condition szcondary €O
insury is serious.

Twanty five percent (Z%%) perpanent
parvial disabilicy of the raght
tower limb,

Up to the Sth day of June 15839

thare was & continuing sinus at
f“actLLe site from which small bits
Of bones came from time tc Lime.

Development of chronic csieconylitis.

efective memory with shoxrt term
menory most affected.

4'@

i

intellectual deficit due to brain
damage.

-

b



Pl EBrxobebility of the followring develop-
WeRTS s

Jons
)
o
fu
iy
L)
D
h
i
©
[}
4]
Q
=i
]
J=d
e
{
<
o

0

The evidence claimed to have been wrongly reiected was
given by Dr. John Hall, one of the four doctors who examined
and/or treated the plaintiff. The gravamen of the complaint

in this ground is that an injustice has been done te the

Dr, Hall's examination -

e . .
L2y Background evidence availakle to
D, Hall

{d} &ny other evidence tanding to
suppert Dr. Hall's cooclusion.

Cne is immediately confronted vith the fzeh that Dr. Hall was
seeing the plaintiff for the first time more than two years

Payticulars of

!
h
r+
W
I
r-F
=
¢
ok

b
{2
(%)
®
v
p
|. -
r’l
O
o
1]
o
l'“‘
{7
@
Al
O
Fh
o
e
lH
k

adduced from tine Princess Margaret Hospical to which the plain-
Tiff was admitited immediately after the acgident with respec:
thnereto. Dr. Ronald Lampart, from that hospitai, testified

that he first treated the plaintiif in September 1957 and that

Ze made nc reference to the plaintiff’s earxlier
condition. What he found was a healed fracture with dead bone
in the depth of the wound., Prior to thet the plaintifif had
been treated by Dr. Zmerald Ali and Dr. Frasey at the Kingston
Public Hospital.

When Dr
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plaintiff he had tihe benefit

of certificates from Dr, Lampart and Dr. Fraser nelther of whom
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whether the plaintiff had suffered Ifrom CONCUSSL00.

icate

wn

world congtitute the background evidence

should give some relevance to Dr. Hailis evidence. Buv

neither

Lempaxi nor Dr. Fraser could cer cLify concussion

]

becaunse neither of them nad seen the pla intiff on his admisgsion

o hospital on the day of tne accident uLox Guring the

riod

a3
0

ren he said he 7as uvnconscious. Accordingly,. neither certi-

tesis acne

£ anv velevance in that regard. Indeed, whereasg

by him he stated that the repoyis ne had from

sctors are orthopaedic cbservations. Wetwithstanding

ntended thae che trial judoe ought not Lo have rejected

H

“Heurologlical ebnormalities

5 5 Lla
given o hlh by me

(L3 Poor performance in the serials
sgvens test -~ "°“i¢1 subitraction of
7 from 100, in conjunciion LG nis
inakilicy to recite the & Limes
vable ang to write a gimple sentence -
Gictation.
mnege deficits uneguivocally gave me a
conclusoion.

Fron tﬂe Qrev&ahc ChBarv recited -
my conclusion is -~ discal and
disyrepnia i.e., the Lndﬁi to handie
nathematical symbols ana en aymbols
of ianguage ~ ail ipoica £ left
cereipral hemisphere dama a2 right
handed Man.

Further cbservations:

Constitntional apraxia - an inabllity ©
reproduce complex geometrical drawings
5L

of figures as oppgsed Lo simple ones.

de also demonstrated pocr &&ovuhb com-
?'\

prenensicn i.e. an Lndm Llity o philoso-

phicall} Gissect and put into ﬁls own

words simple well inown prover Lo€a-

pecple whe live in gla¢° nUM:ea saqulﬂ

nov throw stones —~ thi=z ig ancther

indicaror of intellectual defleit due

o brazin damage.

Wy ob,e“vﬁtloqa and conglusicnsg are

pased on my neurological tesits gone by
s

me -~ the medical repcit



“referying doctors are orthopaedic cbseyr-—
Vations.

My conclusion based in meurological -
the referring doctors contyibuted nothing
tO 1T,

Conclusion ~ plaintiff suffering from the
e+LQCL of damage to the brazin in Daatlﬁu“
iax the left hemisphers =~ foliowing road

LAdeac cn 19.1.87 onsesueiv on whichn
ne anaware of his surroundings for some
& - 5 c“ia_g-.:;.,

lHemory defect -~ ovdinary conversation -
aifficulty to go shopping and difficuity
in business matters generally.

These intellect malfunction — serials
cest 2ic. will affect him adversely.

Projecued adverse - anticipates develop-
ment ©f anti-goglial behavicur -
rricapilily - avgressiveness, inabilivy
Lo welzte harmoniously with Ffamily and
CoOmMMUIiLY - and @Ay progress wo be beli~

= .

gerence and criminal behavicur. In

LLLon - may develop post traumabic

Sy - as a congeguence of this type
lnjury. ZEZpilepsy — a neurclo-
izorder ~ defect of :rdnsnjgsion
roTlecal Lo cells ~ resulting in
mandi toxc abnermality in movement,
behaviour znd sensatciocn.

-

0

‘e ning condition -
Lo &eatz aq;lag an attacx -

injury sometimes leads to Parkinson’s
disease -~ degenerative disease of brai
in which the centrez for maintaining
stapnility of limbs lose conitrel and
petient cbserved to be shaking -
trembling,

No pain ~ Socially Pe
unazie ©o handle crook
nig own clothing and

Presence of memory deficic means the
probability of further decav - lack of
memory - feature ¢f Alzheimers.

dent - conclu
undexlving in
femur -~ chronic
TO patient - pe

wiich other orgzns r
brain - amyloid
brain turns inteo




wile

"Iniection in leg can go o brain - oAy
connected by arteries and veins -~ Tircu~
lating blood and so infection <an be
transferred 1o brain.

Anti-socizl behaviocur is what iz called

crqngec. rersonallitc

k<;

Deformed right claviclie ~ meang Lracture
of ¢oilaxr boune - that had mosc properly
united - not properly healed,

I thought patient had good attention
span.”

Regarding the crogs-ezamination of this witness, it is sufficient

to record the following:

Pl :

I have nci seen the plaintiff since
1%8%., I could not say what is his

present condition., I did not Know

the plzaintiff before July 19%89. I

4o not Enow how intelligent the

plaintiff was -~ no informaticn what-
soever, i a¢ not know how good ae

B

was in maiths - I enguired asout his
school background. Unlikely that
before plaintiffi could not recite
hiis ¢ times table - any cpild § o U
could do so. I could not say what
was the state ¢f his memory beifocore

I examined him,”

There was, undoustedly, abundant justificaticon for rejesting
this evidence ag lacking relevance the moresc having regard
t0o the evidence of the plaintiff's brother John Beckford whe

evidence. However,
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with regard teo this aspect of tne plaintiif’s claim he can

be said to have delivered a coup de grace, Eis evidence

“He is a graduate oI CAST and teaches
general electricicy. The plaintzff
wag in an accident. He has not
observed any difference betwsen nNow
and time of zcecident only thai he
was IZractured.®

Hothing fuvrther need be said on this ground of appeal other

+han that ig fails,

“That ithe learned triali judge srred in
the award he mnade for Losz of earnings
and Peture Loss of Earninges in that he
used an incorreact mu¢51pl cané in the
cage of Loss of earnings angd an incor-
rect multiplicand and multipiier in
the zzase ¢f Future Loss of earnings,“
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Alithough the ground of appeal is so framed the contention
resolved itself inte being an objection to a deduction by cne
third for tax purposes since the award in the plaintiff’s hand
is liable to withholding tax on the interest. HMr! ¢ivans con-

ceded the Jusiice of the complaint. Acccrdingly the award of

$i28,320 for future loss of earnings wasz adjusted to read

$208,000.
ground 4 complains that the trial judge erred in awarding

costs to the Jdefendants/respondents andg whait L3 remarkable

able to undersvand iit, Phe confusion stens from the fact that

the defence had counier~claimed fox ithe amount of 312,500 being

i

costs 0f repair to the vehicle., In evidencs the defendant Davi

ztated the damage to his vehicle to be as follows:

"Left front fender bent, windscrs=en smashed,
1 headlamp (left}! bhroken, indigator lamp
on rigot side broken, gi"?l smashed,
chassis siightliy bent.”

He paid $2,000 fox work to the fender at one garage but he had
o take the vehilcle to another because the work had not been

gone satisfactorily. He alsc had the chassis straightened.

The trial judge disposzsed of the counter-glaim in this manner;

"rne 2nd defendant's vehicla suatained
damage to the left front fender wind~
screen, left headlamp, vight indicator
lamp griil and chassis, Hiz counter-
clazm for §£,00¢ was not suppocrted by
any evidence.”

Zn the assessment <Ff danages he recorded thiss

"Cn counter-claaim -~ Judgment for dsien-
dani with costs to be ayreed or taxed.”

Lt is clear that he had aismissed the counter-clain
and accordingly there was no bagis on whi bh he coulid award
costs to the defendant on his failed counter—ciaim., Toe
award of costs obviously goes to the plaintiff who is the
defendant on the counter-ciaim, Thig ground of appeal

accordingly succeeds. The appsal is allowed and the judgment

+he court below is =Bet agside,
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will be Judgment for the plaintif

&t 3% Ifrom 9.1.87
the Judgment
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injuries sug
time vet.
whe examined him within the p
saig

abscess. Furthe:z;

he

& Loss of Amenities 52606 ,000
3% from 5.5.87
dgment
Earnings $206,000
gzlfgéégi
cosis of appeal and costs in

taxed.

he appeal buc I nmust c

g that I find most distressing. It
of the crial, meore than four yvears afte:
laintiif was s1ill suffering from the
hat hie pain znd suffering would continue
fell 111 during the trisl and Dr. A1L
recincts of the court fescified
was swollen, red and shiny and had an
chat suci: flare-ups known as osteo—

it meet, indeed, be a most unfortu-~
in no provision being made fox
claim was made, The result is tchatb

case cannot be re~opened, is
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DOWNER J &

At the trial of this matter in the Supreme Court,
Harrison J gave judgment in favour of the appellant by
finding the respondent 70% respcnsible for liability and
awarding <amages cn that basis. The issue which gave rise to
this award was a collision between a Chevrolet motor car
driven by the second respondent, Maurice Davis and a motor
cycle on which the appellant, Horman Beckferé was the rider,

The appellant’s contention before this Court
was that on the facts of the case, the correct award ought
to have been that the respondents should bear full liability
for the accident., The basis c¢f the appeal cn this issue is
stated in ground 1 of the Notice cf appeazl and it reads as

fcllows:

1} That there was nc reliable

evidence cn which the Learned

Trial Judge could have held

that the Plaintiff/Appellant

was liable tc thirty percent

{30%) of the damages or any

percentage at all.”
Por this to be a valid ¢round, the appellant must show that
the judge's finding on contributory aegligence,was unreascnable
having regard to the evidence,

One critical passage in the judgment reads as

follows:

# The Court finds thet the
plaintiff having moved to his
right slowed his speed by one
half, indicated, although not
clearly, should have alerted
the defencdant and defendant as
a prudent driver should have
appreciated a change in the
plaintiffis manner <f driving
at its lowest cr that the
plaintiff was turning tc the
right; what the witness Young
saw as a right hand signal
was probably a protruding left
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arm tc the right. The cdefendant,
the Court £inds, was travelling
faster than 30 - 3% m.p.h., did
not reduce his speed, as he admits,
failed to notice the plaintiff, at
any time on that straight until he
was % chain froum the plaintiff,
failed to notice plaintiff's hand
signal - albeit not a clear cae,
and was therefore not keeping a
proper lockout. The defendant's
excessive speed contributed to
his inability to control his
vehicle after the collisicn and
in addition ne was cvertaking
when it was unsafe toc do so.

The plaintiff himself
probably misjudgec the speed of
the van, did nct give a clear
signal to traffic behind him that
he was turning tc his right and

thereby contributed tc the cause
oE the accident.

This Court therefore finds.
that the plaintiff is 30% to blame
for the collision.” PRt

The only issue on which the appellant was found to be at fault
was covered by the phrase "indicated although not clearly.® Yet
when the learnec judge ccntinued, he found that the seccnd
respondent as a prudent driver and at its lowest, shculd have
seen that the appellant was turning tc his right. Earlier
the learned judge found that the appellant "moved to his right,®
which cught tc have been the correct finding having regarG to
the nature of the damage tc the moter cycle. Further findings
in this crucial paragreph supports the appellant's case, as
the finding was that the second respondent failed tc notice
the hand signal and was therefore not keeping a proper lockout.
Then again the learned judge failed to make &
finding from uncontested facts which emerged undexr cross-
examination. The appellant said that he gave a hand signal
that he was abcut to stoprand that he alsc used his left
indicator to show the direction in which he intended to stop.
This is consistent with his earlier evidence that he intenced
to stop at a bar on the left hand side of the road. As will
be seen, the second respondent's evidence Wai;that he did nct

see a signal.
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Even more fundamental was the finding that the hand
signal was not clear. The appropriate finding in that regard
required an evaluaticn of the ovidence on that aspect ¢f the
matter. The first occasiocn when this evidence was given was
uncer creoss—examinaticn of the appellant. It ran thus:

" I indicated I goling to stop
and with my left indicator and
hand {indicate) lefit arm cut-
stretched and moving up and
down. I gave indicaticn about
% chain from wherc I intended
to stop — at same time locked
intc rear view mirrcr.®

At a later stage in the cross—-examination, the fcllowing
answer emeryed from the appellant:

* True just befcre coliision
I had my left hand across my
""" - chest pouint to right.

Reason I doing that was
that ¥ showing that I intended
to stcop. i(Court notes plaintiff
demonstrates with lefi hand
yesterday -~ moving up and down. |~

Then the evidence cf Fitzroy Hugent under cross—eXxaminaticn
bears cut the appellant®s case cn this aspect ¢f the matter.

it reads thus:

# Plaintiff giving his left
hand signal this way - on the shcp
side., (Left palm outstretched
moving up and down -~ indicating
siowing down.)

I then abcut 1% chain from the
plaintiff when he started waving
with his left hand - van then
behind bike - a ccuple of yards
away — about 10 vards.”

Tne third eyewitness, Leabert Young confirms that
the appellant gave a signal by his right hand tc slouw cown.
In marked contrast to this preponderance of evidence, the
second respondent’s response was:

# Hot see any left haad
indication by plaintiff that he
intenced ¢ step.

I nct see plaintiff give

any indicaticn that morning
gither to turn right cor left.”
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The learned judge rejected the second respondent’s
evidence and a very impcriant finding was that the point of
impact was on the straight road. Here is how he made this

important findings
" The Court rejects the evidence
of the 2Znd defendant tiat he
travelling at 30 - 35 m.p.h. when
he saw plaintiff’s mctor cycle and
it then turned suddenly intc his
van withouvt giving any
signal tc turn left or xlcnt. The
defendant admits that he flrst saw
plaintiff’s motcer cycle when he
was % chain from it, that the
accident occurred onoa straight
secticon ¢f the rcad 16 chalns lcng
3 chains visibility towards
Morant Bay and 7 chains towards
Seaforth. The defendant admitted
alsc that befcre the accident
the plaintiff was riding abcut
3 feet from the Jleft edge of
asphalt an< that at the time of
the cclliisicn he the plaintiff was
abocut 3 feet 9 inches or 4 feet.”

Alsc the damage to the motox cycle bears out the evidence of
the appellant that the motor car collided with the motor cycle
from the rear. Here is the evidence under cross-—examination
from Corporal Dean Johanson who visited the scene in the
presence of the second respondent. The officer alsoc examined
the vehicles. #As regards the mctcr cycle, he found:

Damage to bike - right side
cf bike - frame bent. ;ndlcgtors
right - front and back broken
and headlamp brcken.

Rear brake light broken.”

Against this background Mr. Campbell’s submissicn
that the respondent was wheily te blame for the collision was
well founded. Moreover, on the second respondent’s own
account, the appellant was riding three fset from the left
edge of the asphalt and at the time cf the ccllisicn, was at
the most four fest from the edge. The inference therefore
was that the second respondent had fifteen feet of roaaway
to overtake the appellant and if he had not been guilty of
negligent driving, as averred and proved, there would have

been no accident.
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in the light of all this, since the respondents
cught tc bear full liability for the ccllisicn, I would allow
the appeal on this issue and set aside the crder made below.

I would agree with the damages as detcrmined by Wright J.a.



HOLFE,; J.d.:(Dissenting)

T appe sericusly injured as a sult of a
collision betwesen a motor cycle licenced 4534A ridden by him
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motor car and aventually ended up colliding with a guinep itree.

He contended that immeciately prior Lo the accident his vehicle
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speed oI 30 ~ 35 m.p.li. A witness foxr the

piaintiff testified that the respondent's veahicle was being

as a fact that at the time of the collision the regpondenit’s
vehicle was travelling at z speed in excess of 33 - 35 Me.p.lic
Four grounds ci appeal were argusd before us,

Ground 1

"Thai = no reliable avidance on
wihich the learned trial judge could
have held that the plaintifif/zppellant
wag izable to thirty percent (30%) of
the damages oy any percentace at all,®
Eimply put,; this ground contznds that the learned trial Judge

erred in finding the appeilant 30% to be blamed for the
in adaressing the guestion of liability, the learned
trial Jjudge found as follows:

T s £ from ithne real
e, the damage to the motorx
: ”

eVIdaen
cycie;, i.e. the front fork, wheel
and spekes pent and twisted, as

[l

ziso the back wheel and fende:r as
wall »he handle bent. that the
robably was turning Lo

This finding clearly indicaced that on a balance of
probabilities the tribunal of fact has accepted that the appel~
lant was turning right at the time of the collision. This

finding is

E.}

in wy view unimpeachable. Why? Recause it is
supported by the evidence, The appellant testified that he put
nis left hand across his chest pointiang to the right. He, how-

ever, contendas that he had intended to stop at 2 shop on his

3 )

left. What, then. one may legitimately enguire, was the
purpose of that signzl? The learned ¢rizl ‘judge was entitled
to infer from that signal that the appellant was, indeed,
intending to turn right and coupled with the physical damage
©o the motor cycle, as he guite properly pointed out, he was

Justified in finding that the appellant was turning right at the



time of the collision. Further support for the judee's finding
can pe found in the evidenmce of the respondent whe tescified
that just as he was about to pass, the appellant suddenly turned

ient's

s’\;

to the right and ccllided in the left fender of the respond
vehicle, How then, in the face of +this evidence, can it be
rationally argued that there was no basis for the judge’s appor-
cionment of liabililty.

Furthermore, the judge found Zhat the appellant turned
right at a time when it was unsafe so to do. Mr. Campbell for
the appellant 41& not attempr in any way o challenge these
findings. His argumenits were posited on the
negligence of the appellant was minimal and that the maxin
“de minimis non lex curat® ought te have been praved in

his sid,

“The driver of a motor vehicle consiructed
o be steered on the right or off =i
shall before commencing to turn to or
change direction towards the right extend
= $1ghm arm and hand horiz ﬁ?;lly
strairghc out f£rom the right or «ff side
the vehicle with the palnm hu:ned to the
ONnT 30 &5 tO be v151y¢m g drivers of
11 wvehicles concerned.
Motor vehicle is defined in section 2{1) of the Act as
“any mechanically propelled vehicle intended or adepced for
use on roads.” The section, therefore, appliss to the driver

of a motor cycle. Having given the reguived signal he must

travelling behind him to pass him on the left. In any event,
the mere giving of a signzl does not entiile a motorist to

change direction on the road, withouit more. He must satisfy
aimself that his signel has been received before he ventures

Lo turn., As the learned trial judge so aptly puts it, he

[t

st turn only when it is safe s to do. The burden in this

regard is on the motorist who 1s turning. He must satisfy



the court that he turned at a time when 1t was safe so
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cannot exonerate the appellant. Had they con-
in a parallel lime $§ - 1IZ inches apart even

cad there would have keen no accident, if

e¢lli-estaklished principle that parailel lines
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@ctive cause of the accicdent was that the
nged coursg, by turning rignt wien it was not

adl a respondent's notice been filed I would

nave Zound that the appellant’s manner of ziding the motor

cyvcle was the sub

stantzal czuse of tne accident, having failed

o give the propexr signal of his intention to turn right and

having turned right at a time when it was unsafe so to do, and

adjust the apportionment of liability zccordingly. For my part,

The complaint

I fimé this groun

4 of appeal void of merit. It, therefore,

“..-the learned trial judge erred in

Dr. John H

rejecting the evidence of the Doctor
a8 to the neurolcgical defigits of

the p¢d1nt1ff/appel*aﬁu and in finding
that those deficits were i
Iry the head anu?ies the plaintiff/
appellant had sustainsd.”

all FRCZ2 {EBdin} FACE, & renowned neurologist

examined the appellant on the l4th July. 198%, some two and one

half years eafter

the accident. At the vime of the examination
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Dr. Hall had the benefic of seeing two medical reports issued by
Br. Lampart of Morant Bay and Dr. Fraser of XKingston Public
Hospital, Both gertificates were dated June 1%, 1%8%. The
contents of those certificates have noit been disclosed. In any
\C.“\rez’:ctt_r Dr. Lampart first examined the appellant in September,
1987, some eight months after the accident and his evidence
makes no mention whatsoever of any inliury other than that to

ithe appellant's leg. ¥, Hall testified to performing ceriain
neurological tesis on the appellant as a result of which he

that th

Ql
o

&

cenclude appellanc had sustained brain damage. With
the utmost of desievence to this very well gualified neurclogist
his evidence disclozes no rational basis for this conclusion.,
In the end his evidence amounited to ne mere than a treatise in
tne subject area of neurology. Interestingly, the brother of
the appellant, John Reckford, a teachexr, testified that Sinée
the accident and up to the time of trial he observed no change
in the personality of the appelliant. The learned trial judge,
having assessed the evidence, concluded that the appeilant had
not satisfied him that he had sustained brain Gamage

“he appellant contests this finding on the basis that
in the absence of any evidence te the conirary the learned
trial judge was bound to accept the evidence ci Dr. Hall.
This argument is fallacious., It is a well established princi-
rle of law that an expert witness is like any other witness
and while the tribunal of fact in assessing his evidence must
have regard to his expertise, vet the tribunal of fact is not
bound to act npon the evidence of an expert if it is of the
view that the evidence is unreliable,

In my view, the leaxned trial judge’s rejection of
Dr. Hall's evidence was inevitable, The evidence lacked the
type of particularity which would lead a tribunal to conclude
on a balance of probabilities that it was reliable.

Worthy of note is the fact that the appellant, apart
from mentioning that he lost consciousness after the collision,

gave no evidence to support any conclusion that he was having
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any newrological problems, This ground of appeal, therefore,

ails.,

b

Ground 3:

"That the learned tr:al judge erred in
the award he made for Loss of earnings
and Future Loss of Earnings in that he
used an ingorrect multiplicant({sic) in
the case of Loss of sarnings and an
inccxrect multiplicant and mulifiplierx
in the case of Future Loss of earnings

The respondent conceded that the learned trial Jjudge
used the wrong mulviplicand in assessing the loss of future
arnings and ought ¢ have used the amount of four hundred

dollars per waek, With a multiplicand of ten this woula
amcunt to $208,000. Conseguently, the awazd of $138,320 fox
loss of future esarnings is set aside and the awmount of
5208,000 substituted.
Ground 4:
“that the learned trial judyg ryed in
awarding CObLo to the dezequan s/
respondents.”
Mr. Campbell urgsed that the respondents had failed to

adcuce any evidence as to the damages sustained in respect

of the claim on the counter-claim., This, however, 518 not an

accurate recollecticn of the evidence. The secend respondent
testified that the vehicle was repaired at Hr. Howell's garage
at a cost of 52,306,

The learned trial judge in dealing with the counter-claim
is recorded as saying, ““His counterclaim for $2,180 was not
supperied by any evidence.,® He is furiher recorded as savings

"On counterclaim ~ Judgment for
Defandant with costs to be
agread or taxed.”
It is abundantly clear to me that there are erxrors in what has
been recorded.
In the f£irst place the respondent's counter-claim was
for the amcunt cf $12,500. Secondly, the judge could not have

properly found that there was no evidence to suppert the counter-

"

clain, As already pointed out, the respcndent categorically

testified that the vehicle cost $2,000 to repair. A4ny such
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finding would be an error in law. It is clear TO my miné thag

what tne learned trial judge intended to say was that there was

o

no documentary evidenca o support the respondent’s counter-claim.

oL the respondent,

s
®
<t
o
(F
g
03]
pd
0]
in
41}
fmy
1)
v
0
]
[t¥]
8]
i
®
{2
it
b
i
<
-
L]
e
<t
O
{3
D
1
<
1.4‘.
N
)
]
)
[t

unsupported as it is. Conseguently, he entersd judgment for the

mount which

o

Gefendants/respondents on the counter-claim for thsa
was proved. The endorsement "On the countér—-ciaim Judgment
icr the Defendant with costs to be agreed or taxed® must be sc
interpreted. This I respectiully hold is the ounly rational
interpretation. Of course, the defendantcs would receive only
30% of the amount proved tiiey having been adjudged 7% to be
blamed for the accident. The awarded Costs would be on the amcunt
Of 30G% of 32,000,

To contend that the reference to defendant in respect

. . 1’

of the counter-claim is & reterence to the plaintiff is, in ny !

view, untenable., The parties in an action and counrer-claim

fespect of the counterclaim in the same way that thev are f
referred to in respect of ths clainm, ;J

I am satisfied that the learned trizil judge intended
to make an award te the def fendants/respondents on “he counter- /

claim and 4id in fact de

t
U
<

Fiere was evidence on which he

ceuld properlv have done

in
G
o

The defendants/respondents are,
therefore, entitled to their COSts in respect of the award.
The ground of appeai, therefore, fails.
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I would, exr
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©; crder that the appeal be allowed /s

i

Lo increase the loss o future Q&rnings to ithe amount of $208,0090,

On the guestion of liabili ity, would affirm the

-

apportionment by the court helow and dismiss the appeal in that regard.
There will therefore be judgment for the plaintiff ag follows:

~

with inuverest at 3
3/5/87 to 15/5/91 and eco

ot agreed.



Cn the counter-claim:
Judgment for the defendant for
(30% of $52,000) = $600.00
with costs to be taxed if not

agreat on the Resident Magistrate's

Court scale,




