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IW THE SUPHEME COURT OF JULICATURE OF JAMAICA

I BEQUITY

SUIT NGO, B29C of 1991

['*f!

BETWEEN VICTCR BDELEK PLATINTIFY

AND TEE JAMALCH RUCORD LIMITED DEFRNDANT
Mrs., Pamels Benka-Coker and Terrence Balentyne for 2laintiff
Miss Hilary Phillips and lrs. Uenize Kitson for Defendants

HEARD: HOVESBER 11, 12, 28, 19291 LPRIL 24, 1992,

I CHAMBLRO

CORAM WOLFE J.

This is a summons for mandatory Interlocutayy Injunction.

HISTORY

The Plaintiff commenced proceedings against the Defendant .
in Suit ¢.4., ®B004 of 15%1. whe vlaintiff obtained a Judgment against
the pefendant in the sum of Three Hundred and &ixty Two Thousand Three
Hundred and Winety Dollars and Thirty One Cents ($362,3%0.31) with
intcrest thoreon at the rate of 6% per annum from the 7th day of
Feoruary 1391 wuntil payment. %Yhe judument remained unsatisfied and
the Plaintird applied for and ouuwtained the issue of =z Writ of Seisure

and Sale to racovar the amount <

ander the judgment.

On the 2Znd day of ¥ebruary 199%: the Bailiif of the Resident
Magistratae's Court for the parisi 2f Bingston, acting pursuant to the
Writ of Seizure and Sale, marked goods and chattels belonging to the
Defendent. The Plaintiff and Uafendant entoroed into liscussions to
avoid the marked goods,being removed from the Defendant’s premises,
Following the discussions the Plaintiff and Defendant untered into an
agreement dzted the 22nd day oif February 1%9%91. The porticns of the said

Agreement,relevant to the resclution of the issue which arises on this



summons, ~rs sct out hereunder:

"{a) That the Defendant will forthwith commence

to take steps to remove from the list of

securities used by the Defendant to finance

its loans and other financial arrangements

the real property listed in the Schedule

hereto which are owned by the Plaintifi's

daughter ROSANNA RICKETTS, the Plaintiff's

son DUDLEY BEEK, and the Plaintiff's son-

in-law, MARK RICKETTS. That both parties

hereto agree and acknowledge that there is

no dispute between them as to the fact that

the said properties are owned by the relatives
» of the Plaintiff listed aforesaid in tne manner
o stated in the Schedule.

i {b) That the Defendant will ensure by whatever

\ , steps and by obtaining the signatures of any
of its Directors and/or Shareholders and/or
Managers that the securities hersinbefore
referred to and listed in the Schedule hereto
are entirely and completely freed from any
incumbrances, mortgages, and/or other liens
which are in any way related to the Defendant
Company or its bhusinass.

{c) That the Defendant herein assumes tha full and
unrgserved responsibility of obtaining the
consent and compliance of the bankers, financiers
or other persons or companies who have any
interest in the mortgages, liens, charges or
other incumbrances on the properties listed in
the Schedule hereto in order to effect the relesase
of the said mortgages, charges, liens and/or
incumbrances which now and as at the date herein
exist in respect of the debts and obligations
of the Defendant and for which the properties in
the Schedule hereto were used as security.

: {d) That the Defendant will provide as necessary in
N order to meet its obligations under this agreement
herein such replacement securities, guarantees,

v and/or other real estate and/or chattels which the
holders of the mortgages, heirs, charges and/ox
incumbrances will require in order to release their
interests against the properties listed in the
Schedule heretc.

o=
©
Al

That the obligations of the Defendant under this
clause will not attract as a consideraticn any
cost or payment by either the Plaintiff or the
owners listed in the Schedule.

(f) That the Defendant herein agrees to accomplish and
execute in full its obligations under paragraph la
herein 180 days ¢f the date hereof.”

The Defendant performed all its obligations under the
Agreement save and except those obligations containad in paragraph
l{a) to (f). The failure to so perform resulted in the Flaintiff
commencing action,by writ of summons E296/91, seeking the following

reliefsg.
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{(2) A declaration that the written agreement entered

\ (k)
C
C
)

(c)
C

{a)

{e)

(£)

The:

into between the Plaintiff and the Defendant and

dated the 22nd day of February 1991 is valid and
enforceable,

Specific performance of the said agreamant in so

for (sic)as the terms of the said agreement relate

to, touch and concern tha Defendant's legal obligation
to secure the release from any incumibrances, mortgages,
charges or liens premises regygistered at Volume 1041
Folio 6381 cf the Reyister Book of Titlee in the name

of Mark kicketts and known as 46 Forsythe Drive,
Kingston 6 in the mnarish of St. Andrew, and premises
registered at Volume 1122 Folio 838 of the Register
Book of Titles in the names of Rosanna kKicketts and
Dudley Beek and situated at Papine Estate and Goldsmith
Villa in the parish «f Saint Andraw.

An injunction that the Defendant do forthwith secure
the release of the sz2id properties referred to in
paragraph (b) of the within endorsement, from any
encumbrances, mortgages, charges »r liens in particulars
{sic) from the mortgages in favour of the Eagle Merchant
Bank of Jamaica Limited.

Further or alternatively damages for breach of contract.
Further or other reliecf.

Cogts,

summons before me dated the 23rd day of Jeptember 1991

seeks the following relief:

"an order that the Defendant do forthwith secure
the release from all existing mortgajes,

(,> incumbrances, charges or iiens in favour of the
AN Eagle Merchant Bank ¢i Jamaica Limited jpremises
L registered at Volume 1041 Folio $91 of thu

Kegister Book of Titles in the name of Hark
Ricketts and premises registered at Volume 1322
Folio B38 of the Register Bouk of Titles in the
names cf Rosanna dickastts and Dudley Beek or
alternatively an ordexr that the Defendant 4o
gecure the release of premises registersd at
¥olume 1041 Folio €91 and premises registered
at Volume 838 of the #egister Book of Titles
from all mortgages, incumbrances, charges Or
liens in favour of the Eagle Merchant Bank of
Jamaica Limited within 7 days of the date ©f
Order herein.”
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flaving outlined the History of the matter the contending

positions may be sumuarised as follows.

The Plaintiff contends that the Defendant is in breach of
its undertaking as set out in puragraph 1{a) to (f} «f the agreement
dated the 2Z2nd day of ¥ebruary, 1991 end prays the Court to compel
the Plaintifi to perforin its uadertaking by the gra .t of a mandatory
interlocutory injuaction.

Defendant

The Defendant states that it has taken such steps as it can
possibly take in the circumstances, that its obligations under the
agreement s contained in paragraph l{(a) to (f) are not absolute
and that to order a mandatory interlocutory injunction would in
effect be tu grant the Plaintift the whole of the remody sought in
the substantive action.

fuamerous authorities were cited during the course of the
arguments. My failure to refer to all of these authorities must not
be interpreted as an act of disrsspect for the industry of Counsel,
but I am firmly of the view that the matter can be disposed of

all
without refurence to/the authorities cited. The circumstances under
which a Court will grant an inturlocutory mandatory injunction have
been settled principles.

I Shepherd Homes Limited v Sandheam (1970) 3 ALl G.R. 402

Megarry J at p.409%,in considering the matters which ought to b2 taken
into consgidoration when deciding whether to grant orx withhold a
mandatory interlocutory injunction,opined:

“vt is plain that in wmost circumstances a
mandatory injunction is likely, other thing
peins egqual, to be mure drastic in its effe
than a prohibitory injunction. At the trial
of the action the Court will, of course, grant
such injunctions as the justice of the case
reguires; but at the interlocutory stage when
the final result of tha case cannot be known,
and the COurt has to o the best it zan, X
think that the case has to be unusually strong
and clear before a mandatory injuncticn will
ez grantec, even if it is sought in ordex to
enforce a contractual cbligaetion.®
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Continuing at page 412 the Learn:z

Judge said:

=

"On moticn, as contrasted with the trial,
tne Court is far more reluctant to grant

a wandatory injunction than it would be

to grant a comparable prohibitory
injunction. In & nmzqhm case, the Court
mugt, inter alia, feel 2 high degree of
assurance that at the tllul it wlll ipwear
that the injunction was rightly granted,
znd this is a higher standard than is
reguirad for a prohibitory injunction.®
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The approach-of Megarry J was approved by th: English Court

of Appeal in Locabil International Finence Liwmited v Agroexport (198

1 all E.&., 300 and was followed by the Jawaica Court of Appeal in

$.C.C.A. lvo, 12/88., Esso Standard 0il1 S.4. Limited v Llovd Chan

{Unreported) March 1988.
Having stated the principles by which a Court must bhe

guided in considering the grant of a mandatory interlocutory

o+

injunction, I ask nyself what is it that the Plaintiff requires the

Court to 4o in the instant case, #Eriefly put, the Plaintiff requires

the Court tc order that the Defendant either by paymrent of the out-
standing awcunt due to dagle Herchant Bank of Jamaica Liiited or by
providing alternative securities, forthwith secure the release of

the premises concerned from all existing mortgages, incumbrances,

P

charges or liens in favour of Rajie Merchant Bank of Jamaica Limited.

of the Board c¢f Directors, states:

“That further all other chattles owned
iy the Defendant are pledged to various
financial institutions as security for
sundry loans.”

Paragrph 10 of the said affidavit states:

"hat the Defendant hats taken all steps
208sible to ensure the release 0f the
cremises, the subject bereof (sic).

at the Defendant presently owns no

other property which it has available

to provide to the Bank as additional
security for the loan.®

it paragraph 7 of the affidavit dated November 11, 1921 the
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Deponent #eville Blythe states:

"That as regards the remsining varagraphs of
the Affidavit, I state that the Defendant
conpany presently owes §2,497,779.50 to
AZagle Merchant Bank of Jeamaica Limited, as
is evidenced by the letter from that
institution. That the Defendant is not
presently able to repay the sum owed to that
institution but has cince July 1991 made f£i
arrvangements to meet ithe wmonthly instalment:
presently due and has to date honoured that
coumitment.”

The evidence containzd in tnese extracts havoe not, in my view

been succassiully contraverted by the Plaintiff., T accept the

(0]

evidence contained therein as true. In the light of such evidence

1

te accedle to the order sought Dy the flaintiff would ke to compel
the Defendant to find money,which it says it does have, ox to find
alternarive securities,which it.sayﬁ it does not possess, to release
the encumbered properties.

Assuming the order ig granted as prayed and there is default
how would the Court ensure the performance? By imprisonment of the
Corporate Plaintiff?

“he present situation is not one in which the Directors
can be iade personally liable. "o grant the order scught would be
to act in wvain.

without deciding whether or not the defendant has satisfied
its obligation under the agrecmont, &8s was urged by Cousnsal for the
Defendant | I am of the view that in the cvent that the Dofendant
is fcund to be in breach of the said agrcement the romady of the

12

Plaintiff properly sounds in damages for Breach of Contract,

werther it must be borne in mind that ultiwately the
decision whether or not the securities are relcased resides in the
Eagle derchant Bank of Jamaice Limited,who 1s not a party to the

pwresent action.

For these reasons the relief sought is denied,




