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ROSS J.A.

This is an appeal from a judgment of the Full Court dismissing the
appellant's metion seeking a declarastion under section 20 (1) and (2) of the
Janaica Constitution Crder-in-Council, 1962 and Zor an order that the applicant
be unconditicnally discharged. At the hearing, we dismissed the apneal ond
prouised to give our reasomns for so doing. This we now do.

The grounds of appeal are:

1. That the Full Court crred in lav wvhen it
failed to congider the epplication foxr
relief under secticon 20 (8)

Paxticulars
(a)} The full court was wrong in lavw in holding
that the application under secticn 27 () of
the Jemaica Conctitution Ordev~in-Council 1962
was not a constituiional question.

(b} That the full court was wrong in holding that
the proviso to section 25 cf the Jamaica
Constituticn Crder-in-Council 1962 precluded
the applicant from active relief in the full
court egpecially in circumstances where:

{i) ' The applicant had before Binghan J,
in the Cun Court on the 22nd day of
Februayw, 1982, urged the Court not
to have a second trial le having heen
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(sic)

<:,) (sic)

2. The decision ¢f the full court rejectin

2-

"digcharged on the 11lth day of November,

12C1, and stated that he had no powver
te stay the proceeding since the
prosecution wished to proceed with the
trial.

ii)} The applicant's claim for relief wasg
presented under section 23 (8) and
gsection 29 (1) in the motion which
ought not to be severed so that the
judication of twe courts would

be invelved at the sane time.

cloim for relief under section 29 (1) of the

¥
constitution was

(a)

(b)

3. That the full court erred in law and nisdirected itgelf

Particulars

The full court failed to give any/ox
adequate consideraticn to facts alleged
by the appellant in his affidevit, in
particular, the lapse of time for a period
of 36 months which in itself awounted to
hardship and unreasonable dclay.

That the full court failed to give
censideraticn and/or effect to section 7
of the Gun Court lct.

The full court completely nisunderstood

the ratio decidendi in the case of Regins
vs., Michael TFeurtado Civil Appeal No. 59/7°
and apnlied it to the instant case in

circumstances where it was nct applicable.

¢ the appl

against the weisht of the evidence.

in helding that there was an onus on the appnellant to
establish that tlhe nrosecution was at fault for the

re That th

failure to have a trial witi:in a reasonable tine.

full court misndirected itself in law when it

held that there was an onus on the applicant to show

hardship before he was entitled to redresc under section

20 (1) of the Constitution.

5. The £ull court erred in law in dicmissing the motion on
e ground that any declaration given by it, had it teen
ninded to do so, would not be bindinp on a Judge of the

Supene Ccurt.

Vherefore the appellant prays:-

(1) thet the ruling of the full court be set aside.

- (2) That ar ovder he pranted by this honcural:le court
(* declaring:
(1)

that the appellant bad been acouitted
on the 1llth November, 1921

that the appellant's corstituticnal
rights had been infringed Ly the failure
in affording the anppellant a fair trial
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within reasonable time as granted by
secticn 20 (1) ¢ the Jamaica Constitution
Crder-in-Council 1862,

(iid) That the anpellant should not bhe tried

arnin on the oririncl or any other indictment
based on the same facte."

In considering the questions raised on appeal we nusgt look at the

history of this matter as set out in the 2ffidavits file? and the judgment cf
the Full Court:

The appellant, Herbert Bell, wae arrested on 2 number of criminal
charzes on 1Cth May, 1277. On the 20th October, 1977, he was convicted in the
Gun Court for the offences cf:-

(1) 1Illecal possession of firearms

(2) 1Illegal possesegion of ammunition

(2) rRobbery with Agoravation

(&) Chooting with Intent

() purgclary

(6) Wounding wit™ Intent
He wag sentenced to varying terus of imprisonnent on each of these counts on the
indictment. Ile subsequently appecled ageinst Yis conviction and the Court of
hppeal allowed his appeal and ordered a retrial. The decision of the Court of

Apneal wag handed Jown on 7thi March, 197°

T
L

ut for scre unexplained reason the
Cun Court did nct receive notice of this decigion from tre Degistry of the

Court cf fppeal until 12th December, 1972. The matter was mentioned in the

Gun Court on 20th January, 1950, and again on Jth February, 1200, 15th February,
1900 and 21st Mercil:, 1957 when the appellant was adnitted to bail in the sums
of $300.20 with a surety. After this, the case was set for mention cn several
occasions as the original statements, wiich had been returned to the police
following the conviction cf the appellant vere still not to hand and all
efforts to obtain them wera unsuccessful.

The Full Court found:

e informaticna 796/77, exhibited in this
natter, in so far as the endorsenents are
concerned, shoys ro tardiness on the part
cf the Crown in seelking to obtain the
statenents. Whatever oceasicned the delay
seemed to have been due to the unavailability
of the investigating cfficer in this matter.
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"Jhen it wac eventuallv disposed of on 13th

HMoverber, 100

Ly the Crown coffering nc

evidence before Mr. Justice Chambere, this
was due again to the unavailability of the
witnesses and the investigating officer. The
investigating officer was now on suspension

facinz some departmental charses. Despite
this baclk:sround, vhen the Crown, the wirtual
complai

nant now being availatle, scuzht to

s ey

revive the charpes in Felruary, 1902, the

anplicant through his attorney immediately
took chicction to the watter beins proceedad

with,
11¢h May, 1202,

The matter was ad curned for trial on
The applicant now scught

constitutional relief on the frounds alresdy
set out herein.

Yipart from & brief listory relating to his
previcus trial and cownviction as well as the
subgequent appeal, the applicant's Afficavit
containe very little information relating to
the delay cf whicii he now complains under Section

20 gubsecticr 1 of the Censtitutic:n.

He 2lleges

no hardship or oppressive conduct on tie part of
enyone, neither does he claim that he has been
nreiudiced or embarrassed in any way by the Jelav,
Ile merelv stotes that Lecouse ¢f the state of

affaire which existed fror Mearch 1979 wher hie

naow

rial was ordered, the Ccurt cugit to Zind

thet bis riphts under section 29, subsectior: 1 have
Leen bieached,™

The [full Ccurt vent on tc sav:

bR

Cn the face cf it,
delay
would 58
unreasonatle delav. Thirty-twe nonths
is, indecd, a wery leong t

hen the pericd of
is looked at freix the outset,
give one tie impre

t

e b

ne for

ir
anyone to be waitiny for his case tc le
tried. This, howeve:r, has tc be balanced
acainst the sericusnoegs of tie charses
and bureaucratic lunsling to which one has

hacome accusteoned to

upect, ecpeciallr in

the Cun Court with its larce backlor of
cases. /[ delay cf tvo vears in that Court

is averasze for cases in which there are no
problens with witresses to come up fow trial.
Ir this vegard one Thas a2lso to Lear in nind
the legislative regquircient of the fun Court
for cases to he dealt with within seven days.

One nust not, hovevar,

1ind one's self to

the realities of the situstion which exist in
this Court.'

L declaration is beirs sousht by tle appellant under the provisions

of section 22 (1) and (

7Y of the Jamaica Constitution Order-in-Council, 1962,

€

1.

vhich orovide as follows:

(1)

Ty

Whencver any person is charped with a criminal
offence e shall, unless the charce is withdrawn,

(g~

be afforded o Ffair hearinc~ withir o reascnable
time L on independent and impartial court
established by low.
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"(8) Yo person who shows that he “as been tried

by any competent court for 'a criminal offence

anc either convicted cr acquitted ghall azoin

Le tried for that offence or for ary other

criminal offence of which he could hawe heen

convicted at the tricl for that offence save

upon the crder of a suncricr court made in

the course of apneal nroceedings relating to

the conviction or acquittal; and nc person

stall te tried for a ecrimiral clfence if he

shcws that he hac been pardoned for that offence."
In opening his submissions, Mr. Phipps stated that he recosnized
that the provisc to section 25 (2) of the Jamaica Censtitution Ovder-in-Council
1962 would preclude the appellant frcwm seeking relief in the Supreme Court in
regpect of the allegation that the appellant wae previously accuittel, but
that in the circumstances of this case where he seels relief on other grounds
both allepations, as a watter of conveniance, cusht to be heard torether.
Having said this he went on to deal with the cuestion ¢f the breach of section
20 (1) of the Jenmaice Comstitution Crder-in-Council, 1%62, and ncthin- nore
vas subnitted in regard to the alleged breach of secticn 20 (5). As the court

was of the view that there was clearl:; nerit in this latter ground of

appeal, we assumed tlat Mz, Phipps had alandened it and therefore nced say

j=te

nothing wore in rerar:d to section 20 (G) cf the Constituticn.

n Iis uvoual lucid and persuagive manner, learned counsel submitted
that in this case there was unreascnalle Jelav and that as the Constitution does
not nention feult, the question of whethaer or nct tiere was fault on the part
of the presecution is not relevant. He suggested that time would run either
fron the date of arrest - 18th Mar, 1077 c» alternatively fren the date of
the hearing ¢f his appeal - 7th March, 1772

Ls set cut ahove, the.appellant vas arrested on 1dth May, 1277, and
tried and convicted on 27th October, 1077 his appeal against conviction was
allowed on 7tk March, 1979 and the Court cf Appeal then ordered a retrial. 1In
considerins whether or not there has heen unreasonable delay in holding the
second trial it cannot reasonably Le surrested that the recioning of time
should becin on the date of the first arrest when there has Leen o trial and

conviction sulsequent to that arrest. It seems to us that the earliest

ossitle date on vhich time could tezin to run weuld Le the date when the
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appeal was allcwed, i.e. 7tk March, 1770, But here again it is unchallerged
that as 2 result of inadvertence the Ccurt of iAppeal lLegistry did not advise
the Gun Court of its action until 19tiv December, 1279, sc that no steps would
have been talken tc commence the retrial nroceedings until this latter Jate.

Ve were referred to the iudrsment ¢f Tex J., (as he ther was) in

the case ¢f I, v, Shirley Chen-Sec (M17C/67) (unreported) in whieclh the same

pecint was arcued - section 25 (1) of the Jamaica Comstitution Order-in-Ccuncil,
1962, and it was there held that the "reascnale time' contemplated by the
provisicn relates to the pericd between the date of orrest and the date cf

trial. Trat case ic distinguishable from the instant case in that there wvas

1G]

[+

no trial followed tv a succescful appeal and crder for wretrial Ly the Court
cf Appeal. That judrment is, hovwever, of assistance ac to what is a
reasonable time. The learned judge had this to sov:

What i3 a reasonable time is Jdetermined nct

by an oblective quest in vacuo of the ideal,
hut sub’ectively, v reference to circunstances
prevailiang in the Corporate Area at the uresent
time vith respect to:

(1) the nunber of criminal cases for trial in
relation to the existins facilities and the
perecnnel for effecting tricl;

(2) the inordinatelv sicw pace at viiich sone
trialg do in fact proceed

1.

cicney whieh
sible to achieve in nalbiing
- ! s for trial.”
Here, as I underetand it, Fox J., wap saving that in corder te deternine
vhether a particular pericd of tire is rcasonal:le or unreascnatle, it is
necesscry te look at all the relevant civecumstances which nay affect the
lopse of tine Letween arrest end trial, and he set out some ¢f the factors

wiich in that case contributed to the delar in gettin: the date of trial.

Hr. Phinps Lad arguced stronzly that thic court shwould lool oulw at the lapse

Fa ’ s

A

of time letween the decision of the Court of Appeal and the trial dJdate, and,
further, that this ccourt should not seel: tc detercine whether the orosecuter
cr the aduinlstratior was at Zfault;

1

icrt, ag the Constitution Joes nct
neation fault, the court should not see!: te apsly any doctrine of fault to

secticn 22 (1). It was, he sulmitted, & guestion ¢f fact whether or not
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there was unreasonatle celay, and if there was the appellant should succeed.

. In thie circunstances of th

[N

g cage tlere i no nperit in the sub-

nigsion that time should hegin tc run either £

o1 the date of arrest on 18th
May, 1777, ox the date when the appeal was allcved (and a retrial ordered) on

T 1 orxdered) on
the 7th March, 1272. 1In calculatiny the length of the delay, *time should

<; ; properly besin te run on 17th December, 1779, when the Cun Court was advised
Ly the Court of Appeal Renistry that the appeal was allowed. When the Crown
in Feuruary, 1202, scught to proceed with the retrial, a delay of two vears

4

and three menths had occurred. Tihe Full Court, as stated above, had found

that Lecause of the backloc of cases i the Cun Court a delav of two vears
in that court ic averare for cases in which there are nc nroblems with

witnesses, end for this reason Rinchen J., went on to sav:
"Mezpite the delar, therefore, we are of the
N vicw that such Jelay as occurred is aot
(‘_ unreasonakle in the circumstances and we
accordinrly cront ne relief con this cround.®

1.

» from the Tull Court that the

Ve heve found no reascon to diffe

delay was ot unreascnable in the circumstances. BRBut we pust bear in oind
that wve are not nerely counsiderinr vhether or not the delar was unreascnable.
We nust go further and Jdecidaz whether the appellant was or would hove Deen

L

afforded a fair heorins vithin a reasonzble time; we have found that the
hearing would have talken place within a reasonalle tine, having recard tc all
( the circunstances and no evidence has haen adduced to suggest eituer that

[

the appellant would nct have had a faiv tearing or that the triltunal would
not have been an independent and impartial court established by law. It isg
clear from the authoritics that the onus was on the appellant to adduce this

‘evidence. Thus in the case ¢f D,P.F, v, Michael Teurtado Ferr, J.i., stated:

"In our view, the respondent failed to adduce
sufficient evidence to discharne the onus of
rrocf, whichk vas vpon him, that on a balance
¢t prchakilities the delay in Drincing the
caser tc trial was oppressive and wouild

(; effaectively impair the olility cof the
_ regnondent to defend hinseli"

It is alsc instructive to loci at the case of Desmor? frant et al

wv. D, P, P, and The [ittormev Zeneral (Privy Courcil Appeal No. 22/00): this

was an appenl to the Privy Council in respect of secticn 20 (1) of the
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Janaican Congtitution Crler-in-Council, 1962, seekinr a declaration that the

rights cf the applicants to a fair learing have lLeen, are being and or are

gh
liely to Le contgravened by massive pre-trial nublicity and prejudice. 1In
the courge of the Judgment cf the Privy Council at pase & ILord Diplock
referred with approval tc the statement cf Carberxy J.L., in his judsment in
the Ccurt of Appeal where he said:

"For the purnose of these proceedings a remedy
under the Constitution is onlr available if the
applicants can establish that there is likely
to be a contravention cf secticn 20 (1) of the
constitution. This they can onlv do Ly showing
that there is likely to be a failure to afford
them a fair hearing Uy an independent and
inpartial tribunal. It is nct sufficient fox
them to estaklish as they have done - that there
has begen advarse publicity which is likely tc
have & prejudicicl effect on the minds of
potential jurcrs. They nust ¢¢ further and
egtatlich that the pre’udice is sc wideanread
and so indelibly imnressed on the ninds of
notential jurors, that it ic unlikelw that a
‘ury unaffected I it can e obtained,"

The instant case would seem tc be analorous ag the anpellent is
sayis that there has been o contravention of section 27 (1) of the
Constituticn in that the lapse of time in helding the trial anounts to havd-
ship and unreasonable delav. Rut to show a contravention c¢f section 22 (1)
he must alsc shew that there is likely te be a failure te afford hin a faiw
hearing by an independent end impartial tribunal., It is not sufficient for

hic: to estalish unreasonal:le delay. e nust -c further and astatlish thet
he has Leen sc preiuliced by such delavy that it is unlikely that he can Le
afforded @ fair hearing by an indenendent and impartiel trilunal, As it
stands, 1n this cose he did not establish thet there was unreasonable delar.

Tor the above reasons the appeal was dignissed.
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