IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

I THE FULL COURT DIVISION (Redress under the Constitution)

IV THE MATTER OF THE JAMAICA (CONSTITUTION) ORDER IN COUNCIL 1962

AXND

IN MATTER OF CHAPTER 3 SECTION 20 OF THE AFORESAID CONSTITUTION

SUIT NO. M38/82

BEFORE ¢ The Honourable Miss Justice Morgan

The Hanourable Mr, Justice Bingham
The Honourable Mr. Justice Wolfe

BETWEEN Herbert Bell Applicant

AND The Director of Public Prosecutions  1st Respondent
AND The Attorney General 2nd Respandent

Frank Phipps Q.Ce, Arthur Willigms and Mrs. P. Levers instructed by.
Miss Narcisse Hamilton of Hamilton and Bemnett for the Applicant,

Algie Smith, Deputy Director of Public Prosecution, and Miss Diana Harrison
for First Respondent,

Re Langrin and Miss C. McDonald for the Second Respondent,

Reomedt LT S Soone, ©8
Morgan J§

The Jjudgment of the Court is wnanimous. Our brother Bingham will

AN N
xead the judgment,

Bingham J:

In this matter, the applicant seeks, by way of a motion before

this Court relief for:

e

A declaration that the discharge By H fs Lordship, Mr. Justice
Chambers of the applicant from the offences for which he was charged
after the Crown had offered no evidence on 10th November, 1981 amounted
to a verdict of aecquittal and, therefore, the subsequent arrest of the
applicant and trial in the same matter contravened the fundamental

rights and freedoms guaranteed to the individual by Seetion 20,
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subseotion 8 of the Jamaica Constitution Order in Council, 1962.

24 That Sectiom 20, subseotion 1 of the Jemaica Constitution Order
in Council, 1962 which affords the applicant the right to a fair hear-
ing within a reasonable time by an independent and impartial Court,

established by law, has been infringed.

The applicant in light of the above grounds, seeks an order that

LA™

he befgonditionally discharged.

The Court has been moved to make this order as a result of certain
criminal proceedings now pending against the applicanf; to which his Affidavit
makes mention and which were fixed for trial in the Gun Court on 11th May; 1982,

The principle on which the first ground of this application is
based finds its expression in the Latin Maxim Interest reipublicae ut sit

finis lltlum, which means in effect that there ought to be finality in law

K v Coalioudngin
suits, Section 20, subsection 1Z?eads.

"Wherever any person is charged with a criminal
offence, he should be, unless the charge is
withdrawm afforded a fair hearing within a

reasonable time by an independent and impartial
Court established by law,"

Subsection 2 reads:

"Any Court or other authority prescribed by
law for the determination of the existence
or the extent of civil rights or obligations
shall be independent and impartial, and where
proceedings for such determination instituted
by any person before such a Court or other
authority, the case shall be given a fair
hearing within a reasonable time,"

In considering the grounds upon which the applicant seeks to rely,
it may be convenient to set out the entire history of this matter in so far

as the records and evidence available allow,

The applicant, Herbert Bell, was arrested on 2 number of criminal

charges as far back as 18th May, 1977, On the 20th October, 1977 he was
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convicted in the Gun Court for the offences of:

1 Illegal possession of firecarms
2; Illegal possession of ammunition
3, Robbery with Aggravation

4, Shooting with intent

5¢ Burglary

6+ VWounding with intent

He was sentenced to varying terms of imprisonment on each of these counts on
an indictment, He subsequently appealed against his conviction and the Court
of Appeal upheld his appeal and by a majority decision ordered & retrial in
the matter. The decision of the Court of Appeal was handed down on

Tth Mareh, 1979,

The matter thereafter has had a very chequered history; The
notice of the success of his appeal was not received by the Gun Court from
the Registry of the Court of Appecl until 19th December, 1979. The matter
was again mentioned in the Gun Court on 28th January, 1980 and thereafter
the applicant made three appearances, on 8th February, 1980; 15th February,
1980; and 21st March, 1980 when the matter was again mentioned. On the last
date, the applicant was admitted to bail in the sum of Eight Hundred Dollars
with a surety,.

The matter was set for mention on several subsequent dates for
the reason that the original statements, which had been returned to the police
following the conviction of the applicant were still not to hand and efforts
to obtain them were all unsuccessful.

The information 796/77, exhibited in this matter, in so far as the
endorsements are concerned shows no tardiness on the part of the Crown in
seeking to obtain the statements., Whatever occasioned the delay scemed to

have been due to the wnavailability of the investigating officer in this matter;
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When it was eventually disposed of on 10th November, 1981 by the Crown offering
no evidence before Mr, Justicc Chambers, this was due again to the unavailabile
ity of the witnesses and the investigating officer., The investigating officer
was now on suspension facing some departmental charges, Despite this backe
ground, when the Crown, the virtuasl complainant now being available, sought
to revive the charges in February 1982, the applicant through his attormey
immedintely took objection to the matter being proceeded with, The matter was
adjourned for trial on 11th May; 1982, The applicant now sought constitutional
relief on the grounds already set out herein,

Apart from a brief history relating to his previous trial and con~
viction o8 well as the subseguert appeal, the applicant’s Affidavit contains
very little information relating to the delay of which he now complains under
Section 20 subsection 1 of the Constitution. He alleges no hardship or
oppressive conduct on the part of anyone, neither does he claim that he has
been prejudiced or embarrassed in any way by the delay. He merely states
that because of the state of affairs which existed from March 1979 when his
new trial was ordered, the Court ought to find that his rights under Section 20,
subsection 1 have been breached. We will return to this ground shortly but
it may be convenient to state that for the pumrpose of this judgment we propose
to denl with the second ground first, that being the real constitutional
question before us.

On the face of it, when the period of delay is looked at from the
outset, it would give one the impression of unreasonable delay, Thirty-two
months is, indeed, 2 very long time for anyone to be waiting for his casc to
be tried, This,however, has to be balanced against the seriousness of the

cherges and bureaucratic bungling to which one has become accustomed to expeot,

) 204
A3



MR

(\/
N
—

especially in the Gun Court with its large backlog of cases. A delay of two
years in that Court is average for cases in which there are no problems with

witnesses to come up for trial, In this regard one has also to bear in mind

of the Gun Court .
the legislative requirement[&or cases to be dealt with within seven days.

One nmust not,however, blind one's self to the realities of the situation which
exist in this Court,

It is cortainly not being contended by the applicant in his
Affidavit that the delay has been attributable in the main to any fault on the
part of the respondents, which is what he must show if he is to succeed on

this ground, and for this we wish to refer to the judgment of Kerr J.A, in

the ?Eﬁiﬁv-—~

Director of Public Prosecution and Michael Feurtado and/Attorney General
S.C.Ce A No. 59/79 (unreported) delivered on 16th November, 1979; After deal-
ing with the question of postponements that took place in that case,

Mr, Justice Kerr made this observation:

Fage 10 "The postponements up to the 13th March, 1978

albeit on the application of the prosecution

and for the purposc described in the respondent's
Affidavit werc the acts of the Court acting
within its competence and for which the appellant
was in no way responsible.”

and at page 12:

"Accordingly, it is the Resident Magistrate, if
any one who was dilatory, There has been no
conplaint in these proceedings concerning the
jurisdictional competence or the independence
or impartiality of the Court. From the reccord,
we apprechend that these applications for
ad journnent were made in open Court in the
presence and hearing of the respondent and his
lawyers when and where they were afforded every
opportunity to be heard in opposition."

Section 20 of the Constitution is a protection section designed to safe-
guard the rights of citizens against oppressive and arbitrary conduct on the

part of any of the organs of the state, In so far as this application is
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concorned, there is nothing in the Affidavit of the applicant claiming that

. any of these rights have been breached in any particular way.

In the Constitutional law of Jamaica by Dr. Lloyd Barnctt page 399
heading "Fundamental Rights and Freedoms", sub-heading "Right to a Fair Trial"
having quoted from Section 20, subscction (1) the author states!?

"It scems that what is 'a reasonable tine" will
depend on the circunstances of cach cases The
subsection is designed to provent the accused
fron being subjected indefinitely to a pending
charge, but it does not state what should be
the position if through no fault of the pro~ .
secution the hearing of the charge is delayecd,
If the accused is in custody he will of course
be entitled to be released on bail, but this
would not bar the bringing of the charge at
sone subsequent tine, If the trial is delib-
erately delayed for the purpose of prejudicing
the accused, it may be open to the Court to
prevent the bringing of the charge after
'a reasonable tine' has cxpired."

This particular ground on the question of delay was argucd in
extenso in the Feurtado case (supra) the facts of which are well known;

Certainly, it has not been the contention of the applicant in this
natter that because of the delay in the hearing of the case he has been pre—
Judiced or embarrassed by his potential witnesses beconing unavailable, or
through economic harship. This is another pointed recference to the Affidavit
of the applicant in the Feurtade case and what the applicant was therc alleging.
This applicant has alleged no such thing and certainly no haniship; No fault,
likewise, can be laid as Mr, Phipps has sought to contend, at thc door of the
Crown; The several adjournments in thié matter, irrespective as to the manncr
in which they were app;ied for were, in effect, acts of the Court and cecrtainly
it has not been said that the Court acted with any partiality in nmeking these
ad joumnents, It is appropriate to adopt the words of Kerr Jele in the

Feurtado case (supra) at page 1% and say that:
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"Aeccordingly it is illogical and untenable
to contend that the prosecution is blamable
for not doing what they had neither the
power nor authority to do,."

When, therefore, one comes to cxanine tlehistory of this matter,

what does it show?

1; Following the appecal, there was a period of nine nonths, during which
no notification of the result of the appeal was subnitted to the
Registry of the Gun Court,

2, When the result of the appeal did reach the Gun Court, despite
exhaustive efforts to bring the matter to trial, these were all

frustrated by the unavailability of the original statenents,

3 In order not to create any hardship on the applicant, he was admitted
to bail within two months of his being brought back to the Gun Court,

It is clecar that the delay which materialised was not donc with
the ain of prejudicing the applicant., We have given very anxious and carce—
ful consideration to all the circunstances surrocunding this matter; We can~
not say, in the ordinary course of cvents, given the co-operation and assist-
ancewhich prosecutors ought to expect from the poliece, that this nmatter would
not have long ago rmun its full course, What we are being asked to do is
abort a matter before it has had its determination before a competent Court;
One should never forget this is a matter which the judges of a Superior Court,
having carefully considered it, were of the view, by a majority, that the
applicant should once nore stand his trial, Every effort ought, therefore,
to be exhausted to adherezgiis oxrder,

Despite the delay, therefore, we are of the view that such
delay as occurred is not unreasonable in the circumstances and wc accordingly
grant no relief on this ground,

In so far as the other ground is concerned, we are of the viow

that we are bound by the proviso to Section 25 of the Constitution which
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readss

"Subject to the provisions of subsection (4) of
this section, if any person alleges that any of
the provisions of section 14 to 24 (inclusiye)
of this Constitution has been, is being or is
likely to be comtravened in relation to hinm,
then, without prejudice to any other action
with respect to the same matter which is low-
fully available, that person may apply to the
Supreme Court for redress,

The Suprene Court shall have original juris-
diction to hear and determine any application
nade by any person in pursuance of subsection (1)
of this section and may nake such orders, issue
such writs and give such directions as it nay
consider appropriate for the purpose of enforecing,
or sccuring the enforcement of, any of the pro-
visions of the said scetions 14 to 24 (inclusive)
to the protection of which the person is cntitled.

Provided that the Supreme Court shall not exercise
its powers under this subsection if it is satisfied
that adequatc neans of redress for the contravention
alleged are or have been available to the person
concerned under any other law,"

The case of Exparte Patrick Nasralla vs. The Director of Public
Prosecution (1967) (ID) Lppool Cases pz. 238 is authority for the proposition
that Chapter 3 of the Constitution, in so far as that section relating to the
fundanental rights and frecdoms are concerned nerely declares existing rights
uder the Cormon Law, They create no new rights, At page 247 letter F of

this judgment Lord Devlin in delivering the opinion of the Board had this to

says

"Their Lordships can now leave procedural points
and considcr the terms of Section 20, subsection
8 of the Constitution. A1l the judges below
have treated it as declaring or intended to
declare the comnon law on the subject. Their
Lordships agree, It is unnccessary to resort
to implication for this intendment since the
Constitution itself expressly ensures it.
Whereas the general rule, as it is to be expected
in a Constitution and as is here embodied in
Section 2, is that the provision of the Con—
stitution should prevail over other law, an
exception is nade in Chapter 3. This ehapter,
as their Lordships have already noted, procceds
upon the presumption that the fundanental
rights which it covers are already secured to
the people of Jonaica by existing law. The laws
in force are not to be subjected to scrutiny in
order to see whether or not they conform to the
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"precise terns of the protective provisions,
The object of these provisions is to censure
that no future cnactnent shall, in any matter
which the chapter covers, derogate from the
rights which, at the coming into force of the
Constitution, the individual enjo

So it is for the applicant, where adequate neans of redress are
available under "any other law,” to secek redress elscewhere, The rights of
the applicant under such provisions as are available under "any cther law"
nust first be sought and "any other law" in the instant case would be the
Crininal Justice Administration Let, Scetion 7, which sets out the procedure
related to pleas in bar. The procedure is also clearly sct out in the
Archbold Crininal Pleading and Practice, 40th Biition at paragraph 372 and
373

It is our view, therefore, that there arc adequate means of re~
dress available to the applicant under the provisions of the Criminal Justice
Ldninistration fct. The proper tinme for seeking the renedy is at the tine
of the arraignnent,

Finally it is our considered view that no declaration nade by
us, would be binding on the trial Court, We feel, therefore, that the
proper forun for this matter is the trial Court, For this reason we will
refrein fron naking any comnents as to the nmerits or otherwise of the plea;
In light of this, the relief sought in respect of this ground is also

refused.

Morgan J:

The notian is dismissed.
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