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HARRISON J. (Ag.)

This is a husband's un-defended petition for dissolution of his marriage

on the ground that the marrriage has broken down irretrievably.

The evidence at the bearing of this petition revealed:

1) That the parties were married on the 24th July, 1990 at
19} Slipe Pen Road, Kingston, by a Deputy Civil Registrar

of Marriages.

2) That the respondent was a resident of the United States

of America at the time of the marriage.

3) That the marriage was influenced by fuamily mewbers as
it was their belief that by virtue of the respondent's
residence in the United States of America this would have
helped the petitioner to migrate to the United States of

America.

4) That after one week of the warriage the respondent

returned to the United States of America.

5) That the parties did not cchabit either within the Furis-

diction or elsewhere.
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6) That the respondent returned once to the Islaond im 1991

in oxder to attend 2 reggae show.

The petiticner further testified that at present no marriage relationship

exists between himself and his wife snd that there was no hope of a recomcil~

liation.

Section 5 of the Matrimounial Canses Act, deals with suits for dissolution
of marriages. It states inter alia:

"5(1) A petition for a decree of dissolution of
marriage may be presented to the Court by =zither
party o a marrisge oo the ground that the marriage
has broken down irretrievably.”

Separation koo been defined in section 6 of the abovementioned Act as

follows:

"6{1} The parties to a marriage may be held to
bave sepavated notwithstanding that the cohabita-
tion wazs brought to an end by the action or cop-
duct: of one of the parties.

(2} The parties tc a2 marriage may be held to
have separated and lived separately and apart
notwithstanding that they kave continued to
reside in the same regidence or that ecither
party has rendered some housechold services
to the other.™

The question to decide tChen, is what effect if any, does the absence of the ;;
rarties cohabiting have on the dissclution of the marriage? Section 5(2) of the
Matrimondal Causes Act is relevant, It states inter alia, that:

?....subject to subsection {3), in proceedings

for a dissclution of marriage the ground shall

be hold ko hove been estoblished, and such decree
shall be mode if;, and only 1f the Court is satis-—
fied that ke parties sepavated and thereaftar
lived separately and apart for a continuous pericd
of not lesz than 12 monihs immediately preceeding
the date of £iling of the petition for that decrea.™

Subsection (3} provides as follows:

T4 decyees of diszolution of marriage shall not be
mnde Ff the Court iz sotisfied that there is a
reascnable likelihood of cokablitation being resumed."™

The above subsection im uwy view, envisages a situation where the parties are
cobabiting but therc is 2 period of separation intervening. If there is real like-
lisiood of the resumpticon of cohabitation the Court ought o be wary about decreeing
the marriage dissolved. A fortiori, if there has been nc cohabitation then the Court

wiil look to see if section 5(2) has becen complied with, that is, "... that the parties




have separated and thereafter lived separately and apart for a continuous period
of not less than twelve (12) months immediately preceeding the date of filing

of the petition ..."

The evidence before me has revealed that the parties separated one week after
their marriage and that the petition was filed on the lst day of September, 1992,
Clearly, the petitioner would have satisfied the requirements of section 5(2). He

has stated that there is mo hope of them cohabiting in the future.

Now, was this a "sham marriage”, that is, where the parties go through this
form of marriage purely for the purpese of representing themselves married to the

outside world with no intention of cohabiting?

The inference which can be drawn from the petiticner’s testimony was that the
marriage was one of conveniénce. It was to enable him easy access to the United
States of America, the wife being resident there. All his plans of emigrating seem to
have “evaporated into thin air". Is it therefore worth the while sustaining this
marriage? I think not. There is no evidence to the contrary that the parties did
not freely enter into the marriage contract, otherwise he would have most likely
relied on a ground of mullity. It is my view and I so hold that they voluntarily
entered into this contract of marriage with the intention of becoming man and wife.
Their marriage has indeed broken down irretrievably and ocught to be dissloved. In

the words of Collingwood, J. im Silver v. Silver [1955] 2 All. E.R. 1229, ™I can

see no soclal advantage in insisting on the maintenance of a union which has been
a mere travesty from the beginning.” These words are quite apt in the present
sitvation and I adopt them. Accordingly, there wiil be a decree nisi granted on

the ground that the marriage has broken down ilrretrievably.




