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COMIV1ENTARY

C.t\.PIT;.\L PU"NISHlVIENT
A Revie\v of the Fraser Report

By Pamela E. Benka-Coker

rrhe incidence of violent crime in Jarnaica has increased
drarr.alicnlly over the last twenty years. Con~omitant1Yt so
t;(':,,~, the incilJence of murder. In fact, the provisions of
S'::ction 13 of ahe Constitution of Jamaica, which seek to
protect our right to "life, liberty, security of the p~rsont

~;njoY.:tien( of property and the protection of the Law'
h.i"C been ~rodcdby the cr..mmaI elemenl among us who
j erroo'ze u;; mght and day. who send us scurrying for safety
!:;tl;j.ud ~mr grilled cages by d'lSk '''''hl1e they roam free. and
Y'.ho by thdl very numb~rs b.:we :;0 undermined the force~

c.( ii.W tlnd order as to drasticaHyreduce their effectiveness
:'Lnd t\bHiry to protect the rights ofour citizens as enshrined
:r\ rae Cor.:"titution.

It is against this backgrot.:.:1d rht\l,( the writer seeks to
GJt3.1yzc t::\;~ propo5a.l~ made in the fraser Report. its
rt;CGllunc ;;;datic:\', 'or (.LE~g~:Si:: CHI' pec~l syst:mS'B rbev
rd..!>~ ~c' {:a~:'iLJ; pu~;ishrr~em :md to con:,~;d~r fi~d:.. jr fcnsi­
bHity i:1/ ~lC tigh~ or :!',C prc1.-'ailiug .5ociai condilioas,

OL conviction of u1e offence of murder the ~cnteIlC;::

prescribed by the law is death. So stales Section 3 of th~
Offences ..:\gainst the Person Act. In Jamaica, the execu·
t;on is carried out by process of hanging. Over the past
ten to twenty years, a very vocal minority within our mjd~t

has beet'! agitating for the abolition of capital puuishment.
HO';"'evcr, as .sh0'W11 by the r-:ccnt pell conducted by Prof.
essor Carl Stene, the silent !!wjority favours the retention
of the sentence of death on convi::tion for tbe offence of
murder.

In 1979, the then Minister cf Justice. til\.": Honourable
Carl Rattray, a.c., nominated a cornmittce t,) consider
d~<lth as a penalty for muru':r in Jamaica. In the light of,
the renewed public interest in th::: subject. and the revived
calls for the abolition of the death penalty. the writer
cousidered it apposite to examine the fmdings of the

Erast;r Report. Incidentally. this report has never been
formally adopted by the Jamaican parliament.

The committee, which was mandated to look into the
question of capital punishment. was headed by the late
Mr. H. Aubrey Fraser, the eminent West Indian jurist and
scholar. Its terms of reference were "to consider and
r;,:port ',<Iltbio a period of 18 months whether liability under
the Criminal Law in Jamaica to suffer death as. a penalty
for murder should be abolished, limite d or modified and
if so, to what extent. by what means and or how long and
under what conditions pCT!ions who would othel"k'ise have
been made to suffer capital punishment should be de­
taL'Jed and 'vhat changes in the existing law and penal
:;ys:cm would be requir~d.'·

The comm}Uec based i!~ findings on four principal
:;:":,,:) of enquiry:

(;.) Research con(luctcd by the research clirectc.r ~lHj his

(b) Submissiot15 m~de during public ~nd private sittings;

(c) An extensive body of ;naterial sent in by individuals
and published material which was made available to
the members;

(d) A visit to the condemned cells during wh.ich mem­
ben inspected the facilities and spoke with the con­
demned men. The committee also induded in their
study a sample of 40 men who were under sentence
of d~a{h. They also examined the patterns of mur­
der during the past :0 years, and examined and as­
scs5cd the statistics of murder over the period
1%0-1972.

In short, the committee did an in·depth and com­
prehensive study of the rates of murders committed in the
society, the socio-economic background from which Corl-
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ing compensation to the dependents of lhe victims
of homicide.

All persons committed to prison for any period. in­
cluding life imprisonment, for the offence of mur­
der Shl)uld be required to work in a productive
capacity for a specified period of their sentence in
order to contribute to any compensation which may
be awarded to [he dependents of tbe victim of mur·
der.

A committee should be established as early as pos­
sible to undertake, as a matter or urgency,a
thoroughgoing investigation into the regulation.
management, maintenance and operations of all the
penal institutions and associated agencies with a
view to re-organizing them. specifically to provide
wherever possible for useful and gainful occupa·
tion, productive nd remunerative work of economic
value, and for the rehabilitation of the prisoners
with a view to facilitating the re.absorption of
prisoners into the national labour force and, possib­
ly, reducing the incidence of recidivism.

In the evcn.l the foregoing recommendations, or any of
them; are implemented. parliament should recon­
sider (he whole question of capital punishment in
[i'/e years' Lime in order to ascertain:

fa) \\'hethcr or not partial abolition as hereby
recommended has affected the incidence of
;'.\: .. .;.l,~; 11 the society; and

(b)

5.

6.

Vlhctt1:~r ct r:,.~;t lClf.'!:ib'::llid,J:1 of capital punish­
ment. is at that time more gerlcra.ily acceptable
by the public.

The proposal in (1) was clearly motivated by humani­
tarian considerations. The problem here is that those who
were sentenced to death prior [0 the cut-off date of re­
prieve. namely March 31, 1981, would secure a clear
advantage over those persons sentenced to death after
March 31. 1981 and who were found guilty of having
committed murder by the usc of a fucarm or explosive.
This would mean that the convicted murderer sentenced
prior to March 31, 1981 but who had used a gun or
explosiv~ [0 commit the murder would defmitely be better
off than tDe person comicted of murder with the use of a
firearm or explosive after March 31~ 1981. One would
sUf'¥ive, th:= other '¥vould be hanged. This comment i"
made by preempting the proposals made in (2).

The proposal in (2) wh-:reby for .\ p~:iod of five yea,;s
the sentence of death would be impo~ed again~t those
convicted of murder in which a firearm or explosive is used
is il!ogical. Many vicious murders are committed by the

All t}lC senten.ces of death imposed prior to December
31, 1980, which was the d:He originally prescribed
for 5ubmitting the committee's report, or alt~'ii3·

tively, prior to March 31, 198t to which th-.:,t time
was extended, shou1d be statutorily comrmHed to
sentences of EIe imprisonment.

As an interim measure for a period of five years the
cin.:um.st;;\n.:cs under which capital punishment is
unpc::,cd itS :l p~na1ty for murder should be
t11odit~cd so 'JS to statutorily retain that iorm of
punishmeat with respect only to the offence of mut·
der committed by use of a firearm or explosives.

A sentence of capital punisi:mcr!' should be imposed
cnly on tb= accused person or per:,cns who actually
used or pOSS-C$Scd the ri;~arrn o. e:r.plG5i'.'e a."JG
should not be impcscd on unarm~d accomplices.

A statutorf fund. 'With necessary regulations, should
be established forthwith for the purpDse of prm'id·

'"ricted ml..1rdercr:; Qriginated, the circumstances which
caused or contributed to {be commission of {h~ offence of
:nurder, the conditions u-1'1der which condemned men
were inca:~{;rated and inde.-;d considered ail relevant data
.available (rJ it lei assist it in arri'¥ing ::H its findings as
charged by its terms of rderr:nce.

in making its recommendations the commilt~e pref­
aced i[s filldings with the following observation: "The:
evidence led by the cOlIID'Jttee has shown that a proposaJ
tbat r,apital punishment be wholly abolished in Jamaica
could not now be generally acceptable to the Jamaican
public having regard to the violent crimes perpetrated in
t.hc sodety." The writer thir.ks it JXrtincnt to comment
here that this is still the case in 1989. There has been no
perceptible change in the attitude of the Jamaican public
..vith regard to the abolition of capital punishment, nor has
there been any decline in the rate of violent crime.

Having introduced its findings with the statement
qll('ted above; set out below is a summary of the commit­
tee's fmdings numbered sequentially. The Miter will al.so
comment on each recommendation made by the commit·
tee. It must be noted here that the members of the. com·
mittee were in favour of the total abolition of capital

7,
p'.l1illhm~ntj but made the foUo\\ing recommendations for'
j(,; fJartia! .',boiitiol1 in the light of the majority of tbe
.:~~.'d::;;rs of the Jamaican public being in favour of ~pital

(\tH:J. ir.. tl'1c tight of the hi~J,h incidence of.... w

\><._,,;;:, ~0. th~ 50ci.:ty. The committee was also of
., ; ~>";'-1 the entire question of DenaIrefcrm should

~\~ U:::idi.'TU\:(en J.S a comprehensive :t'~ in order [0

pnxbJc: t.he troos! efficacious result~.

Tbe i~terim measures propcs~d were:

1.

2.

3.

-4.
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usc of other offensive weapons or even inoffensive wea­
pons. \Vhy single out the murder committed by the use of
a iirc:n'm or explosive? The writer sees no s0und reason,
ing l.:,chiod this distinction.

The writer does not pretend to understaJld the falion­
~dc uthind the recommendation in pangTJph (3). Is the
committee sayin.g that only the person who pulled the
trigger or ignited the explosive should be sentenced to
death? If so, are the long-established rules of law as they
relate to principals in a crime and as so lucidly set out in
the Judgements in the Supreme C)ur! Criminal Appeals
Nos. 22, 23, 24 of 1980. R. \' Be\'er/q Champagnie t!t al. to
be altered so as to exclude those who plan the crime or
those who may be prescnt at the ('rime, aiding and abetting
it, but who do not actually effect the killing by pulling the
trigger or igniting the explosive? If this is what this para­
graph recommends then one would be introducing a de­
gree of culpability that really cannot be discerned. Ar
common law, aiders and abettors, that is those who arc
prcse',nt instigating the commission of the crime, or acces­
sories before tbe fact, those who participate in the plan­
ning of the crime are considered principals in the first
degree, and are subject to the same sentence as those who
dctuaUyeffect the murder.

T:h~ writer agrees with the prcposal in paragraph (':;j
15 it IS a~ emin~ncly worthy cbjective. The !!l:Jjor probtc::'n
is, being a poor country, Jamaica can never allccate the
money necessary to fund such projects no matter how
·:/orthy. The c(1mmltt~e'5 r~comn1eiJdations in p7D­
graphs (5) and (6) 1lso commend themsdves to the ',\'ri:::r.
i\.ny observations made \\lith respect to paragraph (4) are
repealed in relation to paragraphs (5) LU1d (6). As a
country we lack the infrastructure to prQperiy and effec­
tively promote projects that may arise 35 a consequenc~

of these recommendations.
It is fair to say, however, that the merits of these

proposals in paragraphs (4). (5) and (6) are such that we
should not be defeated by our ccn.sta.'1! carping on our lack
of funds and should not use such lack as an excuse [Q

'iheive any pIau.'; for the improvcm(:L1t of our penal system,
but we should work towards achie\1ng such improvements
even if they can only be structured over a protracted

period of time. There is no doubt that the most inhumane
JIld degrading conditions DC'W exist in our prisons. Ther~

is no doubt that lh~y dehumanize the prisoners. Ther~:.:;

also no doubt thal if [he opportunity for gainful employ­
ment were open to the prisoncn, this would not only assist
[he \'ietim~, 'J~ ';iolcnl crime but would give the convicted
person a chance to Jcvclop his 0'W'11 self-respect, thereby
enhancing his image of himseif and as a consequence
enabling him to place more value on the lives and rights
of his fellow human beings.

The proposal in paragraph (7) would be: most material
if the committee's proposals in paragraphs (1) (0 (6) were
adopted, as it would assist parliament in determining the
failure: or success of the committee's recommendations as
they relate to capital puni')hmcnt

The committee performed a sterling task in very dif­
ficult circumstances. Those who support the abolition of
capital punishment do so with the help of a number of
sound arguments. Those who support its retention also
put forward solid reasons for the basis of their opinion. In
the final analysis, whether as members of the Bar, parlia­
ment, or the Jamaican public, this difficult question,
fraught with emotionalism on both sides, is left to our
individual consciences. Parliament has the responsibility
to make the decision. The ~Titer cautions. howevc:r, that
tile life of tht: victim is no jess important than the life of
the comicted murderer. Human rights ought ~o extend to
all and cannot be selectively applied. There lies the con·
~-::}J[ of jt;'sticc.

Tile \t:r;ter does not think the interim measures fea­
sible or prJctic~!' ..,;c ',: hey relate to the abolition of capital
punishme:i! ir: r,:i;~t;cii t:) ~li r'Jurd':rs e;:;;<~pt those com­
mitted by the usc of thi; E,';~arm or c.q_':b:;;v',::. Capit.rd
punisbment should either be retained Of1 com-iction for
the olTcnc~ or murder, or it should be abolished in relation
Co all murders. The fact is that the extent of violent crime
in Jamaica is still so pervasive: that any attempt to abolish
capital punishment would be resisted by the majority of
the Jamaican public. Of course, the dilemma would be
resoh'ed if mankind could li\'e in peace and harmony,
unfortunately an impossible dream!
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