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I N  THE' COURT OF IILYIJl2iL 

BEC'OHE: 'Ihe lion. blr . J u s t i c e  ll'ox - k r e s  icllrlc 

?'he lion. b i r .  J u s t i c e  Snii th 

The hon.  M r .  J u s t i c e  H e r c u l e s  

HERMAN BBNNE'IIT v  . HECINA 

Donna McIntosh l ' o r  t h e  A p e l l a n t  

C h e s t e r  O r r ,  ;..:..C., f o r  t h e  Crown 

6 t h  March, 1473 

SMITH J : 

Thi s  is an  api :eal  by- l e a v e  of a  s j - nk l e  judge i 'ro~n 

c o n v i c t i o n s  of t h e  a p p e l l a n t  on an i n d i c t m e n t  c o n t a m i n 6  
/,' 

'. 
L. s i x  c o u n t s .  The a p p e l l a n t  w a s  c o n v i c t e d  on 61.1 s i x  couri.Ls 

of t h e  indict r i ient  i n  t h e  P o r t l a n d  C i r c u l t  Cou r t  on t h e  1 5 t h  

day  o f  Ndr@h l a s t  y e a r .  Leave t o  a y ~ p e a l  w a s  &ramtied i n  r e -  

l a t i o n  t o  t h e  f i r s t  f i v e  cour l ts  a n 3  r e f u s e d  i n  r e l a t i o n  t o  

c o u n t  s i x .  Miss McIntosh a b p e a r i n g  f o r  t h e  a g p e l l h n t  s o u k h t  

t o  a p p l y  f o r  l e a v e  i n  r e l a t i o n  t o  t h e  c o n v i c t i o n  on c o u n t  

s i x  b u t  d i d  n o t  pu r sue  t h i s  a y > l i c ' ~ t i o n ,  

I n  r e l a t i o n  t o  t h e  f i r s t  f o u r  c o u n t s ,  t h t  f'irst 

c o u n t  charg ,es  t h e  l a r c e n y  of a motor  c a r  on t h e  n i k h t  of  

t h e  I s  t oi' Decem'ber, 1969 .  ?%e s econd  coun t  c h a r ~ e d  

warehouse-break ing  and  l a r c e n y ,  namely a s t o r e r o o m  at; t h e  

S t .  M a r g a r e t ' s  Bay A 1 1  Age Schoo l ,  on t h e  s tme  n i e . h t ,  t h a t  

i s ,  t h e  n i g h t  o f  t h e  I s t of  Decenl'ber , I 969, I'he motor  c&r  

s t o l e n  i n  t h e  f i r s t  c o u n t  was t h e  p r o b e r t y  of  t h e  p r i n c i p a l  

of t h e  S t .  Marbare t  's Bay A 1 1  Ake Schoo l .  On t h a t  same 

n i g h t  t h e  house  of 3ir. Rudolph Reece was broken  i n t o  and  a 

number of  a r t i c l e s  s t o l e n  from i t  and a cow, t h e  p r o p e r t y  

of  L y c i d i u s  Matthew:;, was i; t o l e n  from Mr. Reece ' s  p r o p e r t y .  

These were  t h e  s u b j e c t  of coun t s  t h r e e  and f o u r ,  which 

cha rged  t h e  a p p e l l a n t  w i t h  l a r c e n y  of c a t t l e  2nd housebreak-  



i n g  and l a r c e n y ,  r e s p e c t i v e l y  . 
It was sough t  t o  c o n v i c t  the  appe l l - an t  on t h e s e  

f i r s t  f o u r  counts  from t h e s e  circums t ances  , A f i n p , e r p r i n t  

proved t o  h t ~ v e  been a f i n t . e r p r i n t  of t h e  a p y e l i a n t  was 

found on a  d r i n k i n g  e l a s s  i n  a cupboard i n  t h e  house of 

M r .  Reece and on tho  mornin& a f t e r  t h e s e  o f f e n c e s  were 

committed, t h a t  is t o  s a y ,  on t h e  morning o f  the  2nd of 

December, 1969, a  number of a r t i c l e s  i n  r e l a t i o n  Lo a l l  t h e  

o f f e n c e s  i n  counts  two, t h r e e  and f o u r  were found i n  t h e  

motor c a r  which was s t o l e n  and 'vihich was t h e  s u b j e c t  of 

coun t  one.  This  motor c a r  was found a t  Above 1:ocks i n  

S t .  C a t h e r i n e .  It a l p e a r s  t h a t  t h e  w l t n e s s  whom it  was 

proposed t o  c a l l  t o  connec t  t he  s y p e l l a n t  w i t h  t h i s  niotor 

c a r  and i ts  c o n t e n t s  was u n a v a i l a b l e ,  and t h e r e  was no s u c h  

ev idence  i n  f a c t  c a l l e d  a t  t h e  t r i a l .  The Crown was, t h e r e -  

f o r e  l e f t  mere ly  w i t h  the  ev idence  t h a t  .the f i n g e r p r i n t  of 

t he  a p p e l l a n t  was found on a  g l a s s  i n  Kr, Heece 's  h.ouse. 

In  r e l a t i o n  t o  t h e s e  f o u r  counts  t h e  l e ~ r n e d  j u d ~ e  

l e f t  t h e  m a t t e r  t o  t h e  j u t y  i n  t h i s  way, a t  page 26 of t h e  

surnming-u y : 

"Now t o  be be b r i e f  t h e  f i n k e r 2 r i n t s  on e x h i b i t  

6  which r e f e r  t.o t he  thurn'b ot t h e  a c c ~ i s e d  

is  t h e  connec t ing  l i n k  o e t w ~ e n  t h e  accused  

and t h e  1 our  c o u n t s ,  one ,  two, - three and 

f o u r ,  i n  t h a t  when t h e  c a r  of t h e  p r i n c i p a l  

was s t o l e n  t h e  goods from t h e  school-house 

were i n  t h e  c a r ;  when t he  cow was s t o l e n  

t h e  c a r c a s s  was i n  t he  t r u n k  o r  i n  t h e  c a r ;  

a f t e r  t h e  house of t he  Heeces was broken a  

n u ~ r ~ b e r  of t ~ r t i c l e s  miss i n &  theref rom : bed- 

s p r e a d s ,  c u r t a i n s ,  g s n z i ,  beachrobe ,  t hey  

were i n  t he  c a r .  So you s e e ,  t hose  a r e  

t h e  a r t i c l e s  which came from Heece Is house 

s h e r e  a glr iss  had on t h e  f i n g e r p r i n t ,  s o  
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one draws '<,he i n f e r e n c e  :from t h i s  o b ~ e r v ~ ~ t i o n  

and s a y s  : w e l l ,  i f '  t h e  f i n g e r p r i n t  of a  

s t r a n g e  pe r son  ~vho  is  n o t  a t e n a n t  i n  t h e  

house and  n o t  a  v i s i t o r  i s e e n  t h e r e ,  t h e y  
.<, ,. 

must accoun t  f o r  t h a t  I ' i n g c x p r i n t  - and  a f t e r  

t h  t h e  p l a c e  is r a n s a c k e d  - then  i t  would seem a  

r e a s o n a b l e  i n f e r e n c e  t o  d r a w  t h a t  anyone you 

f i n d  b e a r i n g  tthat f' i n g e r p r j . n t  s h o u l d  know i f  

i t  Nere connec t ed  w i t h  t h e  b r e a k i n g  01' t h e  

house" .  

What t h e  l e a r n e d  judge was do in^ h e r e ,  a l t h o u g h  he d i d  n o t  

s a y  s o  s p e c i f i c a l l y ,  was s u g g e s t i n g  thl.;t t h e  j u r y  c o u l d  u s e  

t h e  f a c t  o f  t h e  f i n e : e r p r i n t  which was relevant t o  c o u n t  ~ ' o u ~ ~  

t o  c o n n e c t  t h e  a p p e l l a n t  w i t h  c o u r ~ t s  one ,  two and t h r e e .  

We a r e  of t h e  view t h a t  t h a t  ev ldence  was n o t  c a p a b l e  of s o  

c o n n e c t i n g  t h e  a p p e l l a n t  on coun t s  one ,  two and  t h r e e .  The 

cor?vic t i o n s  on th.ose coun t s  a r e ,  t h e r e f  o r e ,  qu'-%shed and  t h e  

s e n t e n c e s  s e t  a s i d e .  

I n  r e l a t i o n  t o  coun t  f o u r ,  t h e  m a t t e r  which ~ a v e  

some concern  is t h e  f a c t  t h a t  on t h e  ev idence  as appea r s  

i n  t h e  summin~-up i t  was n o t  s t a t e d  t h a t  a n y t h i n 6  i n  t h i s  

cupboard i n  which t h e  f r i n k i n g  g l a s s  was found  was d i s  t u r b e d .  

h e  have h e a r d  Miss AcIn tosh  on t h i s  c o u n t ,  She has  s u g g e s t e d  

t h a t  t h e  f i n g e r - p r i n t  cou ld  have g o t t e n  on t c  tl;e g l a s s  i n -  

n o c e n t l y  and unconnec ted  w i t h  t h c  break ine ,  o f  t h e  house and  

t h e r e a f t e r  p u t  i n t o  t h e  cupboard .  Th i s  is p o s s i b l e  b u t  

s c a r c e l y  p r o b a b l e ,  In  o u r  view t h e  j u ry  c o u l d  r e a s o n a b l y  i n -  

f e r  q u i l t  on t h i s  c o u n t ,  c o u n t  t o u r ,  from t h e  p r e s e n c e  or t h e  

a p p e l l a n t  I s  f i n g e r p r i n t  on t h e  d r i n k i n g  g l a s s  . 
In  r e l a t i o n  t o  c o u n t s  i ' i v e  and s i x ,  t h e s e  o f f e n c e s  

flere a l l e g e d  t o  have been committed ori a  s e p a r a t e  o c c a s i o n  

a l t o g e t h e r .  Th i s  was on t h e  n i c , h t  of' t h e  1 0 t h  May., 1970.  

These coun t s  cha rked  c l u  b-house b r e a k i n g  and l a r c e n y  and  

of f  i c e p b r e a k i n b  and. l n r c e n y  , r e s p e c t i v e l y  . Both b u i l d i n g s  



which  a r e r  a l l e g e d  t o  have been broken and  a r t i c l e s  s t o l e n  

f rom them were  on one p r e r m i ~ e s ,  t h e  p r e m i s e s  of' t h e  R a f t e r s  

Hes t L i m i t e d  i n  t h e  S t .  Mark,are t ' s  Bay a r e a  of P o r t l a n d .  

There  was e v i d e n c e  g i v e n  t h a t  a f i n g c r p r i n - t  i d e n t i f i e d  as 

t h h t  o f  t h e  a p p e l l a n t  w a s  found on t h e  b1ad.e o f  a l o u v r e  

f rom a window t h r o u g h  whlch  e n t r a n c e  w a s  g a i n e d  t o  a n  o f f i c e  

on t h e  p r e m i s e s .  T h i s  was t h c  s u b j e c t  of' c o u n t  s i x  a n d  

t h i s  was a q l e  e v i d e n c e  on which t h e  a i ~ p e l l a n t  c o u l d  pro-  

p e r l y  be  c o n v i c t e d  on t h i s  c o u n t .  I n  r e l a t i o n  t o  c o u n t  

f i v e ,  t h i s  was a b u i l d i n g  a d j o i n i n k .  l ' he re  was no  e v i d e n c e  

a t  a i l  Prom ~ h i c h  a n y  i n l e r e n c e  ox' g u i l t  of' t h e  a p p e l l a n t  

c o u l d  be drawn. It a p p e a r s  t h a t  i t  was s o u g h t  t o  c o n v i c t  

t h e  a p p e l l a n t  o f  t h i s  of . tence m e r e l y  by i n f e r e n c e  f rom t h e  

f a c t  t h a t  i t  was hc  who commit ted t h e  o f f ~ n c e  on c o u n t  s i x  

i n  t h e  o f f  i c e  which was n e a r b y .  h e  a r e  i n  no  d o u b t  t h a t  

no  s u c h  i n f e r e n c e  c o u l d  p r o p e r l y  be driiw.n. 'i'he c o n v i c t i o n  

o f  t h e  a p p e l l a n t  on c o u n t  f i v e  is a l s o  y u ~ t s h e d  and  t h e  s e n -  

t e n c e  s e  t a s i d e  . 
I n  t h e  r e s u l t  t h e  a p p c u l  is a l l o w e d  i n  r e s p e c t  o f  

t h e  c o n v i c t i o n s  on c o u n t s  o n e ,  two, t h r e e  a n d  i i v e ,  t h e  

c o n v i c t i o n s  a r e  q u a s h e d ,  t h e  s e n t e n c e s  s e t  a s i d e .  'llhe 

a p p e a l  a k a i n s t  c o n v i c t i o n  on c o u n t  f o u r  is d i s m i s s e d  a n d  

t h e  a p p l i c a t i o n  x h l c h  was s o u g h t  t o  bo made i n  r e l a t l o n  t o  

c o u n t  s l x  is r e f u s e d .  


