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IN THE SUPREME COURT OF JUDICA'lUllE OP .JAMAICA ( _ ' '' 
I, \ ~. \I 
\ 

IN COMMON LAV 

SUIT BO. C.L. B. 182/90 

BE'l'WEEN mww:. BERRErr 

ARD CLIVE B.I.CBABDS 

ARD D.ARIEL EDWABDS 

ARD 

SUIT NO. C.L. L. 091/90 

BETWEEN DOREEN LALOR 

ARD CLIVE RICBARDS 

ARD DAB1EL EDWABDS 

COBSOLIDATED CI.AIMS Di NEGLIGF.HCE 

.Jolaa Grahmn. and Bect:or Robiasao :lD&aucbcl 
by Broderick & Graham for tbe Pl n1ntf ffs 

Cbriseopher Smm•da mad David .Jolmaon iaatrucad 
by Piper & Smuda for tbe Def endonta 

PLAINTIFF 

FillST DEFERIWIT 

SECOBD DEFDlwrr 

PLADJTIFF 

FIRST DEFERDAllT 

SECOND DEl'ERIWIT 

BeadDg OD 20a 21a 22 9 23 9 24. Sept:embera 1993 
Giid 2S Mm:cla. 1994 

.JucJp-t 

BIBGllAH .J. 

ID this moccer tbe first named plnfartff Bema1 Beaaeet: WI.IS the dder of 

4 Suzulcl. 100 aotor cycle regiacerecl 5062 A vld.c:h on t:be ldghc' of .June 4. 1989 

was :bm>lvecl in a coll1sioD 1d.th a Hild. Truck c.c. 067 D ng1st:ered 1D tbe 

nmae of Clive ll1chards tbe firse named dafed&mC ODd driven by the aecoad 

DDmd def enclnut Dgnf el Edwards. 'l1d..- coll1sioD occun:ed cc tbe :ID£er8ect.:1oD 

of Bagley Park Hood ODd B.Dinforcl Bond in Saint: Andrew. 

l'ba second Dmled pl.Dintiff 1iJD8 seated on . Che villton of tbe sld.d motor 
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plaintiff resided at that ti.ui2 at JA Rainford Road. 

As tb.e ttro motm: cycl.iats appro9Ched t:he intersection with Rainford RoadlJ 

the lead motor cycliat:IJ Louis SmithlJ was rldiDg t:birey feet ahead ~f the first 

plaiDUff. Smith Chen b1med right: into Itainford Hood at which point the plain-

Uf f observed a motor vehicle opproacbtng on Bagley Pork Road from the oppos11:e 

direction. At this stage he was about fifteen feet away from the ~ereection. 

Be stopped on his half of the road close m the white centre line waiti.v.g on this 
• 

vehtcle to pass before att:empt:l.Dg to turn into Itainford :Road. '1'he approacldng 

veh:l.cle wh:lch he esd.mnted was travelliDg at a fast rate of speed of about 

40 - 50 m:Ues per hour came over to where he bad stopped and bit into the front 

of tb£ motor cycle. lie became 1mcoosdoua and awoke in the Kingston Public Hospital 

suffering from Dll.tiple injuries. 

Uuder cross emmfutfon ho denied that the coJUsion occurred as he was attemp-

ting to cross over :lDt:o Rd.nf ord Road. A f f.ndtng that this was so wouJ.d have clea.rly 

amounted to negligence on the part of tbe first pla.:lnt:lf f aa be would have been 

under a duty to take such rensoaable care that be could bmre exet..-ul;ed such a mimouvre 

aa crossing the road v.lth Sllfety • 

.Although the first plaind.f f has cead.f iecl that be stopped ills W>tor cycle and 

vu in a stationary posit:ion with his rigbl: foot on the asphalt mid vin the motor 

cycle cl.oee to the white ceocre line IJ a situad.on :In wb:lch be is supporced :!n his 

account by the second pl.a.intiff the pill.on paasengerlJ I wns not at all 1.npressed by 

this account of bow the collfsion occurred which when exnmfned mid assessed is bigbly 

Uiproboble and does uot accord w.lth either reason or common senae. Given the fact 

that both 111Dtor cycllsts 1eft from a cOIDllllJD point of departure at Semrl.ew Gardens 

t:raval.l.iDg to the same deattnnd.on and given the evidence of the first pl.a.intilf tbnt 

the mode of travel WDS one in which they were accompanying ench other to tb.o.t: dest::l-

notioDIJ Bagley Park Road at the int:arsectioD vida Rrlinford Rood as both tbe geography 

of the area as well as the evidence indicates the area as being a straight piece of 

road as proceeds in the direction of Half-Way-Tree. In t:he d.i.rection from which 

the defendont'svehicle wus a.pproacldng the road 1e also straight for several chains. 
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Given tha dUitat'l.ce that. the lead rider Smith wns travrel1.ing from ~e pla1n

tiff's esUniated t'o be not: more than t:wenty feet,, for him tc have beea able to 

safely negotii!te h:fa r.otor cycle into Ra:lnford Rood as he did tb1s 11USt of necea

si.ty have been just a few DIODlfmts in time albeit some matter of seconds" giva: t:he 

disbmce Cha~ die firs~ pla:lnti.f f wns travel.ling beh:lnd him,, and the speed that be 

WllS approo.chi.Dg atp before the defendant's vehicle would have renclwd the inter

section. 

'1'he first pl.&:lnti.f f Bmmett wus unuble to assist the Coutt as to 1uJlr long be 

bad bfa mocor cycle in dde et:atiomiry position mra:Lt::lng cl.ea.ranee before he was 

bit by 1:he cllefi:-..r:..d&:at:' s vehicle. 

I find tht·.e t ~~.ia reason for this being so is because he did not in fact: stop as 

he smd he did hut. that he attempted. to follow behind the lead rider Lou.is Smieb 

and t:o ge~ :!i.n~: r .. · P.D ~.nfa~d Road before tb.e Mini Txuck bad reached the interaact:1aa.. 

Tb:ls he did a!: n t:'~..me tho.t the dofe!ldmlt' s vehicle vas approuching the ~ 

wit:h Ka.inford itoOO., In ~ regard I am of the firm opinion tbnc 1n all pmbobil.Uy i 

it w:os this mmiouv·re on the plaind.ff' s part that W48 the substantiDJ. cause of the 

co111sinu and t:hnt in so doing he was in breach of his duty to ~e reuonable care 

and 4CCOrd1ngly negligent: :l.n his mmme::c <."f opemt:lng the motor cycle. 

'l'be def eadmilt ~:.~ CG3e 

'11le accoo.nt o~ the second defel!dant was dint on the night in queat1on he was 

dr.iving n V., W a J.60>1 motor vehicle referred to by b:lm as a H:1ni Truck. Be was 

cruvalliD8 m".el: al.rug Bagley Pnrk Ron~ going towards lbne Hiles. Be esdanted . tba-· _ 

time of ~ a~~.._:1..de .. \t as being about 10.45 p .. m. Be descr.lbed the Dl(Jtor cycle rldd81l 

by die firfl«: :p!-1_ilnt 1££ as fl:ravel 1 f ng ~ttmrds along Bagley Park Road. Be was 

travelling at t:t apLsd of between 25-30 miles per hour. It was two motor cyclea that: 

he saw com:lng f:b:.:m ·die opposite directi:ion. They were proceod:lng one behind the·--otber. 

It was the motor C:' 'Uoe to the rear (t:h'3 first: plaintiff's) tha~ coJlfded with b1s 

vah:lcle. lJhen his ttuclt was about: dJrc9 qt1.artcr to a half a chn:ln from ~ 

be saw l:be mo~or b:'.;~...s appronchi!ne on t!:.~ righfi: baud dde of the road (b1a left .of 

tbs rood ae 112 pro;'eeded down Bagley Pln'k Road) • The first one turned ayM.m]J' 

across the road. 'I:he second om. the pla:lll'.tiff's motor cycle was cam:bag ot a speed 

and could not stop and rode stra.'1.gbt: iI::.t:o :the van. 

Under cross errmrrlnntion he admitted that he did not: see the lead lllOtor cyc:l1at 

until he wn~ tai fC'ot mro.y from the intersectton with 141Dford Rood. Be d•jed ...tbat" 

CQD'lu from e.he dir.act:lon of Half-Way-Tree Road thU l:illa-.A1mt:E'iliM:ill'-tl~dglCd:"lh:md 
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vaulAi have been vta1.ble long before he got to m. d1st:mlce fmm tbe 1DteraecdciL 

Be admieted. however. th9t he vou1d have been able to $ee the tatenectlaD. fzaa 

a ~~ cf about ddrty feet aay. '11da Gll8Rt OD lat.a pare vaa attli not ~ 

fre.ik 48 the defemlmtC also tadmitted that a.c that po:lat afcer negottncftig A aUabt 

torte dt8 iDtersGct:l.on would have been vidble for at 1.St: blCt clmtna. Ia die 

ilgha: Qf. ·tbla ndmi sston had the clefenclnnt been keeping a DmHr look-GUC for otller 

~ be C".sght: t:o have seen the two motor c:yclisa long before o 418taaca of 

cen feec orsa.y from the :lntersectioD. '1'he defendmlc al.so admitted not: geafng tbai. 

bi.fore ~ that: distmiee as ''he VDB m.¢ looking for tba OD hf.a aide of the 

J:ODd." 

'l'be Wendmlt' s duty in tld8 regmJ VDS not: only to Diep o pnper look-oat for 

other EOVA.~&'a but given the mhndatort di.rect:l.on in setdoli 51(1) of ~ load 

Traffic Act vMch makes it cmilg4tory OD motoHat:s to take such seeps as llDJ' be 

necessmy to cvotd mi acd.aent: atid &iven the Bi.CU.Odon 16 ~the defeni~111t plac8&1 

tlle mo rmmr cyclists. tlds otlgb.t to hmte olercod ti:1s mf.m to dae fact tbDc tbey 

were ~a: ~ tun. :W:o Bainfbrd :Rood.. 'their Conduct by the ~ in .Jc.a ttleti 

1IDtm' cycles were posi.t1.oned iD the road certtd.Dly caiied fur lialle degne of caadaa 

OD tha pad: of t:he aec:ond defendm>to l'be fact: that t:be lead motor c:ycl.1at was abie 

to cross over 1Dco Ba.inford Boad before the collision vou1d have meant: ID effect 

that the defendonr al.thn11gh mrme of o poss:lhlemaoeuvn by the motor c:yclfeta to 

their ~ of the rood. m.nd9 no attempt: to amp h:la veldcle before renehtna thA 

inte:uecft1.Gn .. 

On the defcmdmlt: ' s account. cherefore. given the posieioD in vh1c:h be placed 

e the blO motor cycl:ll.sta. he took no precaut:ionory measures such as acoppiDg Ids 

veJdcle m au act:empll: t:o avoid a collia1.on. I would acccmU.Dgly bold tls.H be wna 

in breach of the duty placed ou him by aecdon 51(1) of tbe Boad Traffic Ad: anr1 

also ~o 

ilr:e duey placed OD the rider changing direccicm such as the first: plntnttff 

:la htgher thm that on the approaching mot:od.st the second defendmat aad 1n tbllt: 

regard I bold tbs~ the firn.t p)nintiff va.s 60% to blame and tbllt the second de

fendmc 40% to blame for the collla:l.on. 

As there is no 1saue as to oanersh!p or agency boda the firsc pJntntfff and 

tbe fint defendnnt are liable ov. tbe cJaims nnd COU"Cf!r claim. 

i 
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Damag!:s 

C.L. B. 182/90 

Sp~cial DamD.g£S 

6 

Tnis part of the claim of th~ first pla.intif f falls to b~ assessed und~r 

th~ following heads:-

a) Loss of earni~gs 

b) Cost of bospi:u.lisat.ion 

c) Cost of opthalmnlogical treatment 

d) Cost of physioth~·rapy 

e) Cost of traaspor;~,ion 

f) Clothing losi: and dCillUlged 

g) Cost of repairs to motor cycle 

h) Cost of assessors r~port 

Loss of Earnings 

Tn~ claim for loss of ~n~~ings of ~he plaintiff was agreed on by counsel 

at n sum of $37,500.00 

Cost of hospitalisation 

An mu:uninatioo of the particulars of injuries claim~d as ~ell as the evidence 

l~d in support revealed that the plaintiff suffert-d som;; fourteen separat'f.' injuTios 

for which be hnd to be treat~d and this necessitated h1.m b~ing hospitalised for 4 

p~riod of six months and undcrgoi~g a. total of nine surgical operations. Mr. D~lphin 

Jackson the Personnel Mmuig.-;r at Kingston Wharves Limi:.:d th ... compony to which the 

plaintiff is cmploy~d, gov.; ,:vid .jnc~ of bis role in monitoring the plaintiff's con

ditiou and attonding to his n .-,r;..ds during the period of his hospitalisation 010.d re

cup~ration. H~ spoke of th~ amoun~ wbJ.ch to his personal k.nowledg~ the company paid 

to th~ N!i:wport Medical Group. a firm of doctors who wu . ..: r .. sponsiblc for attending 

on u.n.d trQAt~ng th~ plaintiff. T'ois sum which was st~t~d by th~ witn~ss to be 

$101, 000.00 is allow~d. 

Cost of Opthalmological tr~atm"'.nt 

This sum paid to Dr. Cald€r for treatment by him to th~ plaintiff's eyes was 

agr~~d on by counsel and an award for $1,350.00 is made. 



Coat of pb\rsiothE::?pf 

. 
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'l'bis item Wf.18 als1> agreed on by cOUD.9el at a sum of $840000. 

Cost of transportation 

Although the t:oc:tl sum c.la1med under this head was $1,750.00 the avtdence 

led :In support li.m:lts the 3um recoverable under t:he cla:la to six round trips 

for follow-up eu.lllaiml~n mul trentment at $40.00 per t::dp, a tot:al of $240.00. 

which is the sum m."Dried~ 

Cloddng lost .QQl: d&Jmag~d 

The total Sf· n claimed under 1:lde head was $420.00. The evidence led :In 

support l.imi.ts tJ ... -a claim to one pair of dungarees costing $40.00 UDd this is the 

mnaunt awnrdedft 

Coat of repmxs \, '?_ ... iMtor cycle 

The amo-.mt t 1 :ifmed under this head was $11,. 717 .00 mJd is based upon the 

est:imD.ted costs of the repairs required to be done on the mot:or cycle. The parts 

required mid the cost of labour vns checked and verified by Mr.. Colin Young of 

Motor Insurmice Adjusters an experl.enced Loss Adjuster of some twenty-f1.ve years 

ext>Qricmce :In l:b.1.s field. Bis evidence in relation to the ~Umatad damage to 

the motor cycle t·ms not challenged mid is all.owed. 

Cost of the Asser1sors Report 

This sum be.".ng $350 .. 00 pm.ct to Mr .. Young for the assessment: of the repairs 

requi.red to the t otor cycle mad preparing lds report vhicb sum wus evidenced by 

him as being $35• ..,00 ~as no!: challenged and is all.owed. When qum.;t1f1ed the cotnl. 

sum mmrded fr:-r 1 iJeC1..l:zl. amnngQS is therefor~ $153~D37. 

General ~es 

This part c !-. the claim falls to be conoidercd under the following heads:-

a) F: ~c Hedicnl Expenses 

b) H,.IJld.icnp on the l.Dbour marke!: 

c) Pain aod suffering :md loss of mn~irl.~.ies 

Future Medical .&..penses 

'l'lds he4d of the cl.a:lm for geDP..r.nl damages relates to the replacement of 

teet:b by bridge uorlt of a dentlll nature to be performed at mi estimnted coat 
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of $35,JOOaOO bP..iug ~he ccs~ oi 'tWO bridges and extra visits to i:he dentist. 

Tb1s sum was claimed. under the head of special. clamagea but \1.'q!S dealt: w:lth oy 

lem:ned counoe1 for the plaintiff :Lu bis closing nddress undQr the head of 

genernl. d.mnages. AS issue was 1:aken by learned counsel for tbE: defenda.nt3 t:o 

the mntter being considered AS spec1al. damages. There 1.s. bowcver 11 no cbll!ei;ge 

mode t.o the evidence of Dr. Yvoono St:ul.tz as to the estimated cost of the d~~ 

work to be performed,. h911Ce an mm.rd 1.s mode accordingly. 

Treatment for correction of double v1.e:1on 

Also .:onsidered AS a possible future mecJjcaJ expense under the head of 

general. dmn~gee was this claim for $6 11000.00. 

The evide-.:DCe of Dr. Calder adduced in supporc was equivocal in D4bae 48 

he wou1d appear to be saying da:lt at: this point in t::lllle the pl.a.intif f despite Chi.~ 

coodi.t1.on is able t:o function lidthout: the need for surgery or the use of miy 

vi.swJ.l 4:1.ds aimed at: correcting this problem. Moreover diere is no guarantee 

that: surgery even if attempted will succeed in correct:ing the pro~lem entirely 

as t:hex·e is the likelihood of t.be need for other ~ procctdures :l.n the future. 

Even. 1.f surgery wns recommendoo however. a matter which v.as not being co:widered 

at present,. the plaild:iff having regard to h1.s long period of hospitalisation 

and rracuperat:1.on coupled with dli! several surgical procedures tc ~hi.ch he bad 

been subject was not preparoo to UDdergo o.ny further surgery 1n the dist:mt 

future. 

The fact. therefore that t.be plaintiff given Ids present condi.t:ion is never

t:heless able «:o function without the need for surgery to correct this corulit:fon 

om.cl 1.s .nble r~o cope rithout the need for special. specta.cl.es I would not: be m: - '1 
• 1 : 

to make o.ny a.ward in respect of this portion of the claim. 

11.andicnp cu ri:h~ Labour Market 

The plaintiff notwithstmJd1ng hie serious injuries has managed becmaee of his 

long assoc:Ln.tion with h1.s employers to be able to retain his position 48 a general 

worker v:l.th tWJC company. There is the present risk9 hc.'Wever • tilai: his services 

could be dispensed with as a result of his injuries th1s be!ng bec.uuse he 1.s no 

longer able to function on the job as effic1.eut.ly as he did prior co the aecident. 



9 

IC was against: t:hls badgt::ouDd ~ leorlled COUDSel for the defendant has sub

mitted l:hat an m:ud of $50.;000.00 could be considered as a reason4ble sum t:o 

compmumte the pL'11ntif f under t:his beado Learned counsel for the plAdntt ff 

took uo issue w:!t'.'3. dds suggestlan and that is the sum awarded. 

Pain And Suffe~ And Loss of Amenities 

This fn.llz t-, be i':i>DBidered on the basis of t:he DJlt:ure of t:he injuries 

suffered by the p iaintif f,. dw period of his clisabil.1t1.es vi.th some d:lscoun

dng to nllar..,· for the fact that he bas been fully compensated for f.ncoaa 

lost during t. --. ~ t:· • that h'1 wus mmy from work while 1ll1d up in the hospital. 

DDd...reeupernf::iiJJg .~rom the effects of the acc:ldent:. 

It m::iy b:.l convenient at this stage to refer to the report of Professor S1r 

··· John Golding, OaJ.,. K.T., :t.~.c.s. noced orthopaed1.c surgeon who saw and egnmlnecJ 

die plafntif:.( <M. .!1st July, 1992. Bis report (Ezb.:lbit 2) reads as follcaJr.-

"I fi'.xan., Uaed Mr. Bemlet:t for che purpose of writing t:h1a 

report: t:he 15dl July, 1992. Mr. Bemlet:t wus complafntn2 

of. a l·!mp due to the ehorteniug of bis leg aDd a feeling 

of wei;: ')mess D.Dd sl:f.f:fnese of the left band. He WCl8 ol.so 

ccrnplD·lning of an occas1.olml ache in his right tb:1gb mid 

nbc'1J'e :he left knee after prolODged ezercise. 

M-.!.' •• Be. ,met;t: stated that foll.ordng a motor cycle accJA!ent 

h~ It.ad been um:onscious for a considerable perlod. He 

b<lu su ·:fered fracblre& of both right and left: femur. Be 

h'1-i ,r_;J_ :o suet:aiDed injuries to his left: am and bad needed 

a t.end,_n transfer opemc1on to the left vr1aC becnuse of 

ck~!>..see to the radf.Al. nerve which had left him nth 11 wrist 

dv.-op. 

On .~:w dnotion he tms seen to be somewbnt euphoric. Be 

st:-t,r.;.ed that be bad gone back to work mo years ngo m: Cl 

meaaeir -- which be was able t:o perform satisfact:orlly. 

Th~e rms some abclact:1on. defom;fJ:y of his lefc wrist 



e 

- lG 

aasoc:J.at:ed d.th a def omity of the u1Da side of his bDDd 

where he bad sustained fractures of the 4da and 5th 

mebscarpala. There was aligh: reducuon of pnoaticm 4Dd 

supimltion of tbe lefc foreata and a 20% reduction ill the 

raage of fl.eld.on mad exteusioa of the wrtst. 'l'here wua 

a full range of motion of tbe lefi: elbov. 1'bare vua scme 

loss of 15 degrees of abduct.ion. of the shoulder and a 10 

degree of lack of extornal rotad.on of the left mm cca-

pared with tbe right. 

Mr. Bennett had made a good reccwety from severe injuries. 

Be bas a di.aability of 15% of the left lower extn:mlty 

due t:o t:be shorteniug and in addition be has a loss of 2% 

clue t:o the wriat obdw:tion ODd 3% of the upper cxUeaalty 

due to wrist fled.on loss. a 10% loss due to limitati.on of 

the shoulder mad n 15% loss due t:o loss of power grip. 

Tb1s SUllllD4ted to a 17% loss of function of b:1s left upper 

e:rtrem:ity mJd 6% loss of the left lover u:t1ad.ty due mDiD.J.y 

to shortea:lag. Be had bpo:1rmeK of tbe vbol.e parson of AC 

lease 22%." 

Given the nature of the injuries and the degree of disability Mr. Smmda 

relied upon the foll.ow1Dg :.arorda from_lfra. IQum' s VA!uable compilation of . .,..._ . ~ 

Personal Injury Awards volumes 2 mJd 3: 

1. C.L. T. 073/1980 Kf,cboel 'l'bomDe vs. James Arsc:Ott and 

Earl Patterson, Volume 2, page 56, mt assessment of 

Vanderpump J. on 18th October 1984. .Avmd of $40,000.00 

for pain and suf f erillg. 

2. C.L. F. 054/1983 Hoel Falconer vs. AlfJ:ed Cooke. Volume 

2, page 92, mt assessment of Malcolm J. on 20th Bovflllber 

1985. Award of $25,000.00 for pain and suffering. 

3. C.L. B. 544/1980 Isiah Brown vs. Dr. Leo lf4rch, Volume 2. 

page 99. before Patterson J. on 9t:h April 1986. Au 

asmrd for $28,000.00 for pa1D mid suffering aDd loaa of 

mneuit1ea. 
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ll. 

4. C.L. E. 11/1986 Calrtn &hmrc1a vs. Arthur Kelly. Volume 3 

page 15~ befon Mal.calm .J. OD 3rd Oceober. 1990. AD 

award of $50 11000.00 for pain amt suffering • 

.5. c.L. B. 75/1987 Marcia Hammfnga vs. Pacrick Watson and T. 

<'..edd•s Grant Umited. Volume 3. page 11. ma oeseaBDlllllt: 

by PODtoll :J. mi May 1988 11 a seet:laMDt arrived at: dud.Ilg 

1:riAl of die act.ion. An awntd of $130.000.00;for fUture 

loss of eam.t..ngs ad pain and suffertng and loas of ameaidas. 

6. C.L. R.. 186/1985 BaEbam Boberts vs. Omkar PArBbad Voluae l. 

1. 

poge 78 an ASS88SntfDlt by Bingbom .J. OD 2nd J>eeember. 1988. 

Award of $105.ooo.oo for pain and suffedng and loss of 

ammdths. 

Suftema ~ Civ9. Appeal 49/9Q Bet>lium Bm:r1a vs. f*ltoD 

Wnl.keJ: Voiume 3. page 85. before Bowe P. Horgan J .A. .and 

Gordon J•A. (.acting) on lOt:h December 1990. mi award of 

$100.000.00 UIDde by Langrin .J. in Hay 1990 for pn1D m:& 

suffering and loss of ammdtias affil:ad OD appeal. 

8. C.L. s. 341/1984 Carlton Sad.ch vs. James ec ai. Volume 3. 

page 9511 an assessment: before Puterson J. on 25tb Occober. 

1988. Au award for $18011000.00 for pain and &Qfferillg mad 

loss of mnen:l.d.es. 

In re1y1ng on these authorld.ea Hr. Smm!dn auggesUd t:lmt an msurd of 

$350.000~00 to $380.000.00 for pain and sufferfng ought: to be rega.ded. as 

reasonable 1D tbe circumstances. 

Learned Counsel for dae plnfntfff has relied upon the Q)Uoaiilg .... ri 

from Hrs. Khan' S compf lnd.on:-

1. C.L. S.116/81 .Juclit:b Sbzouter by DeltC frlend Monica Sbrouter 

vs. WGl.dm Walters. Volume 3. page 1 before Ell:ls .J. on 27th 

February. 1987. An award of $180.ooo.oo for pain and suffertug 

and loss of ommd.tiu. 



lZ 

2. C.L,. C. 81/87 Michaml Capbell vs. Erues~ Allen9 Volume 3 9 

page s. a permnnmr part:la.l diaab1.li~ of 20% in aacb leg. 

All mmrd of $297.250.00 fett pa.in mul suffer.bag and lose of 

ameait:illa by Barr.lsoD .J. OD 29t:b Septftber. 1989. 

3. C.L. B.047 /81 Lindo BDrrl.s vs. Baron McKenle;y. Volume 3,. 

page 8. An avard of $280,.000.00 for pain and suffad.Dg and 

loss of Gmeld.ti.es on 15t:h ~ .. 1989 tiy Marsh .J. 

4. C.L. D. 49/87 Derrick Dornde vs. Vfm:ent Yee 5aDg et: al,. 

Volume 3,. page 133. All ~ of $140,000.00 for po.1D and 

aufferlng mad loss of mneqftfes by Llmgrin .J. cm 12th 

December. 1984. 

Based on the above .mmrda and g:lvell the nature of t:he :btjuries suffered by 

the plafntlff, t.be persouality c:lumge vbkh Cha pldntiff baa experl.enced,. 118 

well as the tot:ol. impo.1.J:mmlt of his whole person assessed by Professor Golcliag 

at: 22% I am of tile op:ln:lon tbot none of the eight awmds cited by Hr. Snmdn 

aJ.t·bo11ah helpful ore of much assistance. The only atJDrd which ~-=l'MB wit:hiD the 

range of meritingaome c:ons:lderat:lon be:IDg C.L. S. 341/1984 Smf.dl v • .James and 

~being a matter in which the p]o'Jnt1£f'a injuries were aa~Bs.Jd a.t: 60% of the 

whole 1HSr80D 1e clearly out of proportion to the inataB case. 

Hr. Graham has submit:ted that an mmrd of $2.000,.000.00 would be more fn 

keep:IDg wit:h the justt.ce of the p)n'Jnt1ff's cJofm. G1.veu. the absmce of an a

pert eri.dence eupport1Dg any evidence of a personality c:bange on the p)njnttff's 

part I would rule out tbot aspect of the macter in arriving at an mrarcl under tld.a 

head of the clofm, Of the cases nf.n~ to by Hr. Gmbom I would regarcl c:ngm-u 

vs. AJJen mui Barris vs. HcKenl.ey {referred to supra) as being wrest :In nlevaee~ 

to the instant case .. 

'1'he degree of disability 1n tb1s case woal.d suggest that with some alight 

adjueW upwards an mm.rd 1n t:hc range of say $320.000.00 for pain and 

suffering in September 1989 vhen t:he anrd in C.ampbell was 1llDde ought co- aeet tha 

jued.ce of this case. This sum when converted into die money of the day uai.Dg 

tbe latest C011SU111er pd.ca mdicea prepared by the Smtisc:Lcal ~ 

Jmno'lca 1fOlll.d reauU fn a present award of $1.380.ooo.oo. 
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C.L. L.091/90 

Liability bav1Dg been apport::lcmed as between die first p]nfnttff Hemal 

Bennett: and che defeudonts . t:he dmllogu to be awarded to the secaad pltdnt=i ff 

Doreen Lalor now f all.s to be asaesaecl. · 

tiie !>liaihl:f.ff's cl.mm falls to be assessed under the follou:l.Dg heads:-

'_:. '.}.. ' •'· ,• 

Specaw. . Damag~ 

The ~s of speda..l dmnogu claimed the following: 

4) Lbss of bluings $ 4.800.00 

bj Cdst of transportation t,221~00 

c> c0ft of hbap:ltaHeaticJD 4.,560.00 
~ medicdtton 

d) It.ems of extta nou.r1shmeilt 19 625.00 

e) Items of clothiDg l.Ost 350.00 
-

$ 12,.562.00 

Loss of EnmiDgs 

The plaintiff worked GS a baby si.tt:er prior m the acc:l&o?.6:. As such she 

earned a salary of $250.00 per week. She said tbnt she bas not: worked s:lDce 

the acciclent. She baa td.ed to get a job as a baby si.ct:er but so far she hDs 

been UDSUCcessful.. She 8G1cl t:bae she can no l.oDger DIDB'!lge t::hat job and i.t appears 

t:bat she either baa no odwr morkemble s1dl.ls or has not: a:ried t:o :lmrolve heraelf 

in some other type of occupadan. What is clear is that she ie obliged to take 

such reasonable steps to mitigate her loss mid I ma of the view timt she has not 

gone about tbnt: tG&k 1D any memdDgful. manner. The :Injuries that she suffered 

nl.tbm1gh of a serious na.cure cl1.d DOt result in any loss of limbs nor baa it 

a.ffectecl her mento.Uy or 1D a mnmier as to interfere vi.th her funct1on:lng a.t 1:be 

level that: she ws before the a.cc1.deDt:. Her demeanour in the tdc:neas box Vhu• · 

giving me the fmpressiaD that she wns of a simple minded nnture did not suggest 

t:o me that she ie uumployable. It ie al.so of some sign:f.fiem>ce t:bat the mole 

p]aint'Jff who suffered far more serious injuri.es wns back at work aft:er one year. 

From thf.a evidence it is not known. however. just when 'the pl.D.:lntiff was suf-

f:lc:'Jent]y recovered from her injuries so as to be able to re-c:ommence wrk:lng. 

Gi.ven the period during which the male pl.D.:lntiff wns absent from ~rk and :lD 1:be 

absence of auy med:tci1l evidence 118 co wlaeD the pl o1nt1 ff Wml considered u betng 

fit en~ to reaUma vorldDg ·I would CODS:l.der a period of ·sh 111DD.ths saggeaCed by 
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counse~ as ~eing n r~ble period for her tobiJ. recupcratiOli. Th.is wijuld t4ke 
' ' 

into accrJunt cltct. fact that she was in hospit4l for six weeks, her i~g li~ in cdat 
. ' lj . 

for ia.bo~f three to four months, and there was follow-up treatment ~f about t~n 

weQks after the repicival of th~ cast. 

In the cir~Um&tabc~I using tho amount of $250.00 p~r w~ck as the tinse figure 

. I " 
ah~ would be entitled to recovQr for loss of 4a.rnings $6,500~00. 

b) Cost 'of tr4Dsportation 
-. 
el Items of clothing los11: 

' I 

Th~se two items which wgrc not ch4llenged by the d~f QUCC wore both proven o~ 

th~ evidence to be $240.00 for th~ former and $350.00 for the latter. As there 

was no QVideuce led to establish items (c) and (d) this would result in the tot4l 

sum rQcoverable for spec141 dmmlg~s amounting to $7,090.00. 

Gen~ral Dailulges, 

This fails to be llSaeased under the following heads:-

(1) Loss of future earnings 

(2) Handicap on the labour market 

(3) Pain mid suffering and loss of amenities 

Although the learned counsel for the plaintiff bas submitted. that the plaint:l.f f 

ought to be 4warded compensation under this hea.d upon th~ basis of loss of futur.s 

e4rnings as she has tried unsuccessfully over the period since recovering from har 

injurias to obtain work. I agree with the submission of lEUlrlled counsel for the de-

f enclmlts that there was no madical evidence led to support the fact that the pl.lltr~-

tiff is permanently disoblad and as such has been render~d incapable of working. 

HQr claim therefore. falls to b~ considered as one to be compensated for her b&;rut'\.-

cap on the labour market, on the grounds that it is hQ: pr~scnt condition due to 

th~ injuries that she receivod which was the inhibiting factor standing in the way 

of hr.ilr being able to obtain gainful employment. Lenrned counsel for the defend4nt 

had suggQsted a sum of $20,000.00 as 4 reasonnble mtard under this head. The sub-

mission of lea.med counsel for the plaintiff suggestQcl no sum under this head 

QJ.ecting as he did to deal with the clAim as being one for loss of future earnings 

for which using 4 multiplier formula he arrived at a sum of $46.000.00. 
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Based upon the 16% impaipnent of the whole pe~eou auff~red by the pl.41nt1ff 

I would consider a ,/~ of ~30)000.00 as a reasonable a~ard under th~ heading 

of Handicap On The Labour M.nrke~. 

Pain and Suffering mid Loss of Amenities 

The plaintiff suffered fractures to the lower third of the right tibia. and 

f2mur. She also suffered multiple abrnsions all ~ver her body. She spenc six 

weeks in Kingston Public Hospital during which period h~r abrasiQns healed 

l~aving scars. She was discharg~d after the per!ud of six we2ks with her right 

leg in 4 cas~. 

An taXmninattun of Miss Lalor by Profeescr Sir John Golding en July 15, 1992 

in his written repurt (exhibit 3) preparec on th~ follO'l"..d.ng day disclosed th~ 

following condit.in~:-

"On cxt:1llirultion there wa:J mult:tp!e s~ars pr-·..;ticulmdy with the 

left forearm and both lowe:a:- extr'C~lit~c'1, m.c=c ~cvere. around 

the uuter side of t:he left ank.1.P., The right low~r extremity 

was a inches shorter than the left. The fracture r;f the 

femur hlld united Yith abcut 15~ of external tortion. There 

wns n good range of motion of the right knen but fl~xion of 

the :~eft knee was restricted to 95%. Thera was an almost full 

rang~ of motion of the right ankle but reduction of the motion 

of t: ~c right subtalar mid midcarsal joints." 

Based on the above Professor Golding wa.s of t:he viaw thllt the plnintif f h:ld 

reached DlllX.'f.mui..~ metlica1 improv~cnt- Her coo.dition was then aoeessed to au im

pairm'1nt of 16'.{ of the whol£ pcrsou. 

Mr. Sarnudn <rhile not relying on auy authority hnf' suge~sted llD award under 

this head of $~15,000.00 to $145,000.00. 

Mr. Grahmr for his part has suggested ~n nwur.d of $800,000.00 to $900,000.00. 

He reliQd for 3Upport on tho f ollelld..ng £l":-7m:-do 1::·0!!1 1"'.ra w Khan vs compilation on 

Personal Injury Awards in th~ Supr~~c Cou~t oz Jrun~ic•~:~ 

1. Judith Shrouter by noxt friend Mon.i.ca 8hroutor vo. WaldE.:u Wulters 

Volume 3 page 1 (i:·cf <ane<i t:o oJ~pru) 
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2. ML:bael Cmnpbell vs. Ernest Allen, Volume 3, page 5 (referred to 

supra) 

3. Lindo B4rr1s v. Baron McKenley, Volume 3, page 8 (referred to 

supra). 

The several cosmetic d~fects on her legs, thigh and forearm, was also a 
I 

factor which the plaint1.f f as a young woman, it fills to bQ considered 1n arriv:f.!l~ 

at a high award 1n the circumstanc:i:~. 

Having considered thosQ awards and given the natur2 of the plaintiff's pres!'_:-·· 

condition I mn minded to follow the award µi the Shrouter case (supra). Although 

the injuries in that case r~sulted in a 70% disab~i~y as against that suffered 

by tho plaintiff in the instant case the whole body impairment was 15%. The fact 

of there being brain dmimgra in the Shrouter case, howQver » would result in ehe \ 

awa.rd in this case being ~gduced to one of $120,000.00 in February 1987. When 

converted to the money of tho day using the consumer pric~s indices supplied by 

the Statistical Institute of Jamaica (November 1993) th~ result is an award under 

this head of $700,000.00. 

Th~ D~fendant's Counter Claim 

The pnrticulars of special damages 1n the counter cl.4im aought to recover. r:·· · 

sum of $25,800.00 arrived at as follows:-

1. 

2. 

3. 

Cost of ropa1rs to motor vehicle registered 
PP 650 B 

Assessors Fee 

Loss of use 

$ 15,000.00 

600.00 

10,000.00 

$ 25,800.00 

The evidence adduced in support of this claim f ~ll far short of the strict 

proof required to establish it, the evidence being limitod to the bare ipse dix1t. 

of the 2nd defendant. He t~stified that the defendant's viahicle hl1d been repairc~ 

by a mcchonic one Donny but no-one was called to state how the sum cl.4imed for 

repa1rs to the vehicle was arriv,zd at, or for that Dl4ttiar 1n relation to thP. cla.:tir. 

for loss of use, how long the ropa1rs took. As to thQ claim for Assessors fc~ 

and wrecker fee, here again no oral or documentary Qvid"1Jlee supporting the testf-~ 

of tbe defendGDt was forthcoming. 
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The evidence led to support the counter cl.aim again brings t9 mind the 

achllonition of Lord Godd~rd CoJ. In Bonham-Carter v. Hyde Park Hotels Ltd. 

[1948) T.L~R. 177 at 178 where on not too dissimilar fac~s the noble Lord 

said:-

"fl~int~f fs must understand tbAt if they bring Actions 
for damage• it is for them to prove their dmnage, it is 
hOt enough'to write down the pArticulars and so, to 
~p;anit, throw them at the head of the Court, saying: 
"this is wbD.t I h4ve lost, I ask you to givQ me dmulges." 
They have to' prov~ it l" 

i '. . . . . .· . : -· ~ . I i I 

In iight of tbe ab«*~ the requisite proof being iJicking the cod1lter cl.Aim 

ifi rejected. 

In sUIJlllU1ry, the results ar2 as follows:-

C,L. B. 182/90 
t I 

Judgment for the ~1.d.nt!ff ag,rl:aiiis the defendants f0r $1,618;337iOO 

with costs to be agreed or tO.XQd being:-

(i) Ge~erai d4iii.ngQs for Piliil t.ind Suff er:f.ng 
a.nii Loss of Amaiities 

(ii) Ftiture Medic.ii ExP"-tUtcs 
. I 

(iii) H&tndicap oti tho L4b~ur Miiiket 

Special Dmnages 

C.L. L.091/90 

$ l,3ao,ood.oo 

35;300Lb0 

so.000.00 

153.037.00 

Judgment for the plaintiff Doreen Lalor ag4inst thQ plaintiff Bernal 

Benn~tt and the defendants for $737,090.00 with costs to be agreed or taxed 

being: 

(i) 

(ii) 

(iii) 

Counter Claim 

C.L. B.182/90 

General Damages for Pain mid Suffering 

Ha.ndico.p on th<ll Lo.hour Ma.rket 

Special Doma.ges 

No award made. 

$ 100.000.00 

30.000.00 

7.090.00 

• 
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Dmnages tuid award for costs to be apportioned between first plaiDtif f and 

the daf endADts to the extent that the parties have been found to be blameworchy~ 

Final judgment euterQd for plaintiff Herna.l. Bennett for $647.334.80 with 

costs to be agreed or taxed. 

I:nt:ereat wtled on aperial damages at S% as frmn June 4. 1989 co Mnrcb 

2s. 1994, and on gemmil damogea for·pa:l.D mid auffedllg and loea of gemltf• 

at 3% as from July 25, 1990 (the d.Ue of may of appeannca) to llDrch 2s. 

1994. 
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