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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SULT NO. C.L.1986/B476

BETWEEN LESLIE BENNETT PLAINTIFF
AND : VIC BOWEN FIRST DEFEWDANT
AN VIC BOWEN NEW AND USED CARS LIMITED SECOND DEFERDANT

John Givans for Piaintiff instructed by Duan, Cox aud Orrett.

Rudolph Francis for the Defendants

Tried: December 2, 3. 4, 1991 and Jaauvary 22, 1992.

Judgment

RECKORD, J.,

The plaintiff is the vwmer of a 1979 Turbo charge Ford Mustang
Mctor car which he takes pride in keeping in immaculate condition. It had
all the latest gadgets and equipment and despite iis age is what &8 commonly

called a "crissers”. He is a customer service agent with Delta Airlines

and resides in Florida, United States of America.

When he was leazving the island in Ociober 1984, he desired to leave
car with a responsible person. He spoke with his aunt, who recommended the
first defendant who operated a new and used car agency on Brentford Road.
He drove his car to defendants premises, spoke with the first defendant who
agreed to keep the car on the premises.

Un the pleintiff's evidence he offered to pay the first defendant
Twenty Five Dollars ($25.00) per mouth for keeping the car and in addition
would bring a bottle of whisky for him whenever he came to Jamaica. The
first defendant's duties were to keep the car on the premises and start it
from time to time to keep the battery charged. KHe was not authorised to
drive the car on the public %oad. On leaving the car he paid the first
defendant Twenty Five Dollars ($25.00) and he left with him the keys for
the ignition and doors. He did not give the first defendant the keys for

the gas tank or the wueel locks.
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He returned to Jamaica theresaftzr and from time to time used the cay
and returned it to defendants on similar condiiions.

In Avjust 1786, he received a telephwn: call from Wendon Galloway,

a handywan, at defendents business premlses, and returned to Jamaica on the
next flight. de went to defendants premis.s and saw his car - it was in his
words ‘‘completely cmashed". He saw the tirst cdefendant the following day
and asked him how caxy came to be in that condition. The first defendant
told him he did not drive the car, it was the watciman Wendon Galloway whe did -
but that he would be prepared to fix the car. The defeondants failed to fix
the car and he accovdingly bhad it repaired and imstructed his lawyers who
issued a wric claiming dumzges for failing to take proper care of the cux asnd
altefnativalyg daages Lor crespass,

He had veported ithe accident ¢o his Insurerz that firsc defendaant
never had any permiszion to drive the car. He nover recaived muy paymoent
irom the iunsurance coumpaiy.

Mr. Galloway testified on Lehalf of ihe pledatiff thuat the first
defendant told him that the plaintiffis car would be kept on the premises
and that he should take care of 1it, clean it stars it and drive it on the
premises when thet was necessary. e denied that the car was left with him
and that he bad any authority to drive it ou the road.

In sugust 1366, the Friday before the Indespendence holidays he saw
the first defendact drive out the car - thare was no damage on it. He unext

saw the car che ‘fuesday worning following ca the premiscs., The first defend
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wag standing besilde it - it was now damagaed. The first defendant told him ke
warted hiw to help him. When he asked what help he could give, the first
defendant asked him to tell ¢h. platntiff that it is he (Calloway) who was
driving the car taking it to a body rvepalrman whon it was damaged. The first
defendant told him that he was driving the car home that Tuesday morning sbout
b o'clock along the mockfort Road and a bus in frout of nim pulled up suddenly
and he had to puli over ro his right side and he crashed into a V.W. motor car
coming in thi opposita directinon. He telephonad the plaintiff some days later
telling hiwm about the accident.

The Motor fusurers Adjusters report which evidenced the estimated

costs of repairs was adwltted in avidence by consent.
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In an amended defence, the first defendant denied “that he recelvad
the motor car frowm the plaintiff whether for the pufpose of safe keeping
or any other purpose, bui say that he drove the ezid wmoror car on the
st of August, 15856, along the Rockfort to Hasrbour View main road in the
parisih of St. lndrew. when It was involved iu an accident with another
wotor vehicle.” He alsc denied trespass and ciziwed he had the piainciff's
lmplied coasent aud permission to drive the car.

in his evidence the first defendant statsed that in Cctober 1984,
he had wet the plaintiff wno asked him to keep his car on his premizes,
ne was happy to do éc 28 his very good friend the plaintiffis aunt, had spok
to hiw about ict. de admitted that the plaintiff asked him about payment but
that he refused to accept any. de iatroduced Wondon Galloway to the plaintiff
right hand won” who would be present to doliver the car to him whenever
he arrived in the islaud. On several occasions the plaictifi would telephonz
him informing him that he was cowlng and the first defendant wouid drive the
sadld car aud pick wp the plaintiff at the adrvport. Galloway had also driven
the car to take pladutifi from the airport

in 1986,

pefore a holiday, Galiocway told him that the plaintiff

would be coming to Jamedica so he should the car ready for hiwm. He drove

[

cut the car the Friday evening and wenl to his girvlfriend's home. The
Tuesday morning “Whan L woing howe to Harbour View I going alomg «t Cement

Company and 3 bus stopwes below bus—siop sudd:

Iy on wme and T pressed the

brake and 1t soce of grabbed ou the right rexe wheel and with tae sand it

turned across puttdny the head out. A V.W. was coning at such a speed aad
it hit the whole complote frout of the mustang.”

When plaintziif cone he told him he was sorry it had happened. e
P ¥

denied that plaintiff .sver told hiw not to car ou the street, he had
no doubt that he liad cthe plaintiff’s consent to dyive the ecar. Hde adwitted
in cross-examination that "The car was left under wy personal responsibility
in wy premises’ and lacer "I agree car kept there for sufe-keeping “and I
did not fix the plaintiff's car as it was insured.”

Ian Edwards, czlied by the defence,; testified st seeing Galloway

driving the plaiuntiff’s car on the road ou several cccasions.
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At the 2nd ot the dzfendant's cace Mr. Francis submitted that
wicth regard to the paynent of any fees to the defeandant the plaintiff
had not satisfied the evidential burden of proving payment in the absence
of which there would be no eanforceable agre2ment. In concract the plaintiff
wust fail.

tr. ¥ranciz ouoieilcted that the whole issue turns on whether the
first defendant hud pormission to drive the car. He urged the court to
accept dufendaunt’s evidance and to fiad that the fivst defendant had
perwisgion. The witness Galloway had an interest to serve and that his
evidence must be viewed with the greatest care.

It the bailueat was gratuitoue ir. Francis submitted that the
plaineiff must prove negligence. The plalatifi having failed to prove
negligence his claim in ballwent wusc fail.

Kr. Francle argued that it was plainciff’s case that there was

an agreemnent for first defendant to drive the car, therefore there could be

Un behalf of ine plaintiff, Mr, Givans subimitted thav the defence
settled by the defendants had been completely depavied from during the trial.

Based on the first defendant's adwission he argued that all the
ingredients of pvailuent 2zisted. Where goods cre damaged in the hands of

the bailee there is a presuwuption of unegligence. Ue referred to Crossly Vaines

Personal Property. b5va sdition -~ Chap. 6 at poge 9¢, where the learned authore

said "A powerful ruic of law aids the bailor who sues for loss of or dasag

[}

to his propevty wiile in the bhands of the bLailec, Unee the besilor proves
tiiat bailaent =xisted aud that the chactel balied was lost or daraged during

3,

the bailment, the bailoe must disprove the 3

ronee of negligence which
thereupon arises. 'The proof rests upon his that ne took reasonable and

proper csre for the gue sacurity and proper delivsry of the bailment and
whether the bailment is for reward or gratulbews and whether the claim is

put in detinue or trczted as an action for ueslipence makes no difference.”

It was his subumission that far frowm disproving uegligence; the

evidence of the defermdlant as how the accldont touk place was a classic casc

of negligence.
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1respass o goods cousiscs of any legaily unjustifiable asct of
direct physical iuterferance with chettel in the possession of another.
It was his subwission chat when the defendaanr ook the car for the weekeond
aind was returning from his girlfriend’s home when the aeceldent cccurred
this was a deviation from his contract - A bailec who deviates frow his

! contract, or otherwise e¢xceeds the terwms of his bailment way be liable for

loss or demage co the bailee’s goods withour further defavit on bis part

See Crosby Vaines {(supru} at page 103,

et

FINDINGS

wotwithstanding pevagraph 2 of the awended defence Filed whercin the

defendants deny the plalutiff’s claim thac wvhe ecar was left undar their

<¥‘; control, but in custody of Wendon Galloway, T fivst defendant testificc on
(ﬂ] vatn under cross-exasiuevion that “The car wes left under way personal

responsibility on wy prewmises.”  Save that he incroduced Galloway to the
plaintiff as the purson who would look after the vonicle and deliver same to
the pleintiff if the first defendant was absant, the first defendant gave no

evidonce thst the cor was left

~
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% the custody of Galloway. Imdeed Galloway
denied that the plaintiff left the car in bis custody. 1 have no doudt

therefore and accept tae pleintiili's evideucs car was lefr in the

stody of the defoudauis.

ot

Under wiot condition was the car leit with the defendants? On
defendants’ evidouce the plaintiff wer him 4w 1934 and asked him to keep the
car for him -~ besxuuse of his long acqualntguce with plaintiff’s aunt, hs would

not charge any fecs - Be asked plainciff how going to be hera

and plaintiff sadd he don't know but he goos wod ecomes qulte often. Whareupon
he introducwe Galloway we tne plaintiff as cthe person who would be looking

after the car - He furither asked ths plaionciéf to telephone bim whencver he 4s

coming and the first ndant “would run ii avound the block to see that

everytiing 1s o.k. =and s said perfectly alright w¥e. howen.”
Om the plaictafi’s case he was paying the defendants Twenty Five Deliars

($25.00) per wonth to keep the car. Un defendnnts case he was doing so

pratuitousiy. voes it nake any Jdifferencc’
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ined in ualsbury Laws of gngland, 4th Edition at
paragraph 1501; "is the delivery of personzi chattels on trust, usually

on a contract expross oy implied, that the trust shall be duly executed,

ard tue chattels req

Liveres 1o eiciwr their originzl or ar altered form,
as soon as the Liw: or use LOr, or coudiiicn oa which they were baziled shnil

nave elapsed or Boea perforued < The elament oc

woi to all types of bailmen:
is cie hupositioo of sv obldjation, bucause tnw bakiag of possesslen in the
circunstances involves i assunption ol responsibiliity for the safe keepiug
[

of the goods.'

What die the

gtee of care and ddlijgoace required of the baiiee?

an ordinary degras of core aind skill is usually reguired when both baliur

and bailee bencfic £oow the trounsdetion. Wi

mhe beneiit ds wholly thet

of the beiior, iz recn s that a siighter ddiigence is required. The

coveunon law duty ol 2

his bailors goodis
(Bee malsbury 4th mdation peragraph 1503). The wsasure of diligence dewmanded

of a gratuitous

sitoiy 1s ag a4 rude that depree of diligence woich men
of comon prudeinice genorally exsreise shout cheir own affairs (paragrapn 1515).

Because of the good relatlon berween the first defendant and the

tin

plaintiff's caat, I

of the view that altnough e yuestion of payment

did arise, that the

the car on 2 aguitous

busis. The plainciff ¢ cvidence that he paild Twsuby Five Dollars {%25.40)
per wonth is cherefore sciccted.
The tirst defundsnt is the nanaging Jdiracior of the Company Vie Howen

New and Used Car bimited - the sccond defendsai, e hod been in the used

car vusiness frow (958, In 1986 Yo was ihe ownew 0f 2 moLoY Cars. e was

ey

a Justice of the £¢

Jor Klugoston., Undoubbaedly he couid be iwgarded 28
4 responsible purson. R was therefore requirad Lo uxercisce that degree

o5 déligence which a =

of his standing gonernlly cxercise a2bouc his own

affalxrs.

dow ddligent was the first defencant whent the car was dawagwd?
U lids evidence he swuny suddenly frow beldnd 2 bus chat had stopped and

nge as Lo the condiciown of

crasied in en onccaing cav. There is 0o evi

the road at the of the awmount of iy cn the road. it is

reasonable to infer that at 6:00 a.m. thers would be very little troffic,



#hy then w2s this accidont?  was il because

driviag fcou uear to ths
bus or because he wig overtaking the bus withcul ensuring that it was safc
to do su?

Tue driver of a wotor vehicle following another should allow a

sufiicient space batwa

the wotor wvehicles in whieh to deal with the

ordiaary experiences of Ly

4]

ffic (Bee Charlesworth on Negligence 4th Edition
peragraph 228).

o

The first defengant says 1t was caussd by (4) the bus stoppiung

sucdenly before reaschiung the vus stop; (A1) wien he pressced bie brake the

1.

e frounc outy (Lidi)

right rear wheel grasbed and turned across pu t

sand on the rond; (dv) spued of oncowing venicle.

After o cavelul consideration of the fdrsé delfondant’s evidence on

how the accident occurvsd, 1 £ind that he bhas le¢d to discharge the

evidentini vurdgen 3G upow bin e digprove the Inference ol negligunce.

Indeed, his evidencs

iv this regora woeuld tend %o ghow chat he was driving
negligentiy. The defendante hove failed teo nrove that they took reassonable
and proper cave foo the due gucurily eand prouey dolivery of the car and are

thevefore liable to &hs plaintiff for the da o the car.

Damages for trespass was pleaded in slternative. EBven 1f it

coulid be idumplied that tne first defendant had pe

wlssion to drive the cav

around the block to sce that it was in good ruuning condition, this could

not by any streteh of toe iuwagination includ: takiig the car out of the

premises where iU wan

supposed to be kept fox

rriday to

Tuesday - and driving 1t all over the corpora

This cerrainly was 2
bailes who deviaved feon his agreement and weuld be liocble witbout wore Lo
luss or damage to wis bailecs goods in Cresphse.

pefore closisg T amust comsent on a pixt of the evidence given by

tie witness Gollowsy whoroin the first defesdout soked wim to rell plaineiff

that 1t was he Guliow.y was dyiving the car whoen 1% was daaaged. It is

sufficienl to say that thls wap uever chaligug:

by the defencs and must

therefore be accepiad s & brazen attempt ow the part of the first defeadant

to distort the facts ~ul to wislead the plaintdif cud shift the vosponsiviliilty

of nis negligeuce on the shoulders of the hancywio.
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Theve will thrrelc

against both delenuar

s

D

nent for tas pladlutiff as clailined

g oan the suw of Tweniy Seven Thousand Five Hundred

anc sixey Dolliars (§27,550.00) with tiree days cosfs to the plaiatiff tc

be agreed or taged.
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