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On the 10th June, 1994, the Plaintiff filed a Writ of Summons 

in which he claims against the first Defendant specific performance of 

a contract made between himself and the first Defendant, concerning lands 

at Rhudd 9 s Corner in the parish of l"dinchester and for an injunction. He 

also claims in the alternative, damages for breach of contrnct. The second 

D~fendant was subsequently joi~ed as a party to the proceedings. 

The Plaintiff issued a summons for an interlocutory injunction 

on th•:.! 2nd August, 1994, which was heard and dismissed on the 27th September, 

1994. An Appeal from the order of refusal of the injunction was allowed 

ou the 27th February, 1995, when the Court granted an interlocutory injunction 

und issued directions for the reinstat~mcnt of a caveat which had been 

lodged by the Plaintiff. 

By a Notice of Motion issued on the 4th July, 1995 the Defendants 

sought the following reliefs~ 

" 1. All Injunctions Relief/a and order/s. 



2. 

and directioi:u:::/s to the Registrar ot Title~ 

granted touching and concerning lands 

registered at Volume 8155 Folio 55 of 1:h::! 

1<.cgistrar Book of Titles or howsol!Vi:~·c he 

described and bE-ing th~ l.::nds sub_i~~ct of the 

action and/or 1nade by the Court of Appeal with 

Special referenc;; to Interim Order mad.,:;: ar•d 

dated 7th I>&ceni.b,>.:r-, 1994 in thi= follow5.i!g t.:.rmsp 

"that the Rr..!gir;trar of Supreme Court dir!~Ct the 

Registrar.· of Titles to reinstat€: Cavc;-~t d&tf.d 

11th February~ 1993 connected with C0.1J ificate 

of Titk n~sistered at Volumt: 815 !folio .)5 

of the ltegi:::;trar of Titl~s until f m:thcl' order 

so as to prev~nt any dispositiot; ol.· ot he:.: 

dealing3 with th~ property;" and Intorlocutory 

Injunction gra~t~d by the said Court December Op 

1994 as followas "Th~ Defendant be :Z.<-:Jtraincd 

from deali11g or dispoi:;ing of lands regJ.ct1.!t: ... d 

at Volume 315 Folio 55 of the R~gi;_;,:rar f)ook 

of litlee until th~ trial of this uctio& or 

until further ordl!r11
, be discharE;>!d" cuspcnded 

recalled 01.· remove!d. 

2. The action be dismisced for want of proc~cution, 

or having bc~n aborted or terminatt:d~ fh.:: -:ontract 

subj1.~ct of th.: action havine, been te:i.t1dr.;Bted, 

substituted for$ and r<:placed by a UC:\W contract 

for the sale and acquisition of tht\ said property 

registered at Volume 815 Folio 55 b•~tween the 

said Plaintifi » Lloyd Bent and the f:aj_J 

Defendants» hcn:inbefore referred to ~ as 

Maurice Fo11f:,o 
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3. The Court makes such order/s and grant 

such relief /s as it seems fit, including 

entering judgment for the Defendant/s 

granting permission for discontinuance or 

withdrawal of the Counter Claim." 

I will now make reference to the first paragraph of the Notice 

of MOtion. It is trite law that the decisions of an appellate Court 

are binding on a Court of inferior jurisdiction. This Court has no authority 

to amend, vary, alter, set aside or otherwise interfere with the orders 

of the Court of Appeal. It follows therefore, that the Defendants cannot 

succeed in obtaining an order, or directions with respect to the reliefs 

sought under that paragraph. 

It is now necessary for me to proceed to consider th~ first 

limb of the second paragraph of the Motion which relates to dismissal 

of the action for want of pros~cution. It is essential for me to recite 

the chronological history of the steps taken in the prosecution of this 

matter. An appearance to the Writ of Summons was entered on the 20th 

September, 1994. A defence and counter claim was filed on the 7th October, 

1994. A summons to amend the statement of claim and for an ~xtension 

of tim~ to file a reply was issued on the 26th October, 1994. This summons 

was heard on the 25th January and an order made granting the Plaintiff 

14 days within which to file the amended statement of claim and for the 

d~fendant to file amended defence and counter claim within 14 days of 

service of the amended statement of claim. The Plaintiff was also 

granted leave to file and serve reply and defence and counter claim, 

within 14 days of service of the defendant's amendud defence and counter 

claim, or within 28 days of servic€ of amended statement of claim if 

no amend~d d~fence and counter claim filed. 

Amended Writ of Suirll"!lons and statement of claim were filed 

on the 3rd February, 1995. This was followed by the filing of an amended 

defence on the 16th February, 1995. A reply and defence to counterclai.Iu 

was filed on the 24th March, 1995. Summons for directions was issued 

on the 17th July, 1995. This eummons came un for hearing on the 28th 

Septembar, 1995 but was adjourned sine di~. 
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The defendants did not proffer any evidence in support of 

their application to dismiss the action for want of prosecution. This 

notwithstanding, the court is empowered under its inherent jurisdiction 

to dismiss the action if certain conditions are satisfied. In considering 

whether the action ought to be dismissed, the fundamental principle by 

which the court should be guidedp were propounded by Lord Denning M.R., 

in the case of Allen v. McAlpine (1968} 1 All E.R. 543, as follows: 

The principle on which we go. is clear when 
the delay is prolonged and inexcusable and 
as such as to do great injustice to one side 
or the other. or to both. the court may in its 
discretion dismiss the action straight away. 
leaving the plaintiff to his remedy against 
his own solicitor. who has brought him to 
this plight." 

Lord Diplock in the cnse of Birkett v James 1977 2 All E.R. 

801, in making reference to the principles stated as uud~r:-

" ••• To justify dismissal of an action for want 
of prosecution some prejudice to the defendant 
additional to that inevitably flowing from the 
plaintiff's tardiness in issuing his writ must 
be shown to have resulted from his subsequent 
delay (beyond the period allowed by the rules 
of court) in proceeding promptly with the 
successive steps in the action." 

To satisfy this test it ruust be establishi!d that one or other 

of the undermentione<l conJitions is fulfilled:-

(a} There is evidence of an intentional or contumelious 

default by the plaintiff, or 

(b} There is evidence of inexcusnblc and inordinate 

delay on the part of the plaintif t and such delay 

woul~ result in substanti~l risk of a fair trial 

or ouch that would cause serious prejudice or 

injustice to any of the parties. 

No evidence demonstrable of any default on the part of th~ 

plaintifff which could be considered contumel:f.ous or intentional, exists. 

But is there any delay which could be interpreted to be inordi11ate and 



ir..excusable such as to give rise to the risk of a fak c ::U:J., or 

which would result in serious prejudice to the defendant if the action 

were tc proceed? It has b<:-en observed duitL subsequ1.::nl to the filing 

of th£: Writ of Summons all documents ranging from the appc·•nrance to the 

ameude<l defence and counter cla:1.L1 were filed durit'!& tli.1· periods prescribed 

by law, or by the court, fo1· their filing. Mr. CrooLy submitted however. 

that the reply and defence to count~r (:.lil:f.m and summons for directions 

had b~cn tiled out of time. 

The Judicaturt= Civil P-::-c~edure Cod~ Act s~~ct.~oh 7.30 ;_;rovides: 

''Where a counter claim is pleaded, a reply thereto 
shall be subj~ct to the sections of this law 
applicable to defences." 

S~ction 199 of the Act provides as follows;~ 

"Where a defendant has entered au appearance» he 
sha11 file his defence ~nd deliver a copy thereof. 
within fourte~n days from the time limited for 
appearance or from th~ d~livery of the 
statement of clnim whichever is the l~tter unless~-

(a) the time is extended by consent in writing or by 
court or a judge. oe •• " 

The order of th~ cuu::ct dicected th:1t the replf ~ .: 0 ·i d::-·f :.!r.ce to 

cour.t1,:.:rclaim b~ filed withit• 14 d.<i.ys of tht: dl:livrc; ri; of th(' ~.llli:an<led c:kf~nce 

mtd counturclaim. There is no cvitknce of the dati:! of w.,nrice of the 

fo.ttl:!.L document. Consl:!4uently 9 then~ ir. nc proof thnt thn pl.:ading of 

had b~<.!n file~ outside;! of th·~ pn scribeJ time, as m:ger1 by l<i.r:. Crosby. 

So far l!G the issuing of the. summons for uir..;ctions itJ concerw~d, 

the Judicature Civil Proce;Jure God"- act section 'J.72 ·1,,;~!~f.: S prcv:f sion 

for tht< filing of :'l summons for ,Urcctions within 7 d~y~: tif the pleaC.ings 

bei11g (~el.:mt.:d to be close. Th12. pl"'ndings in this actio-a wc.ul<l h:.we been 

cons:i . .:?.,~l'~d clos~d on the 2t•th lfar;:-h~ 1~95 on the filing nf th~ r~ply 

~.nci c.ehmce to counterclaim. Thi:: $UllllllOU for directi0r• ought tc hnve 

l>ccu if;su:::d on the 1st AprilD 1095 lmt was instead ici:-.: uud r 0<1 th~ 

17th July~ 19S5. Thlo! rz is a delny of Dpproxi.nMh. ly 

3 II1vntho in the :issuing of the su;1rmc1na. The time which •·' J..:ipsed 



6. 

between the close of the pleadings and the filing of the summons. cannot 

in my opinion. be regarded an extraordinarily extendeci period which would 

r~nder :f.t impossible for a fair trial of the issues to be secured. There 

ic also a delay in obtaining an order on the summons for directions but 

the hearing of the summons had been def erred by the Viaster pending the 

outcom~ of the Motion filed by the Defendants. 

The comparativuly short period of delay from the time of 

plcdadings for directions could in no way materially affect the trial 

of th~ issues, nor is it likely to result in grave injustice to the defendants. 

:E'urthcr, by the very nature of the! cause of action, the issues to be tried 

would b~ substantially based on documentary evidence anL the defendants 

would in no way be jeopardised. 

In my judgment, the time expiring between th~ close of the 

pleadings and the issuance of the summons for directions cannot be construed 

as excessive and inexcusable. The summons has not yet been heard as 

the hearing had been postponed by the Court. Thcr~ is no evidence that 

if the matter proceeds the defendants would suffer any injustice or prejudice. 

Consequently, there are no circumstances which would warraut an order 

being made for the discontuancc of this action. 

The final matter to be addressed, is whether the action shoul<l 

be struck out on the ground that the original contract of sale had been 

terminated an.d a new contract had been substituted therefor. 

In or about March, 1989 the plaintiff ~ntere<l into a written 

agreement for sale with the first defendant for the purchase of land 

at Rhudd 9 s corner, in the p~rish of Manchester, for the cum of $900,000.00. 

A deposit of $150,000.00 was paid by the plaintiff and was accepted by 

the defendants although it had been paid outside the p~rio~ stipulated 

in the contract. The sale was subject to a mortgage to be granted by 

the defendants. The plaintiff executed the mortgag~ deed and was let 

into possession, notwithstanding the document ha<l not been executeu by 

the defendants. 
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A series of affidavits were filed by the defendants in which 

they adverted to certain events which had transpired since the formation 

of the contract. It is their contention that these events would have 

effectually discharged the original contract and given birth to a new 

one. In an affidavit sworn on the 30th June, 1995 the defendants averred 

that by exchange of correspondence between the 7th and 16th February 9 

1995 between the attorneys-at-law for the parties, a new contract had 

come into existence. 

It is necessary at this juncture to make ref crence to th~ 

correspondence to which the defendants alluded. The first letter dated 

the 7th February, 1995 from Mr. Owen Crosbie to Messrs. O.G. Harding 

and Company reads: 

"Please say if your client will settle on the 
following basis. 

1. He pays the balance of purchase money together 
with all interests up to the time of payment of 
balance as well as all costs to effect transfer 
to him or 

2. With reference to paragraph 11 in Affidavit dated 
23rd September, 1994 the dwelling house wb:ich 
Hr. Bent knew at all materia1 times was the property 
of Mr. Fong' s son and ld.s wife wb:ich was discussed 
to be severed with the approval of the Parish Council, 
be severed with 1/3 acre wi.th such approval and the 
Sale Price of Nine Hundred Thousand Dollars 
($900,000.00 be reduced to Seven Hundred Thousand 
($700,000.00) for the remainder of the premises. 

The signature of Mr. Maurice Fong is hereby 
affixed below mine. 

Yours truly, 

signed Owen s. Crosbie 

.......•••......... 
Owen s. Crosbie 

signed Maurice Feng 

·······•···•······· 
'D H Maurice rong 

A second letter from Mr. Crosbie to Messrs. O. G. Harding 

and Company dated 16th February~ 1995 was expressed in the following terms: 
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''My client, Mro Maurice Fong accepts your offer 
in terms of yours of 14th February, 1995 and 
7th February, 1995. 

The transaction will not attract any penalty as our 
exchange of correspondence is to be treated as a 
novation and will only submit the Transfer for 
Stamping in due course, that is upon the payment 
of full purchase price and all interest due up 
to that time together with your client's moiety of 
costs. 

Yours truly, 

signed Owen s. Crosbie 

•••••••••••••• 0 •••••••••••••••• 

Owen S.a Crosbie 
Attorney-at-law and 
Agent for Mr. Maurice Fong;" 

There is nothing in the contents of the letters from which it 

could be inferred at this point of the proceedings th~t the existing rights 

and obligations of the plaintiff or defendants, under the contract of 

April~ 1989 had been extinguished. 

It was also contended by thl: defendants that on request by 

the plaintiffs attorneys-nt-lRw for A statement of account to complete, 

the same was furnished by l~ttur of the 2nd March, 1995 and failure of 

the plaintiff to settle the account within 14 days given in that letter 

rendered the contract obsolete. The statement of account shows the sum 

of $1,328,693.75 due and owing to the defendants. This amount is inclusive 

of the balance purchase money with interest thereon as well as the 

plaintiff's moiety of costs. The plaintiff, by letter dated the 17th 

March, 1995, through his attorney-at-law requested six months to settle 

the indebtedness. By letter of the 20th March, 1995 the dufendant's 

attorney-at-law replied to tha plaintiff's attorneys-at-law~ the first 

paragraph of which reads~-

"The vendor Maurice Fong makes time of the essence 
of the new contract and fixes the 24th day of April, 
1995 as the last and final date to settle the 
account in respect of die · bl1fl contract and will 
treat non compliance with this notice ac abandomaent 
and breach of the said contract with the usual 
consequences." 
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The original contract was silent as to a date of completion. 

The question as to whether the time given by the defendants to the 

plaintiff for completion is a reasonable period, is a matter to be decided 

by a trial judge. 

The defendants also averred in an affidavit filed on the 

9th October, 1995 as follows: 

"That in further evidence of novation. the statement 
exhibit "A" referred to in paragraph 4 of our 
affidavit filed on the said 4th July. 1995 
included the new cost of $25.650.00 and was accepted 
by the plaintiff and all further exchanges of 
correspondence proceeded on this basis." 

The new costs to which the defendants r e late to the plaintiff's 

half costs of transfer based on the sale price of $900,0CO.OO. The 

metter of the costs, in my opinion, is with referenc...: to payment of revenue 

an<l is completely divorced from any issue in relation to a new contract. 

It was further statnd by the defendants in their affidavit 

of the 30th June 1995 as follows:-

"That so as to give effect to the new contract 
for a consideration we obtained the consent of 
Mr. Osbourne Brown. vbo had acquired an option 
to purchase the property and bad lodged a 
caveat No. 831661 to protect the option to withdraw 
the caveat and to suspend the operation of the 
option subject to the contract being completed. 
The obtain of this consent for consideration 
we contend was an act of part perfor111ence. 11 

The indications here are that thi.: defenuants •mtered into 

a contract by way of an option to purchase the land, with n new party. 

But there is is in existence an injunction restraining the defendants 

from d£aling with the property. Consequently, any contr..:1ct ba tween th~ 

defendants and another regardiug an option to purchase the lantl which 

forms the subject matter of this action would be in clir·::ct contravention 

of th~ or<ler of the court. 

The plaintiff, on the ether hand, stated that th~ subsequent 

to the formation of the contract in 1989, it was agreed between the first 
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defendant and himself, that the original contract of sale be varied and 

and in particular, it was agreed that the first defendant would no longer 

grant a mortgage but he, the plaintiff, would secure his own mortgage 

financing. As a consequence, he entered into negotiations with an 

institution with a view to obtaining a mortgage. Whil~ his application 

was being processed, the sum of $300,000.00 was remitted to the defendant's 

attorneys-at-law oa account of the sale price. The receipt of the sum 

was acknowledged by the defendants and was applied towards interest. In 

June, 1995 a further cheque for $1,028,693.75 in final s~ttlement of 

the amount due was transmitted to them but was returned. It is my view 

that the matter of whether the $300,000.00 ought to be apportioned to 

the payment of interest and whether defendants' alleged agreement to permit 

the plaintiff to procuie his own mortgage affected the original contract, 

are issues which ought properly to be determined at a trial. 

The statement of claim discloses a reasonable cause of action 

against the defendants. They have pleaded to the claims raised by him 

and have also filed a counterclaim to which the plaintiff has pleaded. 

The contents of the pleadingJiraise triable issues. Further, the question 

as to whether the contents of the correspondence which passed between 

the pa.rties, or whether any transactions which had taken place between 

them since the date of the agreement in April, 1989 would have rendered 

that agr~ement invalid, or is such as to amount to a varintion of that 

agreement» are crucial issues which must be resolved ~t A trial. 

There are no circumstances cited by the r:efcn<lants which 

could at this stage of the proceedings be regarded suf fici~nt to have 

termitnted the original agreement as alleged by them. The def 'mdants 

have therefore f eiled to satisfy me that they are entitled to the reliefs 

sought. The Motion is consequently dismissed with costs tc the plaintiff. 


