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PLAINTIFF/APPELLANT

BERTLEY ESTATES LIMITED

CASTLE CONSTRUCTION LIMITED SR

£.L,., RICEARDS
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" Hegligerntly and/or in
brzach of 1he contiact baitwach
the parties the First Defendant
failad to prepsrly procsed with
the consiructicon of Melwood
Villas so that the Plaintiff
was forend o teyminato the

First Defondant's services on
the lsth day of Juns, 1590

Tne contractor respendad prompily, by issuing 2 sumnons to stay

the Arbitration Ze:r and
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¢ 1989 which raferree +o
the Conditions of Contract, Clausse 3% (1) of Lthose conditions

provides for arbirration. 10 was in these circumsiancss

W
[te}
Yal

"~

i..a
2

<

[
fol)
e
E

<
rt
ket

"y
M|
3]
it
T3
T
)
ai]
I:\_A
%)

The agrocment incorporatnd a pumber of oiher fdocumsnts.,
One of thuse was <he Conditions <f Conitract. This iz how tha
conditions wore introduced:

“The following documsents shall
b deomed to form and ba road

and ceastrued as part of thisg

Agraement wigg-—-

{c} The Conditions
of Contracy.™

The significance of clause 35 (1) is tha® the ouicoms: <of this
Cmse Gepends ©n ifs Lyue consiruciion. Sincs either party could
invokes thig clausc e resolve disputes, if the issuwss raleed in
overad by clause 35 (1), then the

appellant wars misconceived and wora

ereiove ossential wo datermine the BCOEe

¢f the clause. 1t reads:

35 (1} Providad zlways that
in case zny dispute or
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cifference shall arise betwoen
o Em plgy;; cr the Architect

4 the Contracteor,

on iig behalf and
et grogr 85 Or
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sither durirg
after the cumples

went. of the Works, as Lo Lhe
construcrion of thiz Contract or
ag to any matier or thing of
whatsoovaer narure : &rising thore-
UnGEr or in C”nff tion therewith



{including any matter or thing
left by this Contract +o thso
discreticon of the Architect) or
the Wl,aholdlng by the Architscr
of any certificare to which the
Contracior may claim o be
¢ntitled or thb mzasurensnt and
valuation mentionud in

clause 36{(5)1b) of thesc Condi-
Tigne or the rights and liabili-
Ligs of tha palil“* undsr

clauses 25 2@; 31, 32 or 33 of
thess Coau* tions, ihe same shall
not be allowed Lo intorfore with
or delay the ,x;cuiion of the
Viexks but either party shall
forthwith give te vhe other
noLice in writing of such dis-
e or diffsyence and =uch
Gisputc or differeance shall be
sottlad by reference to & single
arbitrator in +the cssa the
partigs agree upon one, othorwise
by twc arbitrztors onc to bz
appcinnc& by sach party and their
umpira in a manncr provided b by
the torms of tha Arbitrarion Act.®

The first issus to be reselvo

{0y
n
¢
foe
M
Vet
put
ke
B
=
l§;-..‘
v
[te]
[
[
o
i

atrributed to the phrase Yazs te the censiruction of this contract.”
Since the appellant has alleged a breach of contract, before the
brzach ig decermined, there must be s construccion ¢f the coniract

ant therefore ths maticr was within the remii of the arbitratien
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2f contract, it is Approprizate to mention

are incorporated with the contract. They are, tho itender, thao

b

drawings, the conditions of contract, rthe specification and the
" pricad bill of quantities. Becausu the Conditions of Contract
are of prime importancs, the caption at its commoncament should
be neoted. It reads

“FORM CF CORTRAC

The Form of Concract shall be
the standard Form of Building
Contract Pr;va“e Edition with
Guantivizs First Rovision 1584
preparsd Ey tha Joint C nsalia-
tive Commitios £ <ha building

carstrvctluu in
Jamaica.,”



Thnen under the bills of quantizies there is the caprion
"Procedures relaving to Pracrical Complerion and Handover of
Works." To my muind the detailed provisions satr out under this
heading cover che avermant 1n the siatemsai of claim which reads -
"Failure to procsad regularly sad diligenily with the works.™
Turning o tnz z=eond allsgation of breach i ths

laim that tnere was 3 "fazlure to render 2 satisfac-
tory standard cf workmanship,* that was anticipatec in tae bills
¢f guaniiiles by th® Provisions under tae Agading “liarverials and

Workmanship,’

A8 ragards wne thira bpreach specified, it raads -
"misrepresenting 1o the plalintiff che capability to provids

SUPPOrT services by B & H Structures Limited resulting in the

5

failure ©o provides such services.® The bills of guantities hava
provision for support servicss providad by the contracicrs. The
relevant clause re=ads - “Works by nominzted sub-contractoer and
goods and matsrials supplisd by nominated supplicrs

The fourth particular as allcged in the scatomentc of
clawm is alsc a2 clsar case of construction of the contract. That

particular raads:

“{a) Persistently and despite warnings
procesding wath ths works in a
DANNAY CONRLrary Lo the 8xpross
and,/or ilmplisd terms of written
contracyt betwsen ths parti=ss.”

The pleadsy, 1t s<enm
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make provisicon for a performance bond undsr the neading Performance

securivy. Te avoid fns log:ic of this approach, it was contended

by HMr. Gordon Rebinson that there was alsc an avermens of neglii-

gence 1a the alternative bassd on the same particulars usad to

allege breacn of contract. 7The contractual obligation is

fundamental sincs 1t was created by the parties, so clausz 35 (1)

must cover all the allegations in the statement of clazim. There
also no need to consider the alternative in negligence as a

tort sines the negligence claimed is not indep .adent of the

contractual opligaticons.
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Tne second crucial phrase in clause 35 (1) is "as to any
mattey and thing of whatsosver naturs arising thersundar or in

connaction thorewith,® must refer to matters which arise “as to

O

the construction of the contract® which was tha initial critical
phrase to construs, The sum and substance sf tns marter is that
the breachss allaged were anticiparted by the detailed provisions
in the contract. Thsrofore the arbitration clauss must be brought
into play ic resslve the disputsd issuss. Here it should be
mentioned that prior tc the proceadings bzing instituted in the
Supreme Court, the contractors, in accordance with clause 35 (1),
gave notice ia writing of disputes to be refaerred te an arbitrator,
The notice took the fornm:

"Al Richards & Asscciates august 14, 1939

2A Caledonia Avenus

Kingston 5.

Dear Eir,

Re: HMelwood Villas Arbitration

Be advised that furcher to clause 35
0f the condlt;on of contract, JCC Firsrt
Revigion 1984, I hsrsby stats that a

dispute or differsnce has arisen batwesn
Castle Construction Led, and the
Architect and we horeby request tnaL
Arbitration procesding bagin to resclvs
the matters listed below which al*hough
attempled cannot be resolved by
Giscussion and agreement. We await your
response Lo the joint namiag of an
acceptable arbicrator to both parties

Tne disputes ars:-

(1) Castle Construction Ltd.
disclaims r responsibility
for the delay ané associztad’
costs for the construction
cf units 5 & 6.

(2; Castles Construction Ltd,
disagrooes with the nil
fxtension of time granted
by tha architect as listed
in lettaor dated July 2i,
1989, Castle Constructicn
Ltd. now asked for a
ravision of the =xtension
of tims decision and the
associacad Ccosts.

Yours respectfully,
Casile Construction Ltd.

Bgd,/ Patrick Brown
Managing Diractor.”
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In this context, it must be recalled that once the dispute arisas
between the appellant, as smployer or ibe architect on its bebalf,
and the contractor, one of the esssntials for raofersnce comes
into play: see clausz 35 {1). As fer this dispute, they were
covered in the contract by clause z6 of The Appendix To Form Gf
Contract captioned "Pericd of belay.® From the cutsst therefore,
the appellant by its conduct in noct regponding to this request,
sought to aveid the arbirrator as & tribunal.

Dicd Weolfe J, exercise his discretion

correctly to stay the proceedings
contemplated by the statement of claim?

It was the appellant who inst:tutad procesdings against
the contractor by writ of summons. in support of the summons to
Stay proceedings, the following paragraphs appeaxr in the
contractor's affidavit:

o, Th= First-Dofendant is
tlaiming that the Plaintiff is in
breacn of the said Agreement, and that
the empleyment of the First-Defendant,
was terminated by the Plaintifr.

7. All these mattors are

withia th2 scope of the said
Agracement Lo refor disputes and
diffarences arising thnoereundsr Lo
Arbitravion, and arose before the
commencament of this action, and ars
fit and proper matters o be refsrrad
o Arbitration and there is nc reason
why they should not be so raferr=6&
and decidaed.®

Tacn in a further affidavit zhe coatractor stated as follows in
paragraphs 5 and 6:

5. That I crave leave to refer
Lo the standard Form of Building
Contract,; a copy of which is atvached
hererve marked '8' for identity. I am
2lso to refer particularly zo

Clauses 25, 2%, 30, 31a, 318, 31C, 3z
and 33 thereof.

. That I also crave lzave to
refer to latter Castle Construction
Ltd., tc A.L. Richards & Associates
dated August 14, 1989, a copy of which
1s attachad herero marked '¢C! for
identity.”

N Oh

s,
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Since section 5 of the Arbitration Act is reliad on in paragraph 7
of this affidavit, it must be citsd. It readss

“If any party to a submission, or any
person claiming through or under him,
commencss any legal proceedings in the
Court against any other party to the
submission, Or any persen claiming
through him or under him, in respect of
Any matter agreed to ba referred, any
party o such lzgal proceedings may at
anytime after appearance and before
delivering any pleadings or taking any
other steps ia the proceedings, apply
to the Court to stay procecedings, and
the Court or a Judge thereof, if
satisfied that there is no sufficient
reason why the matter should not be
r2ferred in accordance with the
submission, and that the applicant was,
2t the time when the procaadings ware
commenced and still remains, rzady ana
willing to do all things nacessary to
the proper conduct of the arbitration,
may make an Order staying procsadings.™

It is admitted that the hearing of the summons for ths
Stay took some time to come on becauss of mishaps in the Registry
for which nzither party was to be blamed. The issue therefore
was whether the dispute raised in the statement of claim concernad
matters which the parties agrzed to refer to arbitration. The
onus lies on the appellan:t to show that thers was sufficient reason
why the dispute should not be raferrad to arbitration: sss=

Hodgson v. The Railway Passenger Associate [1681-1882] 1X Q.B. 158

and Vawdrey v. Simpson [1896] 1 Ch. 1&g, it has already been

2gtablished that the issues raised in the appellant’s statement
of claim ought to have been raferred to arbitration s¢ Wolfe J,
2Xercised his discretion t stay procsedings correctly.

Apart from the notice of August 14 requasting that
arbitraticn proceedings commance, the contractor was otherwiss
qualified to sesk a stay. It is true that the contractor entered
an appearance as he was permitted te, pursuant to ssection 5 of
the Arbitration Act, but hz 4id nor deliver any pleadings or taks
any other steps. As for the duration of the contract, clauss 35 (1)
operatres during the progress or afier the compliation or abandonment

of the works.
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Regarding the willingness of ths contractor o go to
arbitration, here is how paragraph 10 of the affidavit puts it:

10, At the tim2 this action was
commenced, Castle Consiruction Limited
was and still remains roady and

willing ro do all things necessary and
requisite Lo the propsr conduct of the
Arbitration and ¢ enable all the
matters in dispute as aforgsalid to be
determined by arbitration in accordance
with the provisions of the said
Agreement,”

There has been no attempt to refuts this statement., On this
aspect of the case, the appellant’s claim has no merit,

In the circumstance of this case was

it an abuse of process for the

appellant to seek to enter a judgment
in default in the Supreme Court?

Between the pariod of the application for a stay of
krogesedings and the hearing of that application, the appellant
sought a judgment in defaul:t Lo be entercd against the contracror
on the ground that 0o defenca had pecon filed. Bearing in mind
that the contractor had taken the stap Lo commence arbitration
Procesdings andé had entered an appearance in the Sypreme Couri,
thg -contractor was obliged To await the hearing baforc Wolfe, J.
on the summons for a stay. Had the contractor been lured inte
delivering a dofongs as the appellani contended, the protection
of section 5 of thes Arbitration Act as regards a stay, would have
been lost. Two instances whers seeking leave io defend in court

were ragarded a2s steps in the proceedings, were Pitchers Ltd. v.

Plaza (Queensbury) Ltd. :1944; 1 411 E.R. 151 and Fords_fotel Co,

Ltd., v. Barlett [{18%b] A.C. 1. The Suprome Court then bacame the

tribunal for resolvinc disputos although thers was an agresmont
o refer such disputas to an arbitrator.

in the light ©f the construction of section 5 of the
Arbitration kct and those authorities, it was an abuse of Procsss

to seek te have a judgment In default entered whils the summons

for the stay was pending. Lord Donaldson, M.R. would have regarded

as "wholly inappropriate,® the situation contemplated by the



s
appellant and that 1§ just another way of desceribing an abuse of

process: sec W,E.A. Records Ltd. v. Visions Channel 4 ntd & Ors.

11963] 2 All B.R. 589 at 594,

The rosult is that on every ground the contractor has
succeeded in this lnterlccthry appeal. The order of Wolfe, J.,
must be affirmed and the respondent contractor must have taxcd or

agreed costs,

RRIGHT, J.A.

The relevant issues have been appropriately cconsiderad
and I agrec with the decision that the appeal must be dismissed,
the order of the Court below be affirmed and that the raspondent

be awarded costs to be taxed or agreed;

MORGAN, J.A.

i alse agree,




