VY
(

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
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CORAM: THE HONOURABLE MR. N. THEOBALDS J.
THE HONOURABLE MR. P. HARRISON J.

THE BONOURABLE MR. R. LANGRIN J.

BETWEEN LINTOR BERRY APPLICANT
A N D THE DIRECTOR OF PUBLIC PROSECUTION 1ST RESPONDENT
A N D THE ATTORNEY GENEERAL 20D RKESPOHDENT

tr. Lloyd Barnett & Kichard Small instructed by Gayle A.V. Nelson for the Applicant.
Mr. Lloyd Hibbert Deputy Director of Public Prosecutiom for lst Respondent.

tir, Lennox Campbell Snr. Assistant Attorney General and Mr. A. Irvine ianstructa

by Director of State Proceedings for 2nd Respondent.,

HEAKD ~ February 16, 18, dMarch 5, April 23, 1993.

THECBALDS J.

I have read the draft judgments of my learned brethen. I agree with the
reosoning and findings expressed therein and only wish to make certain comments
on the presentation of the submissions made on the ﬁpplicant'sbeﬁaif» The record
will indicate that from the very outset I enquired whether or not the submissions
on the question of bias or likelibood of bias had becn raised at the rehcaring of
the issue as to whether or not a new trial should be ordered. The reply was that
the applicant was not present in person and in any event one could not waive onc’s
constitutional rights. A1l the cases cited before this Court indicate that where
motions have been grarted there has been some personal interest or cause to
serve in a member of the adjudicating tribunal. There is not one case in which
strong vicews expressed ou the subjects of the alleged offence have been sufficicunt
to constitute a ground for inferring the likelihood of bias. At the hearing the
accused was competently represented. Represented indeed by Attorneys who had the
handling of his defence from the inception. It is my view that it was at the
second hearing, if at zll, that concern over the membership of the court should

have been expressed if indced there was any geniune concerm. Judicial time
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ought not to be consumed by the making of applications other than at the appro-—
priate time. You ought not to submit to the jurisdiction and then turn around
and try to properly and effectively urge that there was at most bias or at least
the likelihood of bias on the part of the adjudicating tribunal. This last
statement must not be construed as meaning that if we found any likelihood of
bias this tribunal would shrink from its constitutional duty to grant the motion.

The issues which the second hearing was to decide upon were completely
different from those dealt with previously. Indeed if one may be permitted the
use of unforemsic language after a "rap on the knuckles” by the Privy Council
one must look éarefully at the second judgment to see if there is the slightest
sugipestion that any likelihood of bias could be inferred. A very balanced and
temperate judgment was delivered at the rehearing. The relevant case law Reid
v. Regina (1978) 27 W1k 254 was discussed and the reasons and reasoning of the
second judgment have been clearly and concisely set cut in this judgment. It
is these reasons which must now be the subject of scrutiny. Whatever errors
were unearthed at the hearing cannot per se be indicative of bias or the likeli--
hood thereof at a second hearing where the issues are separate and distinct.

Finally it cannct be accepted that statements in the first judgment are
likely to influence potential jurors. The order of the Privy Council did envisage
the possibility of a retrial order. That retrial wculd have had to take place
within this jurisdiction. The presiding judge at such a retrial would in his
summing up to a jury no dJdoubt deal with this aspect under the category of
extraneous considerationms.

The unanimous decisicn of this Court is that the motion be dismissed.. Custs
to be ta#ed if not agreed are awarded to the Respondents and are to be paid by
the unsuccessful Applicant.

The delay in handing down this judgment is regretted but all three judges
on this panel have been separately assigned to country circuits on a continuing
basis from the date the submissions were concluded. This situation continues

to this day.




HARRISON, J.

This is an appiication by motion under rule 3(i) of the
Constitutional Redress Rules, 1963, pursuant to section 25 of

the Jamaica Constitution. The applicant seeks redress in that

his constitutional rights provided by sections 13 and 20 of
the said Constitution have been and are being infringed.

He complains that two of the three judges of appeal who
comprised the panel of the court at the hearing to determine
the question of re-trial from the 27th day of July to the 30th
day of July 1992, had sat on the panel of judges of appeal that
heard his original appeal against convicticn on the 10th day of
October 1989; that the said panel at the original appeal had
adjudicated upon the relative weight of the cases of the prose-
cution and defence, ruled that there was no merit in the
applicant's cocmplaint that he had been unfairly prejudiced by
the conduct of the trial judge and the prosecution at his trial,
and dismissed his appeal against his conviction; that the latter
decision was reversed by the Judicial Committee of the Privy
Council which returned the case to the Court of Appeal for the
exercise of its discretion as to whether there should be an
acquittal or a re-trial; that the Court of Appeal, cocmprising
the said two judges, in giving its reasuns for crdering the re-
trial, made certain proncuncements which revealed that it was
re-affirming its decisicon at the original appeal and in all tae
circumstances & reascnable and fair-minded person wculd suspect
that the Ccurt of Appeal in making the crder for re-trial did
not grant to the applicant a fair hearing. The applicant sought
a declaraticn that certain pronouncements in the reasons fcr
judgement cf the Ccurt of Appeal for ordering the re-trial were
wicely disseminated anc therefore the applicant will be deprived
of a fair trial in contravention of his right under secticn

20(ii) of the said Ccnstitution and as a2 consequence this Ccurt



should order that the applicant be acquitted.

Dr. Barnett, for the applicant, referring to the affidavit
of Gayle Nelson déted 9th November 1992, arqgued that because the
Court of Appeal hearing the original appeal had held that the
trial judge's failure to assist the jury when it returned and
the misdirection as to character evidemnce were not in the appel-
lant‘s favour and had described the appellant's case as being
*without merit”, the said two judges should not have sat on the
panel to consider the question of re-tricl, and in so doing
they acted erronecusly. The way in which the Court cf Appeal
expressed itself in its ruling of the re-~trial and reported in
the Gleaner newspaper article of the 27th day of Septemberv1992y
using terms "no question of identification .."™ and ... 'brutal
crime ..", is an expression of the guilt of the applicant, that
it adhered to its original decision and reveals that the said
Court of Appeal was not impartial but biased. He referred to
the principles that guide the Court in determining the question

of a re~trial enunciated in Reid vs. Beqg [1978] 27 WIk 254,

adding that other relevant factors are, the errors of the trial
court which resulted in the appeal being allowed and the mis-
conduct of the prosecution. He continued that, the firm views
that the said twc judges had in relation to these factors would
moke it difficult for & reascnable by~-stander to see them as un-
biased, seeing that the test cf bias is not the state of mind
but the appearance cf fairness.

He argued further that a person cannct waive his constitu-~
tional rights, that the applicant cdid not acquiesce; that applying
the appropriate test of bias —~ whether a real likelihocd of bias
¢r a reascnable suspicicn of bias - the applicant should succeed,
because where an adjudicator expresses @ prior adverse opinicn on
certain issues he is disqualified from adjudicating subsequently

¢n a matter involving the same issues. He relied inter alia on
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Allisun vs. General Medical Council [18§1 - 94] A1l EK 768, R v.

Camborne Justice, Ex parte Pearce [1554] 2 All ER 850, R v. Geoden

[1971] 3 AER 20, Mectrpolitan Properties Co. vs. Lannon [1968] 3

All E.R. 304, Liversey vs. N.S.W. Bar Asscciation [1985] L.R.C.

{Cost.) 1107, Pittiman et al vs. Benjamin et al [1986] L.R.C.

(Const.) 580, and Burridge vs. Tyler [1592] 1 All E.R. 437.

Arguing for an acquittal, Dr. Barnett based this on the bias
and error of the Cocurt of appeal, the errors of the trial judge,
and the misconduct of the prosecution, which had extended the
time that the applicant had in pursuing his legal processes.

Mr. Hibbert fcr the first respondent submitted that the
Judicial Committee of the Privy Council found that the Court of

Appeal was in errcr and allowed the appeal, because of the counduct

of the prosecution in its use of the statement of cne of the prose-

cution witnesses, the trial judge's manner «f assistance to the
jury and the direction character evidence describing the prosecu-
tion's case as a "strcng one" and the defence as "tenucus". He
referred tc the guidelines in the Reid case, and said that the
hearing to determine the re-trial dealt with matters not dealt
with previcusly, at the original appeal, except for the "strenéth
cf the prosecuticn'’s case". Though the ®"strength of the prose-
cution’s case"; was an issue, the Court of Appeal was not using
-he previcus decision at the appeal. There was no likelihcod of
@ suspicion cf bias, the issues were Cifferent and bias cannoct
Ir» imputed merely because of the presence of the twe judges who
hid heard of the appeal, being present at the re-trial hearing.
He submitted further that an applicaticon for a declaration that
the re-trial would nct be fair, must be made by writ and nct by
motion and on that grcund it cught to be refused -~ Constitutional
Redress Rule 3{ii). Alternatively, the reascons, for judgment of
the Court of Appeal as published cn the 27th day ¢f September
1992, must be read in its entirety and not in isolaticn -~ the
court was nct saying that the applicant was guilty of "a sericus

and brutal crime®, Int that he was charged with a sericus and brutal crime




which slbbuld be resolved by a jury in Jamwaica. He concluded
that the Court could not order an acyuittal as sought -~ but if
it found that bias existed - a new hearing should be ordered.
Mr. Campbell for the 2nd respondent argued that the
applicant's legal representatives at the re trial hearing,
knew that the said two judges had sat at the original appeal
and their failure to assert his rights by cbjecting then mecant
that they acquiesced thereby amounting to & waiver of the right
to object; that the strong views of the offence expressed by
the judges is not indicative of the principles considered in
the re-trial hearing; nor that the applicant was considered
guilty before re-trial; that in practice, the Court of Appeal
may dismiss an sppeal and itself consider an application for
leave to appeal; that the powers of the Court of Appeal in seti:
ting aside & conviction inveolves different issues from that of
the saic¢ Court hearing the epplicaticn to determine the re-
trial - the Court of Appeal was mandated by the Judicial
Committee of the Privy Council to quash the conviction and
acguit or order a new trial. The effect of the judgment of the
Judicial Committee was that the Court of Appeal was bound by its
findings -~ stare decisis -~ and the issues therein determined
were no longer live or amenable to adjudication by the Court of
Appeal -- which Court complied. WNot every prior opinion expressed
rnor fore knowledge will disqgualify and failure to cbject is an

act of waiver. k v. Nailsworth Licensing Justices, Ex parte

Bird [1953] 2 Q.B.L. 652, R v. Kuel Gordon (1969) 11 J.L.Kk. 229,

Gibson v. R (1963) 5 WIK 450, Barker v. Wingoc 407 U.S. 514, Bell

vs. D.P.P. (1985) 3z WIRr 317, R v. Lovegrove [1951] 1 &4.E.R. 804,

Nathaniel Joseph v. R {1959) 1 WIR 365, lx parte Wilder (1902} 66

J.R. 761. Bias ccnnotes interest ~ the said two judges were nut
shown tc have any interest in the matter. Further, no affidavit

in suppcrt of the moticn was filed by the applicant himself - as
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is required by the said (Constitutional Redress) Rules, 1963.
Later, in reply #r. Campbell submitted, certain fundamental
rights, for example the right to life canncot be waived - but
the right such as that provided by section 20 of the said
Constitution was a privilege to the individual which may be
waived.

Mr. Small for the applicant submitted that the fundamental
right provided under section 20(1) protects the individual -
though it is not perscnal to him; it is in the public interest,
places a duty on the state tu ensure a fair hearing and there-
fore the individual cannct waive that right. In contrast, the
protecticn for privacy (section 19) may be waived, as it is
intioduced by the phrzse "except with his own consent®.

Waiver is viewed differently in considering constitutional
rights ~ as opposec t¢ administrative law. There was no waiver
and the applicanit was not afforded a fair hearing. He relied,
inter alia, on Basu'’s, Commentary c¢n the Constitution of India;
5th editicn, The Supreme Court of Criminal faw by J.K. Sccnavala,

Vcl. 1 Kalidas vs. State of Bombay and Behram vs. State of Bombay,

page 962. He further stated tha£ the misconduct of the prosecution
and other factors arc unexplained and therefore the CTourt cof hppeal
should not have ordered a re-—trial until they were explained and
the failure of the Court tc request such an explanaticn from the
prosecuticn created an unfair hearing. He added that the said
miscienduct, was not a new factur and should have been considered

in deciding whether c¢r not to crder a new trial. He concluded
that there was no provision in the Constituticn nor in the Rules,
requiring the applicant himself tc file an affidavit, that the
Court ©of Appeal had access t¢ and was airing some ¢ f its prior
determinaticn, shculd have consicdered all the matters "causing
disquiet®™ to the Privy Council and was in effect applying the
proviso, in spite of the Privy Council’s ccatrary view.

The facts relevant tc the matter are not in édispute. The
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applicant was ccnvicted on 22nd March, 1988 cf shcoting to
death Paulette Zaide cn the 11th day cf January, 1987. His
appeal was dismissed by the Court of Appeal cn the 10th day
of Ncvember, 1985 and his conviction affirmed. By an appeal
by special leave the Judicial Committee of the Privy Council
un the 15th day <f June 1992, advised that his appeal be allowed

and the case,

osos.remitted tc the Ccurt of Appeal
with the direction that that Court
shculd quash the conviction of the
zppellant and either enter a

vercict of acquittal or order a

new trial, which-ever course it
considers proper in the interest

¢f justice ...."

The said Court ¢f Agppeal on the 21st day of September,
1592 in obedience tc the crder of the said Judicial Committee
hearC arguments from the applicant, refrained from calling
upcn the prosecution in reply and orderec that a new trial
be helcd.

In its judgment the said Judicial Committe concluded
that, with respect to the grounds of appeal that the trial
judge failecd to leave the issue of provocaticn to the jury,
excluded evidence cf the drug addiction of the deceased, failed
to correct crown ccunsel's treatment of the appellant®s right
to silence and failed to give a warning about the evidence
Gf prosecution witnesses Za'ide and Matadial as one gives when
dealing with accomp:lices, in the circumstance of the case,
the trial judge could not be faulted. Their Lordships were
not however satisfied with the said trial judge's direction
with regard tc the applicant’s good character and the saisd
judge’s assistance tc the jury cn their return to court before
arriving at their verdict. Their Lordships further said that,
"e... by far the most impcertant ground of appeal was the con-

tention that written statements made by %adie and Matadial

to the police and not disclosed before nor during the trial
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had been wrongly witheld from the appellant and his advisers.”
Their Lordships, referred to, "the rule of practice under
which crown counsel owes a duty to inform the defence of any
material descrepancy between the contents of a witness's
statement and the evidence given by that witness at thé trial,®
then to, section 17 of the Evidence Act {Jamaica), and the

guideline cases on the subject in Jamaica, namely R v. Purvis

and Hughes (1968) 13 WIR 507, K v. Barrett (1970) 12 JLR 17S

anc¢ R v. Lindel Grant_et al (1571) 12 Jik 585. Their Lordships

found the said cases "consistent with paragraph 1374 of Archbold
36th (1966) edition ... and parayraph 4-17% cf the 41st (1582)
edition”, referred tc the Attorney General's Guidelines -

applicable to England and Wales - published in (1%81) 74 Cr.

App. Rep. 302 for the disclosure of unused material, the Ncrthern

Ireland case of R v, Foxford [1974] N.I. 181 at page 200,

a judgment of the Supreme Court of Canada and ancther from
the Court of Appeals cf New York - the latter two dealing with
the prosecution's cuty to give tc the defence all the previous
statements of the prosecution witnesses. The judgment then

continued,

®...Having examined the practice in
different common law jurisdictions,
their Lordships consider that the
principles endorsed by the Jamaican
Court cf Appeal, particularly with
regard tc inconsistent previcus
statements, represent what will
ncrmally be an acceptable way cf
achieving fairness to the accused
and they take the cpportunity cof
saying that in a civilised community
the most suitable way «f achieving
such fairness (which shculd not be
immutable and required to be re-
considered from time to time) are
best left tc, and devised by, the
legislature, the executive and the
judiciary which serve that ccmmunity
and are familiar with its problems...™

®...their Lordships, while nct feeling
bcund tc accept in relaticn to

Jamaica the comprehensive principles,
almost amcunting t¢ criminal discovery,
which the appellant has attempted to
rely c¢n, recognise that the Purvis-
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Barrett principles do not cover every
situaticn in which fairness may demand
that .the prosecution make available
material to the defence.

Since the defence must be given
a copy of the statement of a proposed
witness whc has not made z deposition,
it must follow that, if a crown
witness®’s evidence is intended to
depart significantly from his deposition
and to be based on his statement to the
police it is the duty cf the Crcwn to
give the defence a copy of that state~
ment in advance of the hearing.”

Their Lordships then enumerated the discrepancies existing
between Zaide's statement cf the 12th ¢day of January, 1987, his
depcsition and his evidence at the trial, Matadial's statement
cf the said date, her deposition and her evidence, and alsc an
"addendum”™ dated the Sth day of May 1587. Reference was then
made to crown ccunsel -~ Mr. Pantry’s affidavit, in this way,

"Their Lordships are both surprised

and disappcinted that, right up to

the time when this appeal was heard

by the Board, nc infcrmaticn has

been forthecoming tc explain how the
addendum came intc existence and

came to be typed, cr whether this
further statewment was scught by the
investigating authority cr vclunteered
by the witness. This is a2 most un-
satisfactory state of affairs which,
in the absence cf an explanation,
reflects, nu credit on the prosecuting
authority”.

Section 20 ¢f the Constitution of Jamaica provides that a
perscn who is "charged with a criminal cffence, shall be affoxded
a fair hearing within a reascnable time by an indepencdent and
impartial ccurt established by law®. This is cne of the
fundamental rights <f the individual. Where such an individual
complains that his fundamental right "has been or is being”
infringed, he may apply tc Supreme Ccurt for redress — vide
secticn 25 of the said Constituticn. ule 3(i) of the Judicature
{Constituticnal Reclress) Rules 1963 reguires a person seeking

such redress tc apply by mcticn supported by affidavit. If, «f

course, his complaint is that his right "is likely to be" infringed,
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he is required to proceed by writ of summons for redress-vide
Rule 3(ii).

The ccurt must be unbiased. Any pecuniary or proprictary
interest which a member of the court has in the matter being
heard opreates as an automatic disqualification. Short of
such interest the zpplicant needs to show a real likelihood

of bias in the judicial tribunal R v. Cambcrne Justice , Ex parte

Pearce (1954) 2 AEBR 8§5C.

As to bias, the court lccks at the appearance, not the
fact of whether the judicial cfficer favcurs cne side tc the
disacdvantange ¢f the other, "Even if he was as impartial as would
be, nevertheless if a right-mindel perscn wculd think that, in the
circumstances there wos a real likelihcod of bias on his part

then he should not sit", Lord Denning in Metropolitan Properties

Co. vs. Lannun et al supra, at page 310.

Mere fore-knowlecdge of an issue is insufficient t¢ con-
stitute bias, it must be accompanied by a prior adjudication on

the same issue. In Livesey vs. New Scuth Wales Bar Association,

supra, the court said, at page 1115:

"... €ach case must be determinec by
reference to its, particular cir-
cumstances ... a fair-minded cbserver
micht entertain a reascnable
apprehension cf bias by reascn of
pre-judgment if a judge sits to hear
2 case at first instance after he
has in a previcus case expressed
clear views either about a question
of fact which constitutes a live and
significant issue in the subsequent
case cr about the conduct of a
witness whoese evidence is of
significance an such a guesticn of
fact ..."

In that case twoc of three members «f the Ccurt cf Appeal
who had previously held, in a case rejecting the applicaticn of
a law student for admission to the Bar, that the said student
lacked credit and that the appellant knew of her conduct in a
corrupt agreement, were asked to disqualify themselves, from

hearing an applicaticn for an order tc strike the appellant's
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name from the roll of barristers; the said law student was a
potential witness in the said hearing. The court comprising
the said two judges rejected the application and the appellant

was dishonoured. The appeal was allowed con the ground of

potential bias.

respondent was appointed a Judge Advocate to preside at a court
material. He was a serving member of the Department of Director
of Public Prosecutions. The prosecuting counsel were also
members of the said Department. On appeal from a refusal of «n
urder of prahibitionp the appeal was allowed on the ground of
his bias, using the reasonable suspicion test, which test the
court held was not a subjective cne; Joseph v. K, supra was
distinguished.

When bias or the likelihcood f bias exists in the tribunal,
an accused person cannot be seen to have a fair trial and there-
fore it would amocunt to a contraventicn of his fundamental right
as guaranteed by the said section 20{i). Scme fundamental rights,
enacted principally for the prcotection ©f the individual cannot
be waived. W%aiver is a rule of law. The enlightened thinking
in India on its constitution embraces two views; the view that
fundamental rights created fcr the benefit of individuals can be

waived; the mincority view in both,; Behram vs. State cf Bombay

{1955) 1 $.C.R. 615 and Bashesar ve., Commissicner of X.T. {(1959)

S.C. 149 which accords with the American apprcach, and the view
that such rights though for the benefit of the individual is faor
the protection ¢f the public at large -~ therefcre placing an
¢bligation oun the stete 2nd cannct waive. This was the maojority
view in the said latter cases - vide Basu‘s, Commentary cn the
Constitution of India, 5th edition. Secticn 20(i) of the
Jamaican Constituticn is unqualified. A&As ccunsel for the
applicant, Mr. Small correctly submitted a contrast is provided

by the wording of section 19(i) where in detailing the "protection
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for privacy ..", it commences with the words "Except with his
own consent ..", a clear indication that that fundamental rigit
may be waived by the individual. Affording a fair trial to the
individual is in the public interest and is the prime obligation
of the state. I am of the view that that right is absolute and
cannot be waived. The applicant cannot be seen to have waived

hsi right, under section 20(i). See also Tellis et al v. Fowbay

Municipal Corp. et al [1987] L.R.C. {Const.) 351.

I am also of the view that there does not secem to be #
requirement in the Constitution nor the Rules, that the applicant
himself file an affidavit.

In the instant case the bias complained of is the adjudica-
tion of the two judges who were common to both the appeal and the
re-trial hearing. At the hearing of the appeal, the Court exemined
the facts and the proceeding of the trizl, heard the arguments and
made & final determination dismissing the appeal.

The Privy Council reversed the Court of Appeal‘®s decision
giving its reasons. The Court of Appeal‘s previous decision was
thereby extinguished, the said Court regarded itself as bound by
the finding of the Privy Council -~ a court higher in the curial
order. The public would regard the Court of Appeal's finding as
nu longer existing. The Privy Council's view were thereby inter-
posed between the appeal hearing and the hearing in crder to
determine re-trial ¢r cotherwise. Ncwhere in the judgment cf the
Court of hAppeal delivered on the 2ist day of September, 1992, did
that Court state or intimate that it reverted tc its pricr-held
views. On the contrary, the said judgment recited, in the first
paragraph, the fact that thc appeal had been allowed, quoting the
Privy Council,

? ... their Lordships will humbly
advise Her Majestyv that the
appeal shculd be allowed and the
case remitted to the Court cf
Appeal with the direction that

that Court .. guash the
conviction ... and either enter
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& verdict of acguittal or order
a new trial.’'”,
referred to the . consequent Crder in Ccuncil, and concluded,
"We now act in cbedience to that order®
The Court then proceeded to apply the principles laid

(:} down in keid vs. Reg., supra, mindful of the factors to be

considered relevant, "... scme of which were enumerated by the
Learned Law Lord ..", Carey, J.A. at page 4. In order t¢ determine
whether it shonld order a re—trial ¢r 2n acquittal, the Court
addressed it mind to,

"... the factors relevant to the
circumstances of the instant
case and .. their relative

importance in tbhe light of our
sense of justice and common-

('] songe,.
The said Ccurt referred to the sericusness of the vifence -
..... %
;":“ z o - - - v
= "The appellant was charged with = sericus ané brutal crime®; the

high incidence of crime; the fact that -- "The case in our viow
cannot be described as complex ... The Crown's case .. essentially
simple .. The defence ... the Privy Council described z2s ®tenucus®

suggests nothing remotely complex ..."; the question of crdeal, -

".o. it will inevitably be an ordeal for the appellant to endure
f } a secund trial”; and the length of time ".. five years have clapsed

since the evenits cccurredé ¢f which the witness will speak. In cur
view, however, there is little to forget.”
These factors in keeping with the guidelines in Reid®s case
were not adiudicated on previcusly by the said Court. They would
nct have arisen for consideration ot the hearing cf the appeal.
These factors would have been irrelevant anc prejudicial to the
appellant° 1 agree with #r. Hibbert for the first respondenic that
o these were new issues before the Cocurt. %The said Court alsh referred
to, "The strength cor weakness of the Crown'’s case ...". It then
observed that, "Their Lordships expressed the cpinion that the

Crewn's case was indeed a strong cne ...", but did not direct an
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acquittal cr invcke the provisc, and concluded that "The case
thus falls scmewhere between these two boundaries.® The Court
was not here re—-examining the evidence, but merely re-iterating
o pre~determined fact in the finding <f the Privy Ccuncil,
thereby further proclaiming that it regarded itself bound by
the latter's decisicn. The strength of the prosecution’s case
was therefore not a live issue at the hearing to determine
whether cor nct there shculd be a re—trial,

The epplicant’s further argument is, that in relation to,

¥ (i} the trial Judge‘s znd the
Prosecution®’s refusal to make

witness statementis available

to the defence.

{(ii) the trial Judge’s failure to
provide the jury with
adequate assistance.

{iii) the trial Judge's misdirecticn

on character evidence",

the Court of Appeal had ruled in the original appeal that there
was ne merit in his complaint that bhe was prejudiced by these
factors, the Privy Council reversed the Court of Appeal, and
ccnsequently when in its reasons ¢f the 21st day of September,
1992, it used the/phrasey ¥.. sericus and brutal crime", it was,
thereby re-cffirming the,

" determination which had been previously
made by the original panel ¢f the Court
«se- and was further declaring that the
Crown's case was ccrrect. This amounts
to & declaraticn on the final issuc and
amounts tc a rejection of the accused's
defence."”

I am of the view that the wcrds did nct have that effect.
The Frivy Council had specifically deolt with these three
issues. It said,

¥ The case against the appellant was in-
deed a strong cne and for that reascn
their Lordshiy would not be prepared
simply to recommend that an acquittal
be crdered,; but they dc¢ not feel able
to say that the jury would inevitably
have convicted, if the defence had
been furnished in advance with the

»

K

|
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three statements in guestion and

if the -jury had received the

accepted direction es to character

and guidance from the trial judge

on the prcblem, whatever it was,

indicated when they first returned

to court®. (emphasis added)
The Court of Appeal could not have and never attempted
to contravert these findings, it regarded itself as bound
thereby and acted in obedience tou the directions. The api:licant
is seeking to resurrect issues tc which the Court of Appeal had
carefully resigned itself, as having erred and bhound by the
Privy Council,
%.o. with the direction that that
court should quash the conviction
of the appellant and either enter
a verdict of acquittal or order a
new trial which-ever course it

consicders proper in the interest
of justice."

The Court of Appesl complied.

It shculd be noted that, the Court of Appeal was herc
proceeding under the provisions of section 14(2) of the Judicature
{(Appellate Jurisdicticn) Act, to ®... guash ... conviction ... new
trial if ... interest of justice ... requires". In the cordinary
case, the same L.ench of the Court of Appeal having quashed &
conviction may consider whether or nct tc crder a re-trial.

The use «f the verb "charged, in the phrasz *The appellant
was charged with a serious and brutal crime® connotes the presamp-
ticn of innccence Lefore trial. Kot withstanding the use «f the
word ‘crime’, the phrase cannot attract a meaning c¢f guilt. The
phrase must be read in the ccntext in which it appears. Similerly,
the phrase, "The vexed and difficult guestion of identification
evidence ces not arise for consideraticn,"” must be read in context.
liowever, juxtapused, as the applicent scught to place both phrases,
it cannot be elevated tc an understanding of guilt. On the
contrary, the Court of Appeal conclusively showed that it enter-
tained the presumpticn cf innocence with respect to the applicant

when it stated,
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“It is in the interest cf the public and the appellant
himself that the question of his guilt be not left as something
which must remain undecided because the prosecuting authority
was held guitly of some irreqularities.®

In addditicn, the Court cf Appeal was here acknowlaging
the fact of the qguilty conduct ¢f the prosecution at the trinl
in relation tc the statements of the prosecution witnessecss.
The Privy Council in dealing with this aspect of the case said,

"A comparison of the statement with
the evidence <f the two important
witnesses reveals a small but not
insignificant number of dJdis-
crepancies only one of which was
disclosed by the Crown to the
defence. What their Lordships £ind
still more important in this case
is that important evidence was
adduced which had not been fore-
shadcwed in the depcsiticns. They
consider that it was the Crown's
clear duty teo ¢ive a2dvance warning
cf that evidence by furnishing the
three statements ¢f the defence.

Failure tco do this was in their

Lordships' view 2 material
irregularity: Keg. vs. Maguire [1992]
2 W.L.R. 767, 782". (emphasis added)

The Privy Council considering whether or nct to invcke the
provisc under Section 14(i) of the said Act, again adverted to
the inability to predict the inevitability of a conviction,

"if the defence had been furnished

in advance with the three statements

in questicn.® {emphasis added)

The Privy Ccuncil thus provided adeguate directions on the
manner in which the prosecuticn should deal with the said state-
ments. There was n¢ necessity, for the Court of Appeal, having
taken the matter into consideration, to re-open that issue.

The Court «f Appeal in considering the question of the

re-trial, acvised itself, inter alia, <f the necessity for, "the
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exercise of the collective sense of justice and common sense
of the members of the Court of the Appesl of Jamaica who arc
familiar ... with local conditions ..." It was not an
opportunity to give the prosecution "ancther chance tc cure
evidential deficiencies in its case against the accused."™ It
did not consider matters on which it had previously adjudicated.
For the above reascns 1 find that the fact that the s2id
two judges sat on beth panels of the court, there was no bias
nor any reasonable likelihocod of bias and consequently nc con-
travention cf Secticn 20{i) as it reclates tc¢ the complaint of
the applicent thet his fundamental right to a fair hearing was

infringed. I would dismiss the motion.
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LANGRIN, J.

As a consequence of sn incident on Jamuary 11, 1987 the applicant
was charged with the murder of his former lover, Paulette Zoidie. He was
convicted on the 22nd March, 1982 in the Home Circuit Court for this murder.
On the 10th Kovember, 19589, the Court of Appeal compriscd of Carey P. Ag..,
Campbell and Wright JJ.A disnissed the defendant's appeal against his
Conviction. By way of Special Leave ¢f Her Majesty in Privy Council granted
cn Z4th July, 1590 - the Judicial Committee of the Privy Council on June 15,
1992, in a written judgment concluded as follows:—
“Their Lordships will humbly advise
Her Majesty that the appeal should
be allowed and the Case remitted to
the Court o©f Appesl with dirsctiom
that the Ccurt should quash the
convicticn of the appellant and
either enter a verdict of acquittal
or orier & new trizl, whichever
course it comsirders proper im the
interest of justice”.
Following this direction, a panel comprised of Rowe P., Carey and
Wright JJ.A between 27th of July, 1992 tc the 30th July, 1592, heard arguments
from the appellant's atterncy as to whether or mot a re~trial should be ordered.
On the 2lst September, 1992 in a judgment delivered by Carey J.A., he
concluded as followss—
"In our opinion no factcors have been
shown, which would incline us to
enter a verdict and judgment cof
acquittal. It was for those reasons
that we ordexrcd 3 new trial to take
plece at the next session of the
Home Circuit Ccurt.”
By section 25(1) cf the Constitution, if any person alleges a
contravention cf his fundamental rights then without prajudice to any
other action with respect to the same matter which is lawfully available
that person may apply to the Supreme Court for redress. By section 25(2)
the Supreme Court shall have original jurisdiction to hear and determine
any applicaticn and make such crders, issue such writs and give such directiams

ng it may consider appropriatc for the purpose of enforcing or securing the

enforcement of any of the fundamental rights to which thc person concerned
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By a Notice of Motion dated 13th January. 1993 the appellant applied
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to the Supreme Court for the following declaratiouns.

lll.

A declaration that at the hearimg by the

Court of Appeal of Jamaica between the

27th day of July 1992 and the 30th day of July,
1992 as to whether or not there should be a
retrial, the applicant was not afforded a fair

hearing by an independeng.énd impartial Court

by reasons of the following:-

(2)

The Court of Appeal as constituted from the
27th day of July, 1992 to the 30th day of
July, 1992 which heard the arguments as to
whether or not there should be a re~trial
conslisted of two of the threc judges of
Appeal who had heard and dismissed the
Applicont's original appeal against his
coaviction in this matter on the 10th day

cf Bovember 1989.

That the sald panel which heard and dismissed
the original appeal to the Court of Appeal
had already 4determined and ruled that there
was no merit in the applicant’s complaint
that he was unfairly prejudiced by the conduct
of the trial Judge and the prosecuticon at his
trial, ir particular in relation to:

(1) the Trial Judge's and the prosecutici’s
refusal toc make witaess' statements
available tc the defence.

(i1) the Trial Judge's failure te provida the
jury with adequate assistance.

(i1i) the Trial Judge's misdirection on character

evidence.
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(b) That the said panel which heard and dismissed
the original appeal had adjudicated upon and
determined the relative weight of the contending
cases of the prosecution and defence.

(¢c) The said panel arrived at these determinations
at the close of the arguments on the 10th
Noverber, 1989.

(a) These prior determinations made by the Court of
Appeal, zond which were reversed by the Judicial
Committes of the Privy Council affect matters
which bore directly on the exercise of the Court
cf bppeal's discretion as to wheiher or not there
shculd be an order for a re-—trial.

(e) The Court of Appeal in giving its reasons for
oxdering a re~trial referred tc the circumstances
in which the deccased died as a “seriocus and brutal
nesvceo crime,”
the Court was thereby re-affirming the determination
which had been previously made by the original panel
of the Court of Appeal and was further declaring that
the Crowm's case was correct. This aiso amounts to
a declaration on the final issue zud amounts to a
rejaction of the accused's defonce.

(£f) The cruduct of the Court cof Appeal in the circum-—
stances would cnuse a reasonable ond fair minded
persen to suspect that the applicant has not had
¢ fair hearing anc¢ that the Ordexr of the Court of
Appezl and its reasons for ordering a re—-trial were

not falrly arrived at.

A declarxation that the applicant's constitutiomal rights
enshrimed in section 20(1) of the Constitution has been
contravened, in that, in making the order for a new trial,

the Court of Appeal published and made available for wide
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. dissemination its reason for judgment which incorpora-
ted the statement referred to in 1(e) above thereby

depriving the applicant of his rights to a fair triai.

3. An order that a verdict of acquittal be entered ...."
<:,) Section 13 of the Constitutiom cf Jamaica provideé that:
“Every person in Jjamaica is entitled te the
fundamental rights and freedoms of the Iadividual”,
including “the protection of the Law" but "subject
to respect for the rights and freedoms cf others
and for the public intercst".
Section 20 sets out the provision which by section 13 are afforded to
- secure the protection of law and provides inter aliasz-
<;' "l. Whenever any persom is charged with a Criminal offence
he sha2ll, unless the charged is withdrawn be afforded
a fair-hecring within a reasonable time by an indepen-

dent and impartial Court established by law.

2. Auny Ccurt or cther authority prescribed by law
for the determination of the existence or the extent
of civil rights or obligations shall be independent

L_~) and impartial, and where proceedings for such a

determinaticn are instituted by any perscon before
such a Court or other authcrity, the case shall
be given z fair hearing within a reasonablg time".
In the present case, in determining whether the applicant was afforded
# fair hearing by an independent and impartial court estsblished by law the
practice and procedure cf the Courts established by law pricr te the Constitu-
ticn sust be respected.

(;;e Let me first comsider the question of whether ¢r not the Appellate
Court which determined the issue of the re-trial was improperly constituted
heving regaré to the fact that two members of that Court had previously
s2t uvn the appeal.

The: generz1 rule is that it was contrary to natural justice for an

adjudicater to take part in the determination of an appeal against cne of
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his own decisions. Superior Judges have declined to apply such a prisnciple
to the exercise of their owr appellate functions. Natural Justice had to be
applied by statute. In any event the relevant statute docs ﬁot disqualify
the Judges of the Court cof Appeal in Jamaica from sitting on a Re-trial
Hearing although thcy had sat on the panel dealing with the appeal. The Law
in its wisdom will not presums: the possibility of bias or favour in a judge
whe is already sworn to administer impartial justice aund whose authority
greatly depends on that presumption.

Some guidance is provided in the following authorities:

In R.E. Megarry Miscellony at Jaw: the distinguisbod author dealt

with the situaticn at p.314 when he said:

“In R.V. Beard (1519) 14 Cr. App. R
Lorc Reading C.J. deliveraed the
judgment ~f the Court of Criminsl
Appeal; quashing & conviction for
purder an: substituting a verdict
of Monsloughter. The presecution
appealed, ~nd Lord Reading rather
surprisingly sat in the House of
Lords to hear the appeal, as one
of a distinguished gathering of
eight law loxrds. Inm the event,
he concurred im the unanimous
reversal cof his judgment in the
Court of Crimimal Appeal and the
restoratice of the conviction
for murder. This perhaps exemplifies
the viecws oncs oxpressed by Bromscen J.
"There i1s ncthisg which makes it
improper for a judge to sit im view
upon his cwn judgments., If he is
what 2 Judgs cught to be ~ wise
encugh to know that he is fallible,
and therefore aver ready to learn;
great and honest cncugh to discard
all mere pride of cpimicn, and
fcllow truth wherever it may
leac; and couragecus enough to
acknowledye his exrors -~ he is
then the very best man tc sit in
review upon his own judgments.

He will bave the benefit of a double
discussion. If right at the first,
he will be confifmed in his opinion;
and if wrcong b will be quite

likely t< find it cut as anyone
else".

A similar situatiocn occurred in the case of R.V. Lovegrove (1951) 1

AFE 804. The appellant was convicted on two charges of rucedving preperty
knowing it te be stolen and wes sentenced to five years imprisooment.

The Trial Judge was now 2 member of the Court of Criminal Appeal and the
quisticn was whether in the circumstances he sheuld sit while the application

5 ST TR P
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was being heard. It was held that on zn application or appeal to the Court
of Criminal Appeal there is 28 a general rule;, no objection te the Trial
Judge sitting as a member of the Court to hear the application cn Appeal.
The Court of Appezal for the Windward and Leeward Islands im a
decisica supplies another illustratiom of the prineciple of previcus participe-—

tion in omes own decision. In Nathaniel Joseph v. R. 1559 1 WIR 365 the

appellant was committed for trisl by a Magistrate who, before assuming

that office,; had been legnl assistant to the Attorney Gener:l. The legal
assistant had advised further investigations in the circumstances which

formed the basis of the chbargs sgainst the appellant for murder.

Be zppealed agaoinst his crmviction on the ground that the indictment om

which he was convicted was a nullity and that the examining magistrate was
disqualified in law from sitiing at the preliminary hearing. 1t was held

that were knowledge of cor previcus participaticon in 2 matter will not
disqualify in law and in the circumstances the Magistraie was mot disqualified
for sitting as examining mepistrate at the preliminary hiearing.

The problem is not merely one of strict law it is alsc cne of public
poelicy. An appellate judge whie if he were subject to disqualification by
previcus participation may Le forced to sit if a panel cculd not be formed
without him. The doctrine of nwecssity would be applied to prevent a failurg
of justice. If proceedings ware brought against all the Supreme Court Judges
they would have to sit as Judpe in their own cause. What would happen 1if
#1l the members of the Court of Appezl had dealt with somce aspect of this
case, whother interlocutory or ctherwise. Would they not heve te sit on the
re-trial heardong?

Similarly judges are rueguired ex-necessitate to pnass judgment upeon
the c@nstitutianal;ty of legisletion rendering them to poy income tax on
their salaries. Even in matiters of pension affecting the judiciary, judpes
arz called upcn to adjudicaie. A case in peint is the unrepcrted judgment,

William Swaby vs. Permancnt Secretary of the Public Service & Ancther.

Heard June 19, 1991 Suit ¥63/7% in which a retired member of the judiciary
scupht a constructior cn the Judiciary Act in which Judiss themselves are

affected.
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I accept the submission by Mr. Lemnox Campbell on the behalf of
the Lttorney General that a perty may waive his objecticn to adjudicaticn
Ly persons subject te such disqualifications by previcus participation.
Objection is generally dezemed to have been waived 1if the party or his lesal
ropresentative knew of the disqualification and acquiesced in the prroceedings
by failing to take objecticu at the carliest practicable opportunity.

4 waiver is reparded as ths szbendomment of a right by onc party, so that
afterwards he is estoppod from claiming dit.

On the broader questics of whether the fundemental right to & fair
heariog under section 20 of the Constitution can be waived, it is my view
thrt such questicn does oot arise on the facts present-d in this case.
Accrxdingly, I Jo not feel cnlled upon to answer whnt is now an entirely
acacemic question upon the hypothesis that there was wzvidencs upon which
such a right could have been waived., 1 can well understend the anxiety
upen which an authoritative znswer upon such an important question is sought
end while I am grateful to bLoth sides for their helpful submissions the
pecint at this stage remains academic.

Let me now turn tc the second and more important question of whether
or. nct there was a Real Likelihrod of Bias or Reascnable Suspicion of Bias
on the part of the appellate judges who had participates in the re~trial hearixg.

It cannot be gainsaid that utter impartiality is required of profes-
sionzl judges and those who 2re called upem to sit in judgmept over others.
This is cerived from the wil known principle of Natural Justice which is

often expressed in the mexis ¢ peme. judex iun causa sus Jdesigned to promote

the feeling of confidence in the administration of justice which is essential
tce soclal orcer and security. This requirement of imparticlity is intended
to prohibii a person from leciding a matter in which he has pecuniary or
cther type of interest. Such cther interest way be iuferred from his conduct
ox utterences during the hearing ¢f the matter.

A real likelihecod of Lias means at least a substantial possibility
of bizs. The ccourt will judge of the matter as a reascnable man would judge

of any matter in the conduct of his own business. The test of reasonable
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likelihoed of bias which bizs been applied in o murber of leading cases

in magisterial and liqucr licensing law ond helpfully citad to us is

basec on the reascmable approhension of a reasonable men fully apprised

cf the facts. While it is no doubt desirable that 11 judges like Caesar‘s
wif< should be above suspicicn it would be hopeless tv think that » Court
wruld quash decisices cu the strength of the suspiclous of capricious and
unresscnable people.

For the applicant to succeed in my view, he weuld hove te prove that
the judyes of the Court of Appral in the retrisl heardiny had not fairly
cengidered his case and bhad mads up their minds to rofuss the order for o
retrlal before they heard the spplication. Additionnlly chat they failec
Lo cerpsider the merdts of the zpplication for reasons of paersonal Intercst
and blas. 1t is reasonshle for the law os well as jubiic policy to rzquire
@ preater measure of susidcion from ressonable men in dealing with appellate
judges than justices in licouring asuthority ceses. fs wos peointed out by

Loxd Depning M.R. in Metr dten Properties v. Lannon 1968 3 AER p.3G4 at

310 ‘mere¢ cuspicion or comjecture is not encugh'. Ther: hes to be 5 resl
lik:libood of bias and it is oot every act or expression of 2 judge that
can lead to such 2 conclusicn. It stands to reason thot the conduct
complained of must be such thet it svinces some personzl srirosity on the
part cf the judye. Alleyntions amounting to the Judsi's misconstructicon
of the law will not suffice for it 1s not every error im law that imperis
bilas.

I ¢o not =ccept th. submission on behslf of the applicant that a
previcus adverse copinicn arrived at by a person dilsquzlifics him from takine
pert in a subseguent adjudication in which the issues om which a prier
cfinicn was fermulated ars xolevant to the guestien to b éutermined.

In wy view that submissicrn is based cr 2 false assumption that the jucdicial

mind cnce activated in & certain direction must continue in that same direction

irvrespective of the chanped circumstances. How could thie be s when during,

& trial & judge is called upon to make varicus rulings frveuring one sice

or the other. The question of bail is but cne ¢xempls which immediztely cores
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to mind.

Considerable reliance has been placed by the applicant upon the

Australian case of Livesey v. New South Wales Ear Association 1685 LRC

(Coust.) p.1108. The appellant, a member of the New South Wales Bar appealed
by special leave from tha judgment of the New South Welcs Court of Appeal
orcdering that he should be disbarred. Hiss Wendy Bacon then a law student
had npreed in the appellant‘s preosenece to act as surcty for Stephen Sellars
who was charged with Criminsl Conspiracy. She lodged o cnsh surety of
$10,000 which was forfeitod whien Sellers failed to appear im Court to answey
charge. The Barristoers Aﬂmission Board rejected Miss Bacon's applicaticn
for aduwission tc the Bar. L simllar order was rejected by the Court of
Appeal. After she had given evidence e2ach member of the Court strongly
indicated his view that she lacked credit. Bofore the hearing, counsel

for the appellant submittsd in Chambers that two judges should not sit
because of their previous participation in determiming thce application.

In 21lowing the appeal the Court held that the appellant cr 2 fair minded
chserver might reasonably have apprehended that the views which the twe
members of the court had formed in the previous case on a question of fact
which was 2 live issue in the hearimg or on the credit of o witness whose
evidence was significant cn that question, wmight result in the proceedings
being affected by bias by reagson of prejudment.

This case is casily distinguished from the instont case which is not
coencerned with any live issuc suach as the credit of » witncss in a previous
hearing whom the perty intendcd to call ir the subsequent hearing before the
same panel.

Turning 2;ain toe the present case, could the twe Appellate Jucdges be
rcascnably or substantially suspected of bias? The questicn depends in each
case upon the relation of the Judges whe are impugned to the matters which
they have to adjudicate upcu. The situation which existed at the commence-
ment of the retrial hearing: can be shortly summarised:-

Th2 central reascns on which the appeal was allowed by the Judicial Committce

of the Privy Council wers as follows:—
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(1) The Trial Judge’s and the Prosecution’s refusal to wake
witnesses' ctatements available to the defenﬁe.

(2) The Trial Judge's failure to provide the jury with
guidance cn the problem, "whatever it was™ indicated
vhen they first returned to Court.

(3) The Tri~l Judge's misdirection on character evidence.

The issues which were determined by the Court of Appesl and resulted in
the dismissal of the appeal were substanticlly different to those considered
by the Court of Appeal as to whether or not there should be a retrial.

The Judieial Committec Ly its judgment mendated the Court of Appeal
to guash the convietion of zpplicant and either enter an acquittal or ovder
o new trial. The effect of the judpgment of the Privy Ccuncil was to conclu--
gively state the law in relation to the issues raised and accordipgly the
Court of Appeal was bound to thoge findings. They were ne longer live issues
amenable to adjudicaticn by the Court of Appeal.

The written judgment «f Carey J.4. (Betrial) puts it beyond a shadow
of a doubt that the Court was acting im obedience te the order of the Privy
Cruncil in discharging its obligations in the balancing and resclution of
the principles as tc whether or not a vew trial should Le ordered in the
public interest. The detorpinntion in the retrial matter was substantially
different and based on wholly different facts.

In any event the words complained of were part of a judgment delivezsnd
by the Court and when c¢xsrdnced within the context of th: constitutional
provision it could only mean thet the sccused was charged j}th a brutal crime.

The judges at the retrizl hearing must be taken to have disabused thelr
minde of ony kmowledge they may heve gained frem the provicus hearipg and
must be taken to have arplied themselves tc the issues presented to them
in the hearing for # retricl.

The Court of Appecl anud in particular the Ag. Fresident, Carey J.A.
correctly interpreted the function of the Ccurt. The question which he had
to determine was whether the Court would cxercise its discreticm in order
te acquit the applicant or crder a pew trial. The Court in my view exercised

its c¢iscretion im a judiciel mermer and there was material tefere it om which
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they could reasonably have cxercised their discretion in the way they did.
Baving carefully considered the affidavit evidence I find thet it was not
established that there was ary real likelihcod of biass on the part of the
two appellate Judges who comprised the retrial hearing.

In the circumstances this Court cannot say a breach of Section 2G(1)
of the Constitution had cccurred.

It is now appropriate te deal with the second declaration.

The applicant in choesipg to proceed by way of originating motion
instead of by writ have found himself in the procedural difficulty chat
uipder the Judicature (Constitutional Redress) (No.2) Rules 1963 complaints
éhat constitutional rights are likely to be contravened must be made by
writ and not by motion. A decleraticn in the form regquestad could not be
grarted since none can say at this stage that applicant's constituticnal
right to & fair hearing has been infringed. It is not sufficient for the
applicant to establish that there has been adverse puhlicity and dissemina-
tion c¢f a judgment which is likely tc have a prejudicial effect on the minds
of potential jurors. In the light of the commen law remedial measures
referred to and approved by Lord Diplock im Grant v. DPP AC 1982, 90 this

Court would refuse to grant such a declaraticon.

For these reascns 1 conclude that the motion was misconceived anc

thercfore the application must fail.



