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IN THE CORSTITUTIONAL COURT

IN MISCELLANEQCUS
SUIT NO. £7/54
CORAM: THE HON. MR. JUSTICE TEECBRLDS

TEE HON. MR. JUSTIC LaMNGRIN
THE HON. MR. JTSTICE CCORE

BETWEEN VEIVIAN BLAXE . LPPLICANT
AND THE DIRECTOR OF PUBLIC PROSECUTIONS FIRST Responderrt
AND THE ATTORREY GENERAL SECCHD Respondent

Lord Giffcerd ¢.C. for the Applicant

Liovd Hibbert, Deputy Director of Public Prosecutions & Miss V. Hall
for Pirst Respcndent.

Lackston Rcbinson Asst. Attorney General for Second- Respondent.

Heard: July 4, 5 & 28, 1994

LANGRIN, J.

This is an application by motion under Rule {1) of the
Constitutional Redress Rules (1963} pursuant to Section 25 of
the Jamaica Constitution. The applicant by Notice of Originating
Motion dated 4th July, 1594, sought to stay ccmmittal procceedings
which are pending in the Resident Magistrates Ccurt for his extradi-
ticn tc the United States to answer charges relating to Murder
and Drug offences.

o — ‘The applicant alleges in the Hotice of Moticn which was
amended that Secticns 20({1} andfor 20(2) and/or 20{8) (1} of the
Ceonstitution have been and/or are likely to be contravened in
relation to him. The amended version of the Originating Mction
states that certain provisions nf Section 20 therecf have been
andf/cr are being contravened in relation to him.

The relevant reliefs s~ught in the motion are stated as follows:—-
1. A Declaraticn that the rights of the applicant
to a fair hearing under Section 20{(1} andfor
2@{2} and/cr 20i6}§b3 of the Constitution of
Jamaica have heen and are contravened in extradition

proceedings which have keen instituted against



the applicant and which are now pending before
the Half-Way-Tree Resident Magistrate'®s Court by
reason of the refusal of the Firstnamed Respondent
to disclose information relating to the witnesses
whose affidavits are used in the said rroceedings.
2. An order that the said proceedings bte staved until
the applicant's rights under Section 20(1) and/oxr
Section 20{2) of the Constitution have been cbserved.
3. BAn order that the applicant e awarded compensation
tc be assessed as the Court may direct frocm the
State as redress for the deprivation of the protec—
otion of law under the Constitution.

The factual maitrix on which the applicaticn is based| are
o TN e \

R \
- - .
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— briefly summarised as follows:—

The applicant was on the 5th January, 1954 arrested pursuant
to a warrant issued under the Extradition hAct, 1991 following a
request made for his extradition by the United States of America
and is presently in custody pending extraditicn proceedings in the
Half-Way-Tree kesident Magistrate's Court.

Letters of request dated 11lth April, 1954 and May 11, 15994
were sent to the Director of Public Prosecutions on behalf of the
applicant for the disclosure cf informaticn relating to any previous

cnvictions ©r outstandihg charges againsts the witnesses either
in Jamaica or the United States; and fcr details of any agreements
which may have been made between the said witnesses and the United
States authorities in relation to their testimony.

The affidavits of the six witnesses clearly demcanstrate
their involvement with the applicant as well as with other criminal
activities. |

By subsequent letters dated npril 138, 1594 and June S, 1994
the first respondent refused to provide or to assist in cbtaining
informaticn as regwested on bLehalf of the applicant.

Section 13 of the Constituticn of Jamaica provides that:-
"Every person in Jamaica is entitled to

+he fundamental rights and freedcms oI
the individual® including ®the protection




of the law® but "subject tc respect
for the rights and freedoms cf cthers
and for the public interest.”

Section 20 sets out the provisions which by Section 13 are affcrded

kA

to secure the protecticn of law and provides inter alias-

1. Whenever any person is charged with
a Criminal cffence he shall, unless
the charge is withdrawn be afforded
a fair hearing within a reascnable
time by an independent and impartial
Court established by law.

2. Any Cocurt or other authcrity prescribed
by law for the determination cof the
existence or the extent of civil rights '
or obligations shall be independent
and impartial, and where proceedings
for such a determination are instituted
by any person hefore such a ccurt or
other authority, the case shall ke given
a fair hearing within a reascnable time.”

5. Every perscn who is charged with 2 criminal
~ cffence -

{r) ©®shall be given adequate time and
facilities for the preparaticn of
his defence.”
Lord Gifford, for the applicant referring to the affidavit evidence
argued boldly that the applicant is denied information possessed
by the reguesting state and relevant to the extradition proceedings.
The applicant is therefore deprived of material on which he might
successfully submit to the Resident Magistrate that the evidence
~f the said witnesses is wcrthless. Accordingly, the applicant
\v/ cannot cbtain a fair hearing of the extradition proceedings against
him. Further the applicant has been deprived cf adequate facilities

for the preparation cf his defence.

Lord Gifford alsc made reference to Halstead v. Commissicner

of Police 25 WIk p.522. The Antiguan Constituticn has a similar

provision to the Jamaican provision in which it was held that that

»

preliminary

O

ccuntry’®s constitutional provision is applicalkia t

)

enquiries. The case of Re Williams V. Salisbury 26 WIR 133 at 144

was also cited.

Lord Gifford argued that the right to a fair hearing includes
the right of the perscon accused to chtain disclesure of relevant
informaticn about the character and previous corwictions of witnesses

relicd on by the prosecution. Archbold 43xrd ediftion para.480 was



relied on. Collister {1555} 39 Car 100 was cited fcxr the proposi-
ticn that the Director of Public Prosecutions was cbliged to
inform the defence of any known convictions. Iord Gifford alco

relied on the Jamaican Privy Council case of Berry {(Lintoa) w. R.

{1992} 41 WIR p.244 at p.250 & 253 as authority regarding &isclcsure
Cf statement of witnesses though he recognises thzt the tvpe of
disclosure scught is not the same as in the Berry case. He submitted
that the test to be applied in such a situation is the test of
‘real possibility of miscarriage of justice,?® thouch ke later
stated that ‘significant possibility® might e a better test.

He argued that in Extradition Proceedings it is relevant
fcor the Residlent Magistrate tc take into account the character
and antecedent of the witnesses whose affidavits are relied upon
by the reguesting state in meking the determination reguired by
S5.10(5) of the Extraditicn Act, 1951. In suppcrt cf that proposi-

ticn R.v_Governor cf Pentonville Prison and Another exparte Osman

{(1989) 3 ALL ER 701 at page 720 was tc be used as a guide as to
how the Resident Magistrate should behave. The test to be applied
by the Resident Magistrate in a committal proceeding is to be

focund in the case of Alves w. Director of Public Prosecuticns and

Ancther {1552} £ ALL ER 787 at 751 where Lord Goff stated: "that
in cocmmittal proceedings in this country the same tast is applicatle
as in the case ¢f a submissicn by the defendant cf no case to
answer at the end of the prcsecution evidence at his triai®......
Lord Giffcrd in his submission feared that some plea -
bargaining might have taken place with the witnesses who are self
confessed drugs dealers who might gain an advantage by turning
state evidence. He further argued that it is repugrant to justice
that a2 man should ke subjected to the loss of his liberty and to
his removal from his cocuntry con the evidence of persons of dubious
character whom he cannot cross examine withweut having the right to
know the details of their antecedents and of plea bargaining agree-
ments which may e relied cn bLefcre the Resident Magistrate®s Court.
He further submitted that the information which was sought was not

difficult to cktain.



Mr. Hibtbert, Counsel for the Director of Public Preosecutions
in his submission stated that S.20(1) of the Constitution did not
apply since there was nc hearing. The applicant cannct ccmplain
that the hearing is unfair unless there is 2 hearing. There has
Leen no hearing, and even if it is likely to be unfair the appli-
cant must awzit cut~come of the hearing.

Mr. Hibbert further submitted that £.20(2) does not apply
to these proceedings since by the nature of the proceedings before
the Resifent Magistrate they must be considered criminal mroceedings

and that §.20(2) deals with civil proceedings. The learned Crunsel

referred to the Jamzican Court of Appeal case of Lloyd Brocks v.

Directcr of Public Prcsecuticns 73/%1. Here in dealing with $.20(2)

in relaticn tc whether the section applies to Criminal Proceedings,
Carey JBE at page 5 of his julgment stated that 8§.20{5} dealt only
with civil proceedings. S.20(2} cannot therefore avail the applicant.
¥r. Hibbert alsc made reference to $.20(6} (b} which provides
that any person who is charged with a criminal <ffence shall he
given adeghate time and facilities for the preparaticn of his
Aefence. Much was made of this section by Lord Gifferd whoe submitted
that in not providing the defence with Getails of conviction regard-
ing the variocus witnesses the defence was not afforled adequate
facilities for the oreparaticn cf his Jdefence. It was ccntended
that the defence was given adequate time and facilities. The case

of R.V. Rctert Bigwell k.M. CA 15/50 was cited as authcrity for

the meaning cf 'aceguate facilities®. In that case it was stated
§

\; :

]

t page 9 by Furte JA. that *adequate facilities® meant "animpeded

v

cpportunity’ . y
Mr. Hibbert surmitted that paragraph 7 cof applicant’®s affidavit

re disregarded by the Court as it was not confined to the knowledge

of the applicant and wculd amcunt to hearsay. BHe refers tc section

408 of the Civil Frocedure Codle. Further, in order tc get the

informaticn that the defence was seeking it would be necessary

to comtact every state in the United States which wcould Le very

time consuming and lengthy. In short the informeificn sought ié }

ot easily cbtainahle and that there is nothing i the affidavit



t
%
to suggest that the information sought is available. i
It was further argued that the duty to provide infor%ation \
beneficial to the accused would arise firstly if there was guch \
informaticn in existence either in the prosecutiocmns® possession
ox the orosecution knew of its whereabouts. It could never be
the Juty of the prosecution to go out cn a "fishing® expedition
with 2 mere hope thet something beneficial the aprlicant might
be discovered. If this were the case the proesecution would be

required in all its cases to &o extensive bhackground work cn all

-

its witnesses. A forticri the informetion reguested was not
relevant in the interest of justice which would cumpel the prosecution
to seek cut this infourmation.
in relation to the guestion cf disclosure it was argued
at the Director of Public Prosecutions is not the prosecutor
and is conly involved in the extraditicn proceedings by mere coince- \\
dence and stated that by Secticon 17 of the Extraditicn Act any
counsel could have heen asked to represent the United States
Government. The Director of Public Prosecutions merely represents
the United States Government. His duty as representative of the
United States is to disclose all that is in his possession and
acdmitted that a prosecutor would be reguired to go further and to
get things which are in existence and which can he identifiable
in crder tc support the defence. In my view it is unreascnable
to ask the Director of Public Prosecutions to furmish ‘he particulars
at this stege of the proceedings.
The submissicns made by ccunsel led to twe main issues:i-
{1} TWhether the agplication was premature and
{(2) whether the giving of adeguate facilities for
the preparation cof his defence under S.z20{¢€) {5
of the constitution invclwves the granting of
informaticn as required by the defence i.e.
Aetails about the witnesses.

Let me now turn ¢ the first issue:s-

1. Wuether the applicaticn befcre this Ccurt is premature.

¥n chocsing to proceed by way of Originating Mction instead

~f Ty writ the arplicant found himself in the procedural ¢ifficulty



that under the Judicature {(Constitutional kedress} Wc.?Z kules 1963,
complaint that constitutional rights "are lilely tc ke contravened®
must be made by writ and not Ly motion. Faced with this diffuculty
the applicant abandcned this part of his claim and relied oniv
urcn the allegatiocon that his constitutional right had keen and

were being infringed at the time of the hearing. The only argument
which was ncw available before this court was that owing to the
refusal of the prosecuticn to furnish details of convictions,
sentences and character, a2 fair trial if held at the moment <f the
applicaticn could not be ensured without waiting to see whether

at the actual trial the matters reguested would be furnished.
Indeed, in the arguments Dbefore us it was agreed c¢n both sides

that these requests in the ncrmal way would be granted in the
~-Pnited States. )

!

In Grant v. Directcr <f Public Preosecuticons {1581) 3 ¥LR

345, Lord fiplock in the Privy Council judgment at p.357 accepted

the dictum cf Smith C.J:-

¥in my view the state does not ...
guarantee in advance that a perscn
charged will receive & fair hearing
or that the ccourt will in fact be

martial. It provides means, Ny
law wherel:y any infringement of
that perscns rights in these resyects
at the trial may be redressed.®
The simple answer could be that the moticn was indeed
premature since at the time when the mcticn was filed there was
no hearing. The Court will however, 5o further and say even if
there was a hearing the Court would e reluctant t¢ stay the
Extraditicon Proceedings on the hasis that the hearingy was not
fair since adeguate means of refress would e available tc the
applicant undexr c¢ther law.
It is important to deal with the role ©f the Resident
¥acgistrate in dealing with this matter. The Extradition Act,
restricts the function of the Resident Magistrate in conducting

the committal proceedings in the instant case. This is demonstrated

by Secticn 10({5}) {a) ¢ the act:



7{5) Where an auvthcrity to proceed has
been issued in respect of the persor
arrested and the Court of committal
is satisfied, after hearing any
evidence tendered in support of the
request for the extradition <of that
person ¢r on behalf cof that person

that the «ffence tc which the authority

relates is an extraditiocon offence
and is further satisfied -

{a} where the perscn is accusad ©

the offence, that the evidence
would be sufficient o warrant

his trial for that cifence

the offence had been cummitted

in Jamaica: ov
{3 ctocecesceiesescsecsaceno

The Ccurt of commitital shall, unless
commitial is prcohibited Dy any cthex
provision cf this aAct, commit him to

if

his

ustcody tc await his extraditicn under

this act: it 1f the Court of Committal

is not sc satisfied ............ the
Ccurt of Committal shall discharge h
from custody®.

im

The rcle of the Resident Magistrate is limited tc hearing the

evidence tendered in support cof the reguest for the extraditicn

cE the applicant and determine whether:-

{1} the ~ffence is an extraditable cffence and

{2} the evidence wculd Le sufficient tc warrant

his trial if the offence had Lieen ccmmitted

in Jamaica.

This is so For reasons of coonvenience, efficiency and the

saving cf time.

The EBesident Magistrate then in committal proceedings

must stay within the confines of his jurisdiction.

¥

Lesident Magistrate needs is to estallish a [rima

Once a rrima facie case has heen established then

Magistrate will commit. In the case <f EB.v. Governcxy

211 that the

facie case.

the R

s
side

nt

cf Pentonville

Prison exparte Osman [195£681 3 ALL ER 701 at fage

"In cur judgment, it was the magistrate’s

723

Licyd

duty to¢ ccnsider the evidence as a whole

and to reject any evidence which he
considered worthiess. In that sense
was his duty tu ﬂeiqh up the evidenc
Tut it was not his duty to weigh the

svidence. He was neither entitled 2o

chiiged tc determine the amount cf

it

€.

[oxe

LJ states:



.

weight to ke attached to any evidence
or to comparE one witness with ancther
That would be for the jury at the tria

I turn now to the scecond issue:

»

I, Whether the giving cof adeguate facilities for the preparation

Aoy
¥

A
B

of the applicant’s defence under Sec.zi{s) I the Constitu-

tion invoelves the granting of infoxmaticn as reguired by the

defence i.e. details about the witness

This issue is perhaps the more perpiexing. The applicant®s
case hinges on the nction ¢f adeguate facilities as provided by
2.2008) () of the Jamaica Ccnstitution. His case is that without
the antecedents @f witnesses he is not afforded adequate facilities
ke’ pxeparé his defence. In the first instance the applicant is
asking for information which is unprecedented in itself and in
none of the cases cited by ccunsel for the ainplicant was there
any similar situation where details of witnesses werce reguired.

The waricus cases cited by ccumnsel dealt with disclosure but even
with the brcadest ¢f analogies Cne cannut eguate the type of disclosure
with the infcrmation which the applicant scught. To Zrove his case
the applicant would therefore have to estahb:lish that the information
scught was the type of rocedural reguirement which existed befcre
the coming into being of the constitution. In cther words the
applicant must prove thet the delivery of particulars of conviction
and antececents cf witnesses in extradition pruceedings was a proce--

3

dural right enshrined hefore the corstitution came Intce force as

>

an existing law comparaile to that stated in the Trinidadian case

of Thornhill v. Attcrney General of Trinidad & Tcbago [18811 AC €1.

The delivery of these particulers at the committal proceedings is

“nct a procedural provision mecessary to give effect and protection

o~

to the right tc 2 fair hearing. The applicant’s case cannot pass
this test and acccrdingliy must fail.

The applicant in secking the antecedent of witnesses harbcured
the intenticn of proving the witnesses worthless by discrediting
them to thé extent wherehy the Resident Magistrate wtuld arrive at

the concliusicn that their evidence cannct ke relied on. The cbviocus
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reasoning being that if their evidence cannot be rcélied on then
‘there cannot be established a prima facie case. Lord Woolf in

the case of Lloyd Broocks v. Director of Public Prosecutions and

the Attorney General Privy Council Appeal No.43 of 1992 at p.9 had

this to say:-

"Questlons of credibility, except in the

worst cf cases, dc not normally result

in a finding that there is no prima facie

case. They arce usually left to be deter—

mined at the trlal. o
The appllcant would thérefcre eXCept in thé wers& of dades fﬁii in
d;sdrbdltiﬂg thb hiine Bses at the dommittal procéedldgﬁs IH my
op;nlon it cannct Le said that thls case is clea: that.the.uztngﬁaa$~
are not to be belleved.

Loxrd Glffcrd for the appllcant in his suhmlss10n citedu;he
case ¢f Jchn Franklyn and Ian Vincent v. The Queen, a P-Cuﬁﬂ?ﬁal
Nos.20 and 21 cf 1992 for full dlsclosure before Residentluagistzate.
This was cited for the propositicn that the applicant's canstiintinhdl

right under S.20(§) {b) had been imfringed in that he was pot afforded

adequate facilities for his defence. Firstly, that case dealt with

a trial. Bxtradition Proceedings for committal is not a t;ial

The Resident Magistrate is basically only conducting a heazing tc
determine if the applicant should go to trial, therefore the.Frankag

and Vincent case coculd not apply. What is of 1nterest however is

that the Privy Ccuncil Judgment stated that in the interests of
securing a fair trial pursuant tc S. 20(6)(b), the requirement.was
fcr statements tc be vrov1aed "where this is gractlcable' (page 7

cf Judgment). The rracticability cf obtalnlng the 1nformat;cn

the applicant sought is questiomable. It must alsc be pcinted out
that what was referred to in the Franklyn and Vincent case was
statements, nct aetalls of witnesses plea bargalnlng arrangements.

A completely dlfferent 51tuatlon. Secticn 20(6)(b) could not there-
fore avail the applicant in light of the type cf 1nformat;on he is
secking. Further, S.206{5) (b} couléionly avail an applicant where
he is required@ to stand trial in a requesting state aﬂd these faeili-

ties are likely to be withheld from him. This is certainly not the
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case with the applicant.

In the case of Maharaj v. Attorney General of Trinidad &

Tobagce [1979] &.C. 385 at 399 Lord Diplock saids

"The fundamental human right is nct to
a legal system that is infallible

but to one that is fair. It is cnly
errors in procedurce that are capable
of constituting infringements of rights
protected v section 1{a); and nc mere
irregularity in procedure is cnough,
even though it goes to jurisdictiong
the errory must amount to a failure to
obsexrve cone of the fundamental rules
of natural justice. Their Lordships
doc not believe that this can be any~
thing but a rarec event.”®

This passage expresses the fundamental principle that rescort o
the criginal jurisdicticn of the Supreme Ccurt is a last resort and
this is expressly stated in the proviso te Secticn 25 of the Jamaica
Constitution. This is even more pertinent when one considers that
the requests of the applicant will be met at the trial.

For these reascns the arguments advanced by Learned Counsel
for the applicant cannot withstand legal cbjective analys;s and

the motion therefore fails.



iz,

Theobalds J.

I have read the draft judgments of my learmed colleagues. 1 agree
with the reasoning and decisions expressed therein and only wish to add
a brief comment of my own. Once paragraph 7 of the Applicants® affidavit
dated 17th July 19394 and filed in support of this Motion discleoses non—
-compliance with sectiom 408 of the Civil Procedure Code them there is
nothing left in the affidavit on which to grant the Declaration sought
or indeed any Dzclaration. It cannot be urged that a party with known
previous comvictions cannot properly provide evidence on which extradition
proceedings can be grounded. The case of R. Governor of ?&ntoville

Prison ex parte Osman (1989) 3 AEE pege 701 mentloned in the principal
e e

judgment of Langrin J clearly sets out the responsibility and approach
of examiving magistrates. Indeed when this case was cited by learmed
Counscl for the applicant it provoked a umanimous query fzom the Bench
as to whether this was an appropriate case to cite in support of the

Motion.

This applicant in paragraph 7 (mentioned above) has mot gone as

far as to say "1 aw informed and verily belicve.® His is a stated belief

not based or any foundation of fact which is shaved with the Court. The
excreilse can be categorized as a "fishing expedition.”™ Aamy declaration
granted om this basis would open the flood gates and result in every
Accused person against whom extradition proceedings are brought secking such
a declaration. We find no merit ip this agpplication. The motion is

accordingly dismissed with cost to the Respondents to be agreed or taxed.



i3.

COCKE J.

There has been a request for the extradition of the applicant
Vivian Blake by the United States of America. The procedurzl requiremeunts
having been satisfied bhe is now in custody pending extradition proceedings
in the Half Way Tree Resident Magistrate®s Court. He now secks by am

amended motiomz—

1. A DECLARATION that the xights of the applicant te a
fair hearing under section 20 (1) amdfor (2) amnd/ox
20 {(6) (b) of the Comstitvuticn of Jamaica has been
and/or are being contravened im extradition
procesdings which have beer instituted against the
Applicant and which are now peading before the
Half Way Tree Resident Magistrate®s Court, by
reason of the refusal of the Firstnamed Respondent
to disclose information relating to the witmessas
whose affidavits are being used in the said procesdings.




R—

1%,

He also secks various orders predicated on his success in being granted the
requisite declaration.

I beldieve Counsel for the applicant recogmised that sectioms 20 (1)
and 20{2) of the Constitution of Jamaica ‘the constitution® could mot
assist his cause. Section 20 {2} is concerned with eivil rights and
extradition proceedings being criminal proceedings, do nmot fall within
its ambit. Sectiom 20 (2) of the °the constituticen’ is as follows:—

“Any court or other authority prescribed by law for

the determination of the existence or the extent

of civil rights or obligations shall be indepandent

and impartial; and where proceadings for such a

determination are imstituted by any person before

such a court or other asuthority, the case shall

be given a fair hearing within 2 reasonabie time.™
In respect of section 20 (1) of ‘the coustitution® which states:-

"Whenever any person is charged witk a criminal

offence he shall, uvnless the charge is withdrawm,

be afforded a fair hearing within a reasonable

time by an independent and impartial court

established by law.
it is impossible to argue that there has been any contravention. As yet
there has been no hearing. Therefore to say that the appliicants rights
‘have besen and/or are being contravened® is misconceived. Accordingly,
if thers is merit in this motion it must be basaed on the complaint that
the applicant bas not been given adequate facilities for the prepvaration
of his defence. Reliance is placed oo Section 20 (6) (b) of "the
constitution’ which provides that:—-

“Every person who is charged with a criminal
offence -

(a) erocmrscansDso S

(bl sball be given adequate time and
facilities for the preparation of his
defenca;®
The facilities which the applicant says he has been denied is
the refusal of the Office of the Director of Public Prosecutions to

provide the Information requested by his counsel in lstter datved the

1ich April 1994, Therein the request is fors-
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(¢)) eesavcosvesveenas DOt Televant)

(23 Details of the previous convictions im Jamaica of
Cecil Connor and of any other witnesses.

3 Details of previcus comvictions in the United Ststes
of 211 witnesses in this case.

{4) Detalls of amy charge cutstanding in Jamaica or the
United States agzinst any witmess in this case.

{52 Details of any agreements made between the United
States Authoritiées and witpesses in this case
whefeby they have received any immunity, reduction
of sentence, withdrawal of charges or any othex
favour in exchange for testifying in this matter.

{6} evsosevsvmesasseeBOt relevant)
By letter dated the 18th April 1994, the Office of the Director of Public
Prosecuticns replied that "we are nct in possession of any documents from
which detaiis regquested by you may be supplied.” Dissatisfied with this
response counsel for the applicant in letter dated May 11, 1994
countered by asserting that:-

"However we are suprised at your advice that you
are uvnable to supply the information requested in
points 2 to 5 iwclusive of our letter.

In relation te previous conwictions and charges out-
standing against witnesses in Jamaica, this infor-
pation is clearly available to you as Director of
Public Prosecutions.

In relation to previous convicticoms, charges cut-
standing, and immunity agreements in the United
States, this information is in possession of

the United States Govermment, whom you represent
in these prccedures.

It is relevant to cur clients defence in the
extradition procedures tc kmow what is the
character and previcus crimipal records of the
witnesses upon whose testimenmy the United States
Government relies.

Ye therefore repeat the request made in points 2,
3, 4, and 5 in cux letter of April 11, 19%4.

The last letter dated 9th June 1994 in these exchanges was from
Office of the Director of Public Prosecutions. The relevant porticm

readss—



is.

"As you no doubt are aware, previcus
convictions may be proven by cowparing fimger-
priots as well as antecadent history of a porsonm
with the fingerprints on recoxrd at the Finser-—
prints Bufeau. Although I am awere that a persen
named Cecll Conrors had been charged for sewsral
offences in Jamaica and I believe He might ba the
samz persod who save depositions in the abova matter.
we do net have in our possessibn fingerprints
given by him in ths United States of America, if any
was in fact given, for comparisen with our racords
in Jamaica. A similar situation holds for the other
witnesses.,

Although thore is no requirements iz law for
us to provide backgrounrd checks on witnesses we
intené to rely om, for the person azccused or his legal
representative, we would do this, if in cur opinion
the interest of justice warrants it. In the instant
case, bearimg in mind the nature of the proceediags
and the fact that a Resident Magistrate presiding
at the hearing ds not concerned with the welght to
be attachad to the svidence adducad from individual
witnesses, I camnot ses the relevance of the back-
ground of the witmess, including sffers of reduction
of seutencss, or granks of immunity, et cstera, to
these proceedings. It is my view that this would
only be relevant at trial if extradition is granted.

The comtents of thess letters presaged the contest which was to take place
in court. The battle lines had been drawn.
Sectior 10 (5) of the Extradition Act 1991 “the act® stotes that:-

Where an authority o proceed has been issued in
respect of the parscn arrested and the court of
committal is satrisfied, after hearing any
evidence tendersd in suppoxt of the raquest for
the ezrradition of that persen or om behalf of
that person, that the offence to which the
authority relates is an extradition coffence and
is furtber satisfisd -

{al where the person is accused of che offencs, that
the cvidence would be sufficient to warrant his
trial for that offeuce if the offence had beern
committed in Jamaica; or
{3 escacsvcassacanazinot applicable)
the court of committal shall, uniess his committal is prchibited
by any other provision of this Act, commit him to custody to
awaiit his extradition under this Actg
Section 10(1) and (2) of ‘the act' sets out in general torms the
conduct of commdittal procsedings. It is akin to ocur prelimicary exami-
naticms,
Y10 {1} A persom arvested In pursuance of a warrant

issued under secticm 9 shall, unless pravicusly
discharced under subsection {(4) of that saection, be
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brought as soom as practicable before 2 magisitrate
{(in this act referred to as “the court of commirtal™)
witc shall hear the case in the same manner, 23
nearly as may be., as if were sitting a2s an cxaminiang
justice and as if that person were breught bafore
him charged with an indictable offence comitied
within his jurisdiction.

10 (2) For the purposecs of proceedings uwndzr this

section, a court of committal shall have, 25 mesvwly

as may be, the 1ike jurisdiction and powers (inclu~

ding power to remand In custody or to releass on

bail) as it would have if it were sitiing as an

examining justice and the person arrssted wexs

charged with an indictable offehce committad within

its jurisdiction.
These arc the most relevant sectioms of “the act® which concerrcs the issus
to be determined and hereafter refercuce will be made to them.

I accept that section 20 (6) (b) of "the comstirzution® (supra)
appliés to extradition proceedings. It is my view that as soon as an
accused appears in court bhe has began to conduct his defence. If the case goes
all the way there will be three distiuct phases; committal proceedings; trial
and appellate hearings. It should bz readily discerned that the focus and
euphasis differs from phase to phase. Accordingly what may be regarded as
adequats: facilities may well vary frowm phase to phase. To my mind whether
or not adequate facilities have becn given for the preparaticn of the
defence of the accused must be determined within the context of the phase
that is taking place. Further it would be unwise to ignore op intendment
of "the aci.’

Now by section 10 (5) (a) cf “the act’® (supra) the magistrate has
to detenipe if the ovidence is sufficient to. warramf a commitial of the

accused {o stand his trial. Whatr chould be the approach of the magistrate

in carrying out this task? The answer is given by Lioyd L J in R ¥

Goveraor c¢f Pentoville Prison and anorher, ex parte Osman [158%] 3 AER

e, e T e T i e N

p-701 at p. 721 letter (g) where b sdidiin the judzment of the Cowkbithet:-

"In our judgment, it was the magistrate’s duty
to consider the evidence as a whole, and o
reject any evidence which he comsidered worth-
less. In that sense ir was his cduty to weigh
up the evidence. Fui if was mot his duty tc
weigh the evidence. He was neither entitled
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nor obliged to determins the amount of weight
to be attached tc any evidence or to compazs
one witness with ancthar. That would ke fnz
the jury at the trial.”®

tay

This statement was made in the respect of saction {5} {2} of tke
Fogitive Offenders act 1967 which is sssentially idemntical to sectfon 10
(53) (a) of "the act® (supra). I respecifully adopt this prouncement of
Lloyd L J and regard it as 4 correct expcsitiog of the Lew., If this is so,
(and therc has been no debate that it is not) let us sssume that the
requested infermation contained everything that the applicant could avar
wish for, how could &his assist him?

The magistraée can determine that the credibility of 2 wiiness or
witnesses is completely and uviterly destr@y&d 50 as mot to warranl a
committal. Then that evidence could be regarded as worthless. Howaver
that‘conclusion must be based on whal the witness or witnesses say - not
what is said about them. If on vwhat is said in the affidavits it appears
that a witpess or some witnesses fz21l within the category of am accomplice
the magistrate would be entitled to tske this factor imto comsideration.

It is o bs noted that the basis for any such categorization would be
contained in the affidavits and would be part of the structure of or the case
presented by the requesting state. If a magistrats were te take into account
observaidons by the applicant about the chavracter of the witnesses such
magistrate would be in error. Such cbservations may mo doubt bz appropriate
at a diffarent phase - that of txrial, if there has beem a commitital. Counsal
when taxed as to the value to the applicant of the requested information
submitted that there was "a signifﬁcaat possibilicy™ that such imformation
could affect the magistrate’s determination. I canmot agree thatr this is so.
Because of view I have taken, it is neither pecessary fox me 7o desl with

the submissions made in respect of the duty of the prosecuiion to make

full disclosurc nor the authoritiss cited in svoport thessef. EBowcver

en passaat I note that the asuthorigties cited 217 had ¢o do with the trial

phase. Sees Ward [1933] 2 AER p. 577 Jobm Framkivem and (2) Tan Vincent v
e Nt

the Quesn (Privy Council appeals nos. 20 and 21 of 1992 %] WIR p. 24&4).
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Exrradition treaties form part of interpational 20-0pRraiicm. |
It is expactad that there will be dispatch in the homouriug of trsaly ; f
obligarions. "The act™ is the instrument which provides ibe legsl frame-
work in the instant casg as to how Tegussts for extradiiion araifcolés Lo
pursued. It is my view that the nead for sxpedition is recoguised in ‘ ‘\

-

‘the actgé By sectiom 14 (1) (2} (supra) it is seen that eovidsuce tendered
by the raguesting state is by way of affidavit. There is me nescsssity

for the witnesses to give viva vocs svidance. Further ‘the act’ doss met
give the accused any right to cross-examine any of the witmesses reliad on.
Thus in comparison with committal procesdings as regards indictable

offences committed within this jurisdiction an accused in extradivion

procecdings is at a relative disadvantzge. In comsidering this issue

I caunot ignore an intendment of the act - that the matier should be

or not on the properly authenticated documents placed before it there is
sufficisnt ovidence to warrant committal. Requests of the sort socught
by the applicant in this case could possibly be regarded as 2 fool of

delay. It does not demand any grezt imgeruity to comesive of other type

of requcsts which could be made.

By section 18{1) and (2} of the act (supra) :I the commitial
court. “as pearly as may be” is comducted in the same way as if the
magistrzte was sitting as an examining justice in a preliminory axamipation.
I have already pointed ocut significapt differences between sxtradition
cormitial proceedings and cur preliminary examinatioms. I would like
to add that in respect of our preliminary examinations no avthority kLas

been cited to support the stance of the applicant. I ax ferther unzwars

of any practice which could lend supporti.
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Exrradition treaties form part of imtermatricnal co-nparaticm.
it is expacted that there will be dispatch in the hounouving of troaty
obligarions. "The act® is the insirument which provides the lagal freme—
work im the instant case as to how ragussts for extradizicon areigolis
pursued. It is mv viaw that the neszd for sxpedition is recognissd in

‘the act.’ By sectiom 14 (1) (a) {(svpra) it is seen that evidence tendered

Jots

by ths roguesting state is by way of affidavit. There is no necessity
ESI the witnesses to givé viva woces avidence. Further 'the act?® doss neot
give the accused any right to cross-examine any of the witussses relied on.
Tﬁus in comparison with committal procaeadings ags regards indictable
offences committed within this jurisdiction an éccused in extradivion
preceedings is at a relative disadvantage. In considering this issue

I connot ignore an intendment of the act —.thai the matter should be
handled pfomptly. The committal court is being asked to detsrmine whether
ot fiot on the pr@perlf aﬁthenticat&ﬁ documents placed Before ﬁt there is
sufficisng ovidence to warramt comwittal. Requests of the sort sought

by the applicant in this case could possibly be regarded as a2 tool of
delay. It does not demand any great ingenuity toe conceive of other type
of requesits which could be made,

By section 180(1) and (2} of the act {(supra} :I the commitial
court. “as epearly as may be® is conducted in the same way as 1f the
magistrate was sitting as an examining justice in 2 prelimimary axamination.
I have already pointed out significant differences between sxtradition
committal proceedings and our preliminary examinatioms. I would like
to add that in respect of our preliminary examinations no swthority has
been cited to support the staunce of the applicasnt. I ar further vnawara
of amy preciice which could Iond support.

Foxr these reoasons L would dismiss the oostiom.



