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April 30; May 1976.

GRAHAM~PERKINS, J.A.,

The appellant, Vida Bowes, (hereinafter referred to as the
appellant), sought to recover damages under two heads from the respondent
in an action in which she slleged (i) that the respondent had stopped a
survey being carried out on June 13, 1974 on her land, known as Sophie, in
Manchester, and (ii) that on the same day the respondent had trespassed on
the said land. In a reserved judgment Her Honour Miss A. McKain held that
the respondent. in stopping the survey, had acted under lawful authority
and was not, in the circumstances, guilty of trespass.

It is necessary to seb out briefly the case on which the appel-
lant relied heforc the learned resident magistrate. The appellant is the
lawful Aaughter of Clifford Turner who died on July 8, 1958, leaving, inter
alia, 6% acres of land, the subject matter of the action herein. For sbout
a year before her father's death the appellant had "worked" this land and
paid the texes thereon. On her father's death she took possession of the
land and continued to "work it" and pay the taxes. She went to the land
every other day. On June 13, 1973, nearly 15 years after the death of her
father, the appellant employed a surveyor to survey her land. ©5he peid
his fee in the sum of $74.00. The surveyor was actually engaged in the

exercise of surveying the land when the respondent, without her pemission,

came. ..
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came on to the land and stopped the survey. He told her that he had sold
the land to someone. She had not authorised him to sell the land. She

did not know that her father had left a will until she was so advised by

the respondent on June 13, 1973. She denied that the respondent had told
her in 1963, that her father had left a will. At all material times she had
been in exclusive possession of Sophie and had been under the impression that
her father had died intestate.

In answer to the appellant's claim the respondent gave evidence
to the following effect. Clifford Turner left a will which came into his
(the respondent's) possession some time between 1959 and 1960 and in respect
of which he obtained probate in 1963. By this will he was appointed sole
executor and trustee of Turner's estate. He was directed to sell Sophie and
to divide the proceeds of sale equally among Turner's three children of whom
the appellant was one. He did not, as he was entitled to do, take possession
of the land in dispute. About a year, or less, after obtaining probate he
met the appellant for the first time, on a bus, and told her that he had
proved her father's will. He knew that the appellant had been in possession
of Sophie and he told her that she should continue in possession until he
was ready to sell it. On March 20, 1973, he concluded an agreement with
two brothers, named Bramwell, to sell them the land in dispute. Some time
after this agreement had been concluded he received a notice from the appel-
lant advising him that she proposed tc have the land surveyed. In due course
he went to the land and stopped this survey.

In her reasons for Judgment in favour of the respondent the
learned resident magistrate seid, inter slia, that the appellant "was on the
land with the knowledge and consent of" the respondent and that as the execu-
tor and trustee of Clifford Turner, he was entitled to sell Sophie to the
Bramwells. I am by no means clear as to what the resident magistrate meant
by finding that the appellant was on the land with the knowledge and fonsent
of the respondent. On his own evidence he did not become aware of tie
appellant's possession of Sophie until some six years after her fatler's
death. In this circumstance the fact that he told the appellant tht she
should continue in possession of the land until he was ready to sel it
cannot be said to be material to any issue which the resident magstrate was

required.....
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required to resolve, Ipwis unnecessary to refer to any of the other findings

of the resident magistrate as they a?e,t}n my respectful view, largely
irrelevant to the question posed on thi; sppeal. What is clear, however, is
that the resident magistrate does not appear to have adverted at all to the
question whether the appellant had acquired a possessory title to Sophie prior
to the purported sale by the respondent to the Bramwells.

In so far as the resident magistrate found that the respondent
had not been guilty of an sct of trespass on June 13, 1973, in entering upon
the land, admittedly in the appellani ‘> possession on June 13, 1973.
Mr. Edwards attempted to Justify that finding by reference to_Rodgers &

Perry v. Senior, (1970) 15 W.I.R. 127. I indicated to Mr. Edwards during

the hearing of this appeal that that case had proceeded on a basis entirely
unrelated to the factual and legal position described by the evidence in
this case,

It is, perhaps, desirable, therefore, to say no more than that
the decision in Senior's case has not the least relevance to any issue in
this appeal, and I do not pyrpose to burden this judgment with any discussion
thereof.

I pass now to an examination of ths one real issue that arose on
the evidence before the resident magistrate =znd to which, unhappily, she
did not give an answer. Did the appellant at any time acquire a possessor;
title to Sophie prior to the purported sale thereof by the respondent?

Mr. Edwards contended that in Jamaica a beneficiary under a will cannot
acquire a title to land by adversc possession as against an executor. TFo»
this proposition he relied on the proviso te s.9 of the Limitation of

Actions Act and a statement by Harman, J., in Bridges v. Mees (1657)

2 All E.R.5TT at p. 581.
Section 9 of the Limitatiorn of Actions Act provides:

" When any person shall be ir the possession or in the
receipt of the profits of any land, or in “ne receit
of any rent, as tenant at will, the right >f the p#son
entitled subject thereto, or of the persm throus W om
he claims, to make 2n entry or distress. or brind! action
for the recovery of such’land or rent, shall be@¢.ed to

i have.,
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" have first accrued either at the determination of such tenancy,

or at the expiration of one yéar next after the commencement of
such tenancy at which tiﬁe such tenancy shall be deemed to have
determined:

PROVIDED always, that no mortgagor or cestui que trust
shall be deemed to be a tenant at will, within the meaning of
this section, to his mortgagee or trustee. "

Here again I am gquite unable to detect the relevance of the foregoing
proviso to any question on this appeal. The section is unmistskably
clear. Firstly, it identifies and recognizes the existence of a tenancy
at will of land and the right of a person (s lessor at will) entitled

subject thereto to make an entry or distress, or to bring an action for the

recovery of such land. Secondly, it prescribes the time at which that
right is to be deemed to have first accrued. Thirdly, by its proviso, it

asserts that a mortgegor or cestui gue trust shall not be regarded as a

tenant at will of his mortgagee or trust. This proviso comes into effect,

of course, where a mortgagor or cestul que trust enters into possession of

land by and with the permission of his mortgagee or trustee in circumstences
vhich would, primas facie, give rise to the existence of a tenancy st will.
Speaking of s. T of the Real Property Limitation Act, 1833, whose provisicns
ere identical to those of 5.9 of our Limitation of Actions Act, Wilde, C.J.

said in Garrard v. Tuck, (1847-49) C.P.8 C.B. at p.L89:

" The objJeect of that section appears to be, to fix a definite
period, at the end of which the right of entry of the lessor,

as agalinst his tenant at will, shall be deemed to have accruec;

and it provides that no cestul que trust, shall be deemed to be

a tenant at will within the meaning of that clause, which is.
equivalent to saying that the right of entry of a trustee

against his cestui que trust, shall not be deemed to have

first acerued at the expiration of one year after the cor encement
of the tenancy; and the exception seems to be introduced in order
to prevent the necessity of any active steps teing take. by a
trustee to preserve hig,estate from being destroyed,uég in the

case of an ordinary téhanqy;at will, by mere lapse of time."
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I respectfully accept the opinion of Wilde, C.J., as to the meening of
8.7 with its provisc. It does not, in my view, however assist the respon-
dent. It is abundantly clear that the section, with its proviso, is direc-

ted against a cestui que trust in possession of land by virtue of an

instrument relating thereto and by the permission of his trustee so that

his possession may fairly be identifled as a.possession under his trustee.
It is not without interest to notice here, that prior to 1833

it had been authoritatively settled that the relationship between a trustee

and a cestui que trust who entered into possession of land in pursuance

of the trust was to be regarded as that existing between a lessor and his
tenant at will for the particular purpose of avoiding the inconsistency that
would otherwise have been manifest between this relationship and the general

principles of law, and thus preventing the possession of a cestui gue trust

from being regarded as adverse to the title of the trustee. This was
achieved by the fiction of & constructive tenancy at will, an invention of
the common law, introduced in order to explain and support the possession
of a person who held no legal title, and yet was not a trespasser since he
held by virtue of an equitable title. It was on the background of this
state of things that the doctrine of non-adverse possession was abolished
by the Real Property Limitation Act, 1833. It was not sufficient, howevef,
merely to abolish the doctrine of non-adverse possession since it was clear
that the possession of a true tenant at will would become adverse as soon as
his tenancy was determined; hence the provisions contained in s.T7 of the

1833 Act. But what of the constructive tenant at will, the cestui gue trust

who had been let into possession by his trustee? It was, quite obviously,
necessary to clothe the trustee with some measure of protection, and this
the 1833 Act did by the device introduced by the proviso to the Tth section.

In Melling v. Leak, (1855) 16 C.B. at p.669 the effect of"

Gerrard v. Tuck was stated thus:

The case of Garrard v. Tuck certainly supports the doctrine that

a cestui que trust whc is let into possession of the trust

estate by the trustee becomes his tenant at will, and the right
of entry under the 2nd section of the statute, 3 g Y vy, iv, c¢.27,

accrues only on the determination of such tenancy at will, "
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See also the same effect Drummond v. Sant (1870 - 71) L.R. 6 Q.B. T63.

The evidence before the resident maglistrate in this case
certainly did not disclbse‘a~ténancy at ﬁiil in aﬁy sense. Neither did
it describe a situation in which the appellant had been let into possession
of the land in dispute by the respondent. Rather did the evidence unmistak-
ably assert that the appellant assumed possession of Sophie dehors her
father's will and not in pursuance of any direction therein. By virtue of
his office of trustee the respondent enjoyed a right to possession of
Sophie at all material times up to July 1970. His entitlement to that
right was unqualified. It was subjJect to a right in no other person. He
did not, however, exercise that right at any time. It followed that time
began to run in favour of the appellant from the date of her father's death.
The respondent, on the other hand, did nothing to prevent time running.
Wherefore the relevance of the proviso to s.9 of the Limitation of Actions
Act?

The situation disclosed by the evidence in this case is not

dissimilar to that in Bolling v. Hobday, (1882) 31 W.R.9. The headnote of

this case which makes somewhat insructive reading is as follows:
" A testatrix, by her will devised real estate to trustees, their

heirs and assigns, in trust for her daughter for life, and after
her death to sell and to devise the proceeds ﬁgtween four
persons M.A.S., 8.5., T.S., and J.S., share and share elike.
On the death of the testatrix the tenant for life entered and
occupied until her own death in 1857. On her death T.S. and
J.S. entered and remained in possession until the death of tte
latter in 1874. T. g remained in possession until his deatl in
1880. The trustee never in any way acted, so far as the real
estate was caneerned, and the property was enjoyed by T.S. and
J.S., and after the death of J.S. by T.S.. without interruption
and acknowledgment.

Held, that the legal estate in fee of the trustee we extin-
guished by the expiraticu of 20 years from *1e death c¢.i the
tenants for life, and wi*h it the trusts by which it was

TR : . , .
affected;iwyl that it would be wrong to ascribe the possession
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of T.S. and J.S., which was unlawful for all the purposes of

the will, to the supposed lawful\title which they each had in
respect of one-fourth share of thé' proceeds of sale. "

It is perfectly clear, in my view, that where a cestui que truss acquires

possession of land to the exclusion of other cestuis que trustent and of

their trustee the cestui que trust so in possession will acquire a title

as against that trustee and the other cestuis que trustent. See also

Re Cussons Ltd. (1904) 73 L.J. Ch 296.

As to the statement made by Harman, J., in Bridges v. Mees,

it is as follows:
" Before I leave this part of the case, I ought perhaps to
refer to the change in the law brought about by the Limitation

Act, 1939, in the relations of trustee and cestui que trust.

Before 1939, the cestul que trust, heving regard to a proviso

attached to the Real Property Limitation Act, 1833, s.7, could
not acquire a title against the trustee. "

I have already referred to s.7 of the Real Property Limitation Act, 1833.

The statement by Harmen, J., which, for the purposes of this case, appears

to be not only irrelevant but is, if I may respectfully say so, quite
inaccurate, does not, in my opinion, assist the respondent’s case.

The law applicable to the question raised on this appeal is
clear. When once time begen to run in favour of the appellant, as I
conclude 1t did, on her assumption of possession of Sophie on her father's
death, there were only two ways in which the respondent could prevent
time from continuing to run. TFirstly, he could have asserted his right
to possession either by making an effective entry upon the land or by
taking proceedings to recover possession thereof. The evidence discloses
that he dld neither. Secondly, he could have secured an acknowledgemcnt
in writing from the appellant at any time prior to July 7, 1970. -E.re
again the evidence discloses that the respondent did not even attempt this

o~

Having failed to pursue any of the courses open to him so as to.};évent
time running in favour of the appellapt it followed that his title to
Sophie was -effect»ié}ely extinguished at the end of 12 years fror. the death

L4 .1» ' ‘ Of...
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of Clifford Turner.

In the result, I conclude that the resident magistrate erred
in holding that the respondent had any lawful authority to stop the survey
or to enter upon land in the appellant's poseession. I would, therefore,
allow the appeal and enter judgment in favour of the appellant, with
costs to the appellant in the sum of $50.00 in respect of the appeal, and
costs in the court below to be taxed or agreed. I would remit the
matter to the resident magistrate to enable her to assess such damages
as the appellant is entitled to recover, and to consider the desirsbility
or otherwise of granting the injunction prayed for by the appellant.

Before parting with this case it is, perhaps, desirsble to say
a word or two about the persons in whose names the action herein was
brought. The record discloses the names of two plaintiffs, the appellant
and her sister, Pearl Taylor, I am far from clear why it was thought
necessary to join the appellant's sister as a co-plaintiff. Itlappears
that Pearl left Jamaica some time prior to her father's death and that
she paid a visit to this Country in December, 1965. I would have thought
it elementary that in order to maintain an action for trespass to land a
plaintiff was required to prove possession of that land. No evidence
was led in this case that Pearl Taylor was ever in possession of Sophie.
The resident magistrate quite rightly in my view, dealt with this case on

the basis that the appellant was the real and only plaintiff.
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