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KINGSTON

JAMAICA \gao .
IN THE SUPRIME COUKT OF JUDICATURE OF JAMAICA
IN COMMON LAW
SUIT NO. C€.L.1987/B052
BETWEEN BAKRINGTON BOWFORD
AND ROSEMARIE CORNWALL PLAINTIFFS
AND IRVING BUS SERVICES LIMITED  FIKST DEFENDANT
AND BASIL WALKER SECOND DEFENDANT

lr. Norman Samuels for the Plaintifis.

mr. Charles Piper for the Defendants.

heard: Yebruary ¢ znd 7, November 20 and Decewber 19, 1991,

RECKORD, J.

Having heard the evidence tendered on the part of botn parties
and the subuissions of their Attorneys, I find as féllowgg-

That the plaintiff was riding his bicycle along the Salisbury
main road in the parish of St. Andrew behini the New Star Bus.

That the bus stoppéd and the plaintiff stopped behind the said
bus.

That kLe roda off f£rom behind the bus without any indication that
the city bus was approaching from the opposite direction.

That as the plaintiff was over tsiing the parked bus he was
confronted by the ooncowming bus just 2 chains zway.

That he could go ueither Lo the right nor to the lefr; the parked
bus being to his left apd high bank to his wight.

That in this predicament he stopred hig cycle beside the bus.

That e dyiver of the oncoming City Bus falled to stop the bus
and so wnegligencly drove the bus in passing t¢h: plaintiff that it hit the
plaintiff off his bicycle causiung him injuries and damage.

That the City Bus only came to a stop when it stuck in the bank on

its left.




I accept the plaintiff’s evidence that he becamz unconscious
dnd regained consciousness the following day. That he spent ten days as
patient in the Linstead Hospital where he was treated for his injuries and
that he incurred expenses as a result of these injuries.

The witness Keith Dotting impressed me as a witness of truth.
I accept his evidence that he was a passenger on defendant’s bus on the day
of the accident,

That he was standing behind the driver and could see the road ahead.

That the second defendant seemed to have been having problems with
the braking syetem of his vehicle as he kept orn pumping the pedal on each

occasion that he attempted to stop the bus. He corroborates the plaintiff's

version of hwthe accident occurred. He rejected the defendant's version

Eh&t it was the plaintiff who rode into the bus after the bus had swung away
from the plaintiff and stuck into the bank. I also accept his evidence that
himself and other passengers refused to po back on the bus when it was lcaving
because of the gusgpected nature of the brakes,

The evidence as to expenses incurrad was givén by the grandmother
of the plaintiff as plecaded and was not challenged.
| The medical reports were admitted in eovidence by coansent.

The evidence of the second defendant as to how the accident occurred
geemed unlikely and was unacceptable.

Although travelling at only 20 m.p.h. he failed to stop the bus
before it hit ianto the bank when he swerved to avoid plaintiff. It was his
evidenée that after the bus stopped the plaintiff rode into the side of the
bus and fell, what then caused the plaintiif to be unconscious until the
next day. On the evidince plaintiff was riding very slowly.

Although he agrees that accident happened on & straight stretch

of road yet when he first saw the New Star Bus he was only 15 feet from

‘Xt and then saw plaintiff swinging from behind about 35 feet away. Witness

Keith votting saw the bus about l-1} chains away sund saw plaintiff stopped

by its side. Was defendant keeping a proper look-out?
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The secoud defendant gave no evidence that he sounded his horn
as he negotlatid the cormer; neither did he give any evidence that he sounded
ils horn on approaching the New Star bus. The accident took place on the
wain road leading from Salisbucy Plain to Above Rocks where St. sary's College
is situate. Thils was a regular school day aad it should ressonably be
expected to have school children using that road at that time. Yet second
defendant gave no warning of his approach.

Defendant contradictec himself 5y saying that it was not the
impact on the bank which caused his bus to stop ~ it was the brakes. Tet
he adwitted that his passengers assisted him in pushing his bus from off the
bank as it had stuck in the soft bank. When asked what was the condition of
his brakes that worniug he said it was fairly geod. Later he sald he meant
by this that it was parfect. Although it was pleaded that the second defendant
was negligeat by "driving a defective motor bus in particular with defective

brakes,"

no expert witpess was called by the defendant to give evidence about
this air-brake system. The evidence given by the second defendant himself in
this regafd can‘only be regarded as self gerving and no weight can be placed
on it in view of the ewvldence given by Mr. Dotting.

On the totality of the evidence I find on a balance of probabllity
théc the defendants failed in their duty of care to the plaintiff and ere
wholiy responsdible for the injurles and damzge sustained by nim.

What wer: his injuries:-

See Exhibit Z frow Dr. Kotaiech ¢f Linstead Hospital:-

1. Abrasicns on the left wrist.

2, Abrasiouns on the knees,

3. There ig a displaced fracture of the radius.

Referred to Kingston Public Hospital Orthopaedic Surgeon.

The injury is of a sericus nature but not likely to leave any
permanent disability on the patient.

See Exhibit 3 from Dr. Osbourne oi Kingston Public Hospital
Orthopaedic bepartiment dated 27th November, 1988.

Right arm was put in cast for five weeks. Fracture healed with

slight deforuity ~ no impairment of his range of wovement.




He should suffer no perwanent disabiiity becauss of hig injury.

See Exhibit 1 froa Dr. demeil-Gwmdth duted 4th February, 1987,

Thickening just above right patulla., A~ray examination shows
a short radius relative to the ulna and sowe angulation. Femur showed no
evidence of bone injury. In xy opinion this patient has got mainly a
cogmetic deformity aud his permanent disabillty should not exceed 5% of
his vight upper limb.

Exhibic 4 - ¥Frow Pr. Warren Biske dated 20th fawch, 1990. Z-ray revealed
a united angulatid fracture of the distal third of his right radius. Alsc
an un-united fracturc of the ulna styliod.

On the plaintiff’s evidence he was uncouscious until the foliowing
dday. Hde had received a cut ou the back of his heud and spent 10 days as a
patient in the Liungteod Hospital.

On the yguestion of special damagos Mr. Piper for the defendant
submitted no award should be made under item 9 of the amended statement of
claim relating to damages for louss of contract as the plaintiff had no werk
permit to work im Cayman eand therefore could not legally perform the countrack.
tle further subwitied thai the plainciff had failed to prove any quantifiable
loss of future esruings, 30 no awerd could be made under that head of dauages.
However, under haudicap on the labour warkst & conventional sum of between
Ten Thousand Dollars (310,000.00) to Fifteen Thousand Dollars ($15,000.04)
could be awarded. Othey areas cf specisl Jamages were adwitted.

Un general damages he referrad to Mrs. %han's book on personal
injury awards ~ Volume 3 at page 106 - Bryaw v, Hines and page 106 -

wibon v. Thompson -- beth more serdous thun the present case and said an

e

award not excoedivg Thirty Thousaond Yollars {$30.000.00) for paln and
suffering eund loss of ameoities would be appropricte.

Mrj Somuods for the plaineiff suomittad that the plainciff complaiuts
of his injuries were geauloe and supported by the medical reports and that
an award of Eighty Thousand Dollars ($8C,000.0¢) would be justified. He
referred to page 119 of Volume 3 of ¥Mrs. Khan's book where an award of
Forty Thousand Deiiars ($40.000.00) was wade in 1989 where the injuries were

not toe dissimilar.
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On the guestion of specisl damage he contended that had it nox

ke

been for the injury to his hand suffered by the plaintiff his probatiomery
period would have biossomid into & two yeary contract. In support of his

claiim for damapes for loss of contract he cited lhe nose of Donsglla v.

Barr (1969} 3 aik. p. 487.

In this case tha piainziff had claimed and was

prevented hiw from taking
up 2 contract to woerk in Nigeria,
The instant case however. may easgily be distinguishied. The

plaintiff had received his injuries and afterw:rds he went off to Caymau

where he was offored a contract which becaussz of his injuries he could

la's case (supra) the plaintiff had a coantract to
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supsequently received iajuries due to the defendant®s

negligence,

I find that this injury 1is too remote and the plaintiff cannot
recover damages as claimed under sub. paragraph 9 of the amended statcment
of claim. If this werec otherwise anyone who has suffered an injury could
thereafter enter into & substantial contract of i lucrative nature which
he knows he can’t perforn and claim damages.

No awerd ie aade for future loss of ilncowe as there is no evidenca
to ground this clali, The plainciff is obliged to produce p;ecisc figures
and has feilcd to <o ao.

Under thz heading of handicap on the labour warket, there is uo
doubt that an award cught to be wade,

fu the event therefore there shall be judgment for the plaintiff

against the doefonds with Jdanages assessed s followss

Special damagesse
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ssend One Hundred and Seves

coon Dollare and Eighty Cents

o

($1,117.82) will fatercst av chros pereent {33) from 7¢h April, 198€ ro today.

General damuges:-

[

dandicap on the labour warket - Ten Thousand Dollars ($10,000.003
Pain and suffering and loss of umenities —~ Fifty Thousand Dollars ($50,000.07)
with interest @ ithree percent (3%) frow date of sarvice of writ to today.

Costs ty the plaintiff to be taxed 1f not agreed.



