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[7 J.L.R.} THE JAMAICA LAW REPORTS

By section 2 of the same Law unlawful gaming is defined thus:

** ‘Unlawful gaming’ includes-—

(2) The act of betting or of playing a game for & stake -

when

(a)

practised— .

in or upon any path, street, road or plece
to which the public have access, whether as
. of right or mot;"". 4

In our opinion what the appellant did comes within the offence
created by the section under which she was charged and the fact
that she was doing it as an employee mskes no difference fo her
guilt. There was no suggestion that she was coerced into doing this
by her husband. "

*

The appellant was fined £25 and 256 guineas costs or 60 days hard
labour on each information.
having regard to the fact that this was apparently the first conviction
for this offence. It was pointed out that despite the fact that the
cases were pending the appellant herself continued her activities
throughout the Christmas season on each occasion when there was
hovse racing at Knutsford Park. In the circumstances we were of
opinion that the sentence was not menifestly excessive.

Solicitor: for the appellant, Aris,

3 C.AJ.B. 700,
BRAMWELL v. GORDON

Landlord and Tenante-Tenancy—Tenancy at will—dAgreement of sale-——Portion of
purchuse price paid—Possession—Ezclusive cccnpation of premisss—Inlention of
parties. -

Licence—Licence to occupy premises—Exrclusive occupation.

The appellant and the respendent entered inkp an agreement under which
the appellant purchaged land from the respondent. Upon execution of ihe
agreement, the appellant paid eighty pounds and gave a promissory note for
payment of the balance of seventy pounds, The reapondent put the appellant
in possession apd requested him to have the “iand* surveved as esrly . 8f
possible so as to complete the transpetion. :

The appeliant arronged for a survey of the land, and the surveyor, having
served the necessary notices, :attended the land to make the survey. The
respondent objected to the survey on the ground thab the balance of the
purchase money payable was siill outstanding. The promissory note had not
vet fallen due for payment. Shortly afterwards the respondent sent personé
on the Jsnd to cut trees growing theteon. The appeliant bronght an action
for trespass ggainsi the respondent.

The Resident Magistrate held that the appellant was & tenant at will and
that the entry of the respondent was 3 termination of the tenancy.

The sentence did appear io be severe,

—

e £

THE JAMAICA LAW REPORTS [7 J.L.R.]

Hep:. Whether or not the relationship of tandlord and tensnt was ereated
depends on the intention of the parties, that the circumsatances under which
the sppellant was put into possession showed that it was not the intention
of the parties that the appellant ghould be s tepant st will but that he was
o licensee. Under the circumstsmeces, therefore, he was entitled to msintain

an action for brespmss.
Errington ». Errington and Waods [1952] 1 'K‘.B. 200, and
Cobb and Another o, Lane [1952] 1 AB.R. 1188 followed,
Nigon v, Richards, Clark's Reports 95, and
Lee v. Brown, 4 J.L.R. 1, distingnished.

ApPPEAL from the judgment of MoCarthy, Resident Magistrabe, St.

Ann.

=

~,

Appeal allowed snd judgment entered for the plainbiff. 777 N
Coore for the sppellant.
Rowe for the respondent.

1057. July 24: The reasons for judgment of the Court (Carberry, C.J.,
MacGregor and Repnie, JJ.) were read by Rennie, J.

Rewwie, J.: In this appeal the judgment which was entered by the
Resident Magistrate, St. Ann, in favour of the defendant was seb
aside and judgment was entersd for the plaintiff for £87 with costs
in the Court below snd costs of the appesl fixed ab £12. When the
judgment was announced, we promised to put our reasons in writing.
We now do so. : ‘

On June 16. 1956, the plaintiff and defendant entered into sn agree-
ment under which the plaintiff purchased from the defendant one
half acre of 1and at Rosetta, St. Ann, for one hundred and fifty pounds.
He paid down sighty pounds on the execution of the agreement and
gave 8 promissory nobe in respect of the balance of seventy pounds.
The agreement in so far as it ia material is as follows: —

“Mr. Joseph DBramwell of Rositte bought of Mr. "l‘hon:!.asr
Gordin of Rogitha (4) one half of an Acre of land at Resébta with
building attached......oioaeenn for the sum of (£150) One hundred
and fifty pounds only. Down payment (£80) Eighty pounds on!t):.
Balance (£70) Seventy pounds only to be paid in instalments.

The promissory ‘note is in these berms:— :
““T Joseph Bramwell of Rositta do agree to pay Mr. Thomas
Gordon £17 10/- on the 1st of March 1057, and continue in the

same time until balance of £52 107=is_paid.”

Both documents are dated June 16, 1956. T _ ‘
On June 18, 1956, the defendant put the plaintiff intd-possession of

the land snd pointed out the boundaries to him.

T

_——

Rexyiz, J.

y
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When the agreement was executed, the defendant requesfed
plaintiff to have the land surveyed as early as possible as he wis
‘to finish away with the business’. The plaintiff accordingly ik
arrangements for the survey. The surveyor sent out the notices ‘1o
the survey, including one to the defendant, and attended on T upe.
1956, to make the survey. The defendant then objected to the sur- NG
on the ground that the balance of the purchase money payable was
still outstanding, and refused to allow the survey to be made until’
seventy pounds was paid to him.

On July '2, 1956, the defendant sent two men on the land to sut a
tres. The plaintiff complained to the defendant about this and th :
defendant told him tHat he was mo onger selling the land. Next da
the two men continued cutting the tree. As a result of the fellin
of the tree damage was done to crops on the land. ’

\

The plaintifi therefore claimed damages for the trespass on the land
by the twe men, agents of the defendant. ;

At the brial the defendant called no evidence but relied on the
submission that the plaintiff was merely a tepant at will of the
defendant, he having been let into possession of the land before
completion of the contract of sale, and, in these circumstances, undil
payment of the purchase money and/or completion of the purchase,
any acts done by the defendant inconsistent with the tenancy at will
determined the tensncy and ne action for trespass could lie.

The Resident Magistrate acceded to these submissions and entered °
judgment for the defendant. In doing so he reliad upon the cases of &

Nizon v. Richards, (1922) Clark’s Reports 95, and Lee v. Brown,
4 JL.R. 1. In Nizon v. Richards b page 95, Brown J. said: -

“I is still good law, acted upon in this Island (see Dawss v

Henderson (1876) Vol. 2, Judgment Book, s p. 257, and:

Patty ». MoNally, (1899) Vol. 7, Judgment Bock, at page 267)
that, in the absence of special agreement, aigru;ghmewmud_let
into possession fhereof under a contract for sale, but who has

ot "paid the purchase rioney, and, to whom no conveysnce has 5

been eXecufed, is a tenant af will to his vendor, and upon th
détermination of that tenancy by motice or otherwise the vendo
_may recover possession of the land.”

The headnote to Lee v. Brown is as follows: -

1) In the absence of special agreement a purchaser lat inka
possession before completion becomes a tenant at will of th
vendor by virtue of being so let into possession, not by virtue o

~-i:the agreement .to purchase:

THE JAMAICA LAW REPORTS k4 7 L.RB.]

(2} Until payment of the purchase money sndjor completion  Cousr oF
of the purchase any acts done by the vendor inconsistent with the AreRAL
tepansy ab will determines it, and no action for trsspass will igf
lie against the vendor for sueh aebs:....cccoceeveriinniiiiiiiiiinnnne " Brauwatn

. _ v.
We would also invite attention to the case of Cockburn v. Wal Goknox
Clark’s Reports 122, in which it was held by the Full Court that mim;,—_.'}.

where the whole of the purchase monsy has besn paid and all that is
outstanding in the vendor is the bare legal estate, which he is bound
to convey, when called upon, eifher to the originsl purchaser or to his
assigns, the vendor is not justified in entering upon the land, and the
fact that he still holds the bare lagal estate is no defence to an actig
of trespass.

In the instant case the purchaser was let into possession and was
requested by the vendor to have the land surveyed. The purchaser
incurred expense in engaging a surveyor for that purpose. He gave a
promissory amote for the balance of the purchase money and was not
at the date of the cause of action in default with respect tio the payment
of the balance of the purchase money. The legal effect of receiving a
promissory note for the balance of the purchase money is that there
was & conditional payment; the original debt remains but the remedy
for it is suspended &ill the matwity of the note in the hands of the
vandor.

There arises for consideration the gquestion as o whether in the
circymstances of this case the relationship of landlord and tenant was
craated between these parties.

I: seems to us. from a sbtudy of the authorities, that the principle
tha: guided the judges in the earlier cases, snd in particular in the
caze of Lynes v. Snaith, [1899] 1 Q.B. 486, was to ascerbain whether
there was exclusive occupation for an indefinite period, and if so, to
come to the conclusion that a tenancy was created. It would seem
that no attention was given o the intention of the parties even though
in the cases of Nizon v, Richards (sup.) and Les ». Brown (sup.), the
facts could have been construed fo show thab the parfies intended to
create a tenaney at wi‘ll.\I_i; is, however, now settled law that one must
icok to the intention of the parties to ascertain whether the relationship
of landlord and tenant has been created. The test is not enfirely one
of exclusive possession, ‘

. ..
In Errington v, Errington and Woods, [1952] 1 K.B. 299, the
headnote reads as follows:-—

““A father, wishing to provide a home for his son, who had
recently married, purchased a dwelling-house through a building
society, paying a lump sum and leaving the balance on morbgage
to be paid by weekly instalments. He retained the conveyance in

51
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/with no power to assign or sublet, bus entitled under o personal

( instalments to the building society, and the appeal failed.”
At pp. 295, 296, Dénning L.7T., as he then was, said:

Then ab pp. 296, 207 he further said: :

THE JAMAICA LAW REPORTS

his own name and paid the rates, but promised that if the son
and daughter-in-law continued in occupation and duly paid the
instalments until the last one was paid, he would then transfel
the property to them. He was on affectionate terms with th
daughter-in-law and handed her the building society's hook
divecting her not to part with it. When the father died he, b
his will, left all his property, including the house in question, o
his widow. Up to that fime the son and the son's wife had.:
together occupied the dwelling-house and paid the instalments,
but the son then left his wife and wend to live with his widowad -
mother. The wife continued to oceupy the dwelling-house and to
pay the instalments.

The mother brought an action for possession against the
daughter-in-law, which wag dismissed by the county cowrt judge
on the ground that the son and daughter-in-law were tenants a
will and the claim was barred by the Limitation Acts, 1989. O
appeal 1 — . . o
/Hurp, that the daughter-in-law and her husband were i@l

contract to occupy the house for so long as they paid the

“‘What is the result in law of those facts? The relationship of
the parties is open to three possible legal constructions: {i) .',Il._.}}ﬂ-@
the couple wers tenants at will paying no rent. That is.what the
judge thought they were. He said that, in this case, just as in’
TLynes v. Snaith (sup.), the defendant 'was in exclusive possession’
and was therefore not s mere licensee but in the position of a
tenant at will.' DBub in my opinion it is of the essence of a
tenancy ab will thab it should be determinable by either parfy on
demand, and it is. quite clear that the relationship of these parties
wag not_so determinable.”’

“'The difference hetween a tenancy and a licence is, therefors,”
that, in A tehsncy, an interest passes in the land, whereas, in a’
ficence, it doss nok. In distinguishing between them, a ‘eruel
‘test has sometimes beén supposed to be whether the cccupier;
hes—wxElugive possession or not. If he was let inbo .exclusive
possession, he was said to be & tenant, albeit only a benani a}
}xg_ll;(see Doe d. Tomes v. Chamberlaine, (1839) 5 M, & W. 1

. Lynes v. Snaith (sup.)), whereas if he had not exclusivs,
pussession he was only a licénsee: Pegkin v. Peakin, [1895]
3 1.R. 859. This fesh has, however, ofien given.rise to misgivin
because it rLay ‘not correspond fo realities. A good instance
Howard v. Shaw (1841) 8 M. & W. 118, where a person was lab
into exelusive possession under a confract for purchase. Alderson.} _
B. said that he was a tenant at will; and Parke B., with some;
difficulty, agresd with him, but Lord Abinger said that ‘while
the defendant occupied under & valid contract for the sale of the
property to him, he eould not be considered as a tenant. Now,.
after the lapse of & hundred years, ib has becoms clear. that the
view of Lord Abinger was right. The best of exclusive possess!
is by no_means decisive.. o

e

THE JAMAICA LAW REPORTS [T L.L.R.]

The first case to show this was Booker v. Palmer [1942]-

zerﬁ;}a.'R' 674, 6_77, where an owner gave scme evacuses
E.ee xs‘?gz'_: fo stay in a cottage for the durabion of the war, rent
free. 1iceujs court held that the svacuees were not tenants, but
in{:eyu.tio s;ies Lord Greens M.R. said: ‘To suggest there is an
o ea.rsnt ere to create a relationship of landlord and fenant
th;ch . ofme o be quite impossible. There is one golden rule
hich up very general apphc_atmn. namely, that the law does
circums?tafc ;:te;féont glo enteg u;ho i_egtag relationships where the
C : . e conduch o e parties negativ

il;f.{;er;mon“gf the kind,” Those emphatic vl.:ords have h;de 'a]?;li{
afect. e have had many instances lately of occupiers in

exclusive possessi 6 hi
oaly licenspee:ﬁmon who have bheen held to be not tenants, bus

g . . .
fter mentioning a number of cases in which occupiers in exolusiva

pogsession had been held not to be & 7 i
Portasion b _ enants, at p. 208 Denning L.J.

“The result of 2l these cases is that
_ ¢ ‘ » although a person wheo j
E)et inbo exclusive possession is prima facis #5 be gonside:“;do tl;
'e. & tenant, nevert}:eless he will not he held to be so if the
circumstances negative any intention to create a tenancy.’’

In Cobb and . ; .
o obb an 4nothe‘r v. Lane, {1952] 1 A E.R. 1199 the headnote

. "The fact of the exelusive oecu ation of pr

indefinite period is no longer inconsistgnt with thI; ?)Ezunl.ﬁejogei:n
& licensee and not a tenant at will, Whether or not a relationsh-ig
of landlord.&n_’d tenant has been created depends on the intentiog
of the parties, and in ascertaining that intention the eourt musé
consider the circumstances in which the person claiming to be
a tenant aj will wens inbo ocoupation dnd whether the sonduct of
the partiés shows that the oceupler was intended to have an
Anb?-a_sb in the land ov merely a personal privilege withaut an
such intevest........................ Lynes v. Snaith [1899] 1 Q.B. 485

At page 1202 of the reporb Denning L.J. said:

) “The question in all these cases is one of intention: Di
cfrcur:nstances and the conduct of the parties show that allld&]gg?.
wos intended was that the occupier should have g personal
privilege with no interest in the land? Tt seems o me that the
]L‘J.dge has so found. The defendant had only a personal privilege
with no interest in the land, which he could assign or sub-let
and he could ,not part with the possession to another. He was
only a licensee, and he cannot pray in aid the provisions of the
Limitation Ao, 1039. I would only add that I agree with all
that my Lord has said about Lynes v. Snaith (sup.}). Thaf case
can no longer be regarded as anthoritakive.’’ :

In t.he: instant case the purchaser ocoupied under a valid éontracb of
sa.v.le, paid bI_le vendor more than half of the purchase price and gave
him & promissory note for the payment of the balance by instalments.
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The vendor put the purchaser in possession and required him Yo hava
the land surveyed as early as possible and, in accordance with this
requirernent, the purchaser engaged the services of a surveyor.

We do not ses how on these facts it can ba held that the purchaser
became the tenant of the wvendor. If_is_ true _he had_execlusive
possession, but this is no longer the sole determining factor. Tf seemns
to us that he was holding under a licence from the vendor which could
not be revoked unless and until he was in default under the agreement. -

For these reasons we are of opinion that the vendor's entry by his
agents on the land was a trespass for which he was lisble in damages
to the purchaser. o ~

Solicitors: for the appellant, G. W. Thomson; for- b‘he ;
respondent, Allwoed & Barreit. ‘

3 C.AJ.B. 707 ]
BOWIEN v. PHILLIPS
Buailment—Bailor and Bailee—Bailee for reward—Master and servant~-Negligence
of servant c¢ausing damage lo property bailed—Scope of servent's authority—Motor
car left with garage for greasing-—Damege while in wrongful use by garage servant,

The appellant took his motor car to the respondent's garage to be greased
and sprayed. On the directions of the respondent he left it with one H who
was employed to the respomdeni to grease and spray customers’ cars. Hae
left the awitch key in it, ¥ thereafter drove the ear ou’t of the garage on s
frolic of his ewn and damaged it. The facts esiablished the relationship of
baitlor and bailee for reward between the appellent and the respondent.

Herp: that the respondent entrusted the responsibility for the care of the
appellant's car to H, that H did something inconsistent with the bailment,
resulting in damage to the car, and that the respondent was liable for the

damage.
ditchisan_n. Puge Motors Ltd, (1936) 52 T.L.R. 13T and
Coupé Gompany ¢, Meddick [1891] 2 Q.B. 413, followed.

Appean from the judgment of MeCarthy, Resident Magistrate, St.
Ann, '
Appeal allowed.
Blake for the appellant.
Rowe for the respondent.

1957. Dec. 9: The reasons for judgment of the Court (MacGregor,
C.J. Acting, Rennie and Semper, JJ.) were read by Rennie, J.

Rewyig, J.: This appeal relates to a claim for damages to the
appellant’'s motor car. The action was tried by the Resident
Magistrate for 8. Ann who gave judgment for tha respondent. After
hearing counsel for both the appellant and respondent we allowed the
appeal, set asida the judgment of the Court below, entered judgment

THE JAMAICA LAW REPORTS [T 3.L.R.]

for the appellant for £34. 6. 8 with costs in the Resident Magistrate’s
Court and with costs of the appeal fixed at £12 and promised o
pub our reasons in writing which we now proceed to do.

It was established at the trial of the action that the appellant book
his rootor car 4o the respondent’s garage to have greased and
sprayed. The respondent directed him -to take the motor car to one
Henry Harrison who was employed to the respondent to grease and
spray customers’ cars. A hydraulic lift is used in the process of
greasing and spraying motor cars atb the respondent’s garage. The
sppellant drove his car on to the bydraulic Lift and left it there with
the said Henry Harrison. The appellant left the switch key in the
car. Sometime thereafter Henry Harrison drove the car out of the
garage on a frolic of his own and damaged it.

{

The appellant had on previous oceasions taken cars fo the
respondent’s garage to have them greased and sprayed and Harrison
had always been the person who looked after the vehicles on the
grease stand. These facts in our view created the relationship of
bailor and bailee for reward between the sppellant and the respondent.
What then is the responsibility of such a bailee for the acts of his
servant in circumstances where the bailes directed the hailor to
deliver the motor car to the servant?

In directing the bailor o deliver the car to the servant the master
must be taken to have entrusted the Servant with the responsibility
of custody of the car. Once that hag been established and it can be

shown that the servant did something which was inconsistent with

the bailment and which resulted in damage tu the thing bailed the

master will be liable for such damage and it matters not that the

damage was done while the servant was engaged on a frolic of his

own. This seems to us to be the effect of the decisions in’ Attchison

v. Page Motors Lid. {1986) 52 T.L.R. 137 and Coupé Compeny v.

Maddick [1891] 2 Q.B. 413. Dealing with this branch of the law

Paton on Bailment in the Common Law, 1952 Kdition, at page 183
stateg:— '

“There has been much confusion concerning the liability of

a bailee for the acts of a servant. If a chauffeur, wibthout

authority and on a frolic of his own, takes out his master’s car

and negligently injures a pedestrian, the master is ot liable as

the servant is acting outside the course of employment. If the

car is -one bailed to the master, and the servan, again on a

frolic of his own, takes out the car and damages it, the master

' is lisble or not according to whether he entrusted that servant

with” tha ‘responsibility of custody. If thé servant was not

-charged with ‘the responsibility of keeping that car the master is

Courr op
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Bowen
V.
Pamirs

Brvne, J.
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