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Lrs. Luciide sredber is a yueanitity sucveyor, a
founcinyg director of (Clvber geal mscace since L9GU, Las aone
a chiee-year course ain bBuilaing Censtruction xuc she nas noo
been able to have her applicavion o the Real Esvate Zcara for
registration as a creal estaile acaler, ag filed; granced. The
Board has rerusea 2t on che round -

"Thet che applicant was not invclved

'wihole tiwme' continucusly in the
praceice of real estate Lusiness
for wwo years prior to the coning
10C0 operatichn oL the Act.” Aub
“took rite cousiuveracioen the fact
chatt she cic 1ov possess cuy of the
prescribed gualifications fov
regrslracion as a reel escate ceale:z
stazed il Regulat.cn LU of the
rKeal ducave (Lealews anua Deve-
Jopers) segriacicns. "

she now appri:is and seeirs eun Uluer aiiccuiny the keal Bstave

Doara {(herveinsiter callea Lhe board) to approve the
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regliecracion or remit it for re-consiuveration.

I'wo grounds oI appeal were filed but

not e¢rgued. Ground 1 states:
"L, 'het the Real sstate Roard
crred i not approving the
reglistcracion of Lhc appel-
lanc as a real estale
aealer in that:

ia) st the time oxr cons .-
dering tne Appcllani's
applicalt.on the Board
had alyeady approved
the registratlion ol
CLYLsk LIMITED, a
limivea Laiabilziy
cowpany . as & real
czvate aealer. AT
ali material tines
the appellant vas
a uzxrector of tne
$ald company anc
thererore the 2oord
would have rlreaay
determinea that tne
applicant possessed
che prescribed guali-
fications for regis—
trat:on as a reel
estace aealer,

{b) in ccming to its
cecision the beoard
falled ana/on
neglected to gave
consiceration to the
Appellant’s ability
and experience in che

Grounoe 2

practice of real cstate
business g 15 Yreguiled
Ly section <o(l) of the

keal Estate (Dealers
and vevelopersa; hAct,

180¢L.

(¢} I'ne poard in colilly TO
its gecision consiiued
1ts powers uvnder
seccion 48(2) oi whe
eal kstate (Dealcrs
and bevelcopers) aco,
298Y¥ ou welny yoverned
ey the provisions of
section «4(1l} of tie
zaid Act.

ta)  Alcernatively te (D)
and (c¢) above, Tl
sourd farleda to
ascribe the correcc

was
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meaning to the worus
‘whole time’ ags +they
appear in seciion 4u(l)
of the Real Estate
{Lealexrs ana Developers)
Act, lY9vu, in that the
Loard intecpretea the
words ‘whole time’ in
the section teo mean
‘exclusively' insteaa

QL to meall Fapp. oxi-
mutely ¢ hours per aay'.*

Hr., Smail for che appellinc elccted to tieat this
ground of appeal on twe bases:

(1) Wwhether by law the kecard is
reguired to satisiv itself
thet all uriectors of a
coiporinte wouy posscss che
prescribed quaiifications
for registration before
gyrant to a corporate bOGy.

—
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whether the voard corroctliy
approached deterwination ol
the meaning or the teim

“whole time" in scccion 44.

“ne business of real estate had f£lourished over the
years but the tiue came when the Govegrnuent thoughe it fit to
have it regulated. As a vesult, an ascc came inte effect on
the ist September, 1988, cited as the Keal Lstate (Dealcrs and
bevalopers) acit, 1967, with the preamblec -

An Act to make pirovision for the
licensing, regulation and contrcl
ol persons engayed as GQealiys og
salesmen in real cstate declings:
the rvegulation of deelings in
lanca in development schcmoes;

anu for wmattery related checgeco
or connectead therewitll,

section L2 enakbles a person ©c uake an application
for registration in one cof wwo cacevorics -~ & “dealer” or a
“salesman®,

The relevant defanicion in section 2 of tne Act Leads:

Real Estate dealer weans -~

(L) &an individual who 1s

‘J-} ® ® 90000 @ @00 08 s
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{11) a dareccor or
officer of a
corporate oGy
whicn itgel:
enGees on Lis
own accounti. in
the practice
of real cstate
busincss,
Real csiate dealer means -
bn indwvidual who engayes
1 the practice of real
entate business in whole
Oy il perc, as an agent
cf, or subject to the
direction, control or
wmanagement of a real
escace dealer.
vection 1« states the bases ou whicn the boara detexr-
lmines tne application., The pcare must be satisiied “that the
applicanc i1s not disqualifieu for regisiration uncer
section 21"%. s the zppellant was the director of a real
estate company, the interpretation of this section in respect
Oof a corporate boay 1is velevant to this appeal and it may best
be dealt withn Low.
“ne velevant part of the section (2L{L)) states thet
& corporaie Loy shail not be qualifiea for registration ag a
real estate cealer - (1 - 1ii) not relevant) g
“(b} (xv) 1f zt lcasv one of
its directors Qo not possess
thc prescribea qualificacions
for iegistration; o:
(vy any of itse divecceors
are otherwise disgual.ities for
registration, as indivicuals
under paragraph (a).”
we. winall’s submission waes caac the true interpre-
tation of this section s tnat, unless zll the aircctors of
the company possess the prescoibed gualitfications for regis-
tracion, & body ccosporate shall not be ualified for

registration as ¢ real estate dealer. He prayed in aid the

penal seccion «o(a) whacn scates the penalty for -
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“Every person who becomes o
4cils as @ girecter or praincipal
orf:cer of o company holaing a
licence us a real esiate dealor
who is hamself disqgualified
from registration ...°

and he concluded that the board holds & similar interpre-
tation as he does pecause it had set out in a letter to the
applicant the following:

“ection £1 sers out the disqua-
lifications. 1t is important
to note that aparct from the
other disgualirications set out,
an indivieucl 1s disqualified

1i he aoes nci possess the
prescripec gualifications fox
iegistration, and a body cor-~
puorate (eg. a company) is dis-
gualified if at least oni: of
1LS Clreceors docs Net possess
the prescribed vualifications.”
{Lmphasis mine,

He says togecher Luis means chat, unless eveiry director
possesses the prescribea gualirficationsg for registration the
body corporate shall not be gualified for registration.

un this basis, he argued that as iirs., Erodber was
a director of a company which was granieda a licence as a rveal
estate dealer, in ¢ranting the company's application, the
Boara wmusc bave satisfied itself thal every one of its
girccrors hiwa the prescribed gualifications, anc, on that
basic, she was cntitlea to o licence, in his suunission the
pBcara is, therefore, cotoppea foow rerusing a granc of licence
o her. #He submitted furtner that, -n cencidering the appel-
lant's application for registration, the Doaru bhad a duty to
eusure that by their wcts she was not iuuuceas to commit a
crrminal offence uncer section «5{1). ot to be 50 caughi;
sue lLiad resigned as a director of the company.

1 oas my view tchat section 2i: (supra), on which
mr. Lmall reliec, is cluwsily srattec and, by the use of

double negatives, cai leaa to confusilon. in construing the
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section, however, if poth negatives are climinatec the true
consiruction is evident and the section will appear co zcad:
A person shall .... be gualitied
for regisuration as a real estate

dealen 1t -

in the case ot a body“Corpo~
race

a; least one of ics

ALYeCTOLES GU osa.

posscss the prescribed

qualar:cacions for

registration.
Wnis 1s a clewr incerpretation andg i1t therefore means that
proviaged onc of the directors of a cowpany possesses ithe
svatutory qualification for registration, thac company can be
registered as a real estate dealer. Cortrery to the sub-~
missions of wr, smwll, ALl the ulrectors are not required to
have the statutory qualifications auc consequently the ques-
tion of escoppel would not arise when, having grantea che
application orf Clyber Limiced, the Boeru came Lo give cocnsi-
aeration to tne applicant's gualification.

pection =5 of wne Act speaks piospectively and docs
not penalize & perscn who wvas a direccor of a real estale
company oi:0l to the coumencenment of the .ct merely because
fic or she rewmains 2 durector of that company. Wew directcrs
nust be qualiriea under tne Act and cristing wirectors, who
propose to actively paciticipate in the conpany's business.
must similarly gualify. 4Shis section does noct assist in the
interpretation of section 21 of the act. +The applicant
elected to apply as an .nduvidual for reyistcation as a real
estate salesman énd had ticen wo wrescle with the interpre-
tation c¢f the word "whole-icime” ay set out in section 46.
It is useful at this stage tu set cut the facts.

in brief the facts are that on the z5th October, 1% s,

Hrs. brodber made an applicacion te une soard for registration
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a:z a real escate salesman. By letter dated Yuvn October. 166
she was inforimed oy the doara thnat ic wes not satisiied that
she ualifiec undcr seccion <8 of the act (YWransitional) and
irvited her, if she wished, to come it and be nhcard. As a
result, she attended on the boanrd with lier atctorney and was
neard on Jute 7, 1%%u. On thac date gle requested and was
grantia perwassion co amend ey application by substituting

"real estace Gealer™ for Yreal estate saiesman®, st the enc

or the hearing she was covaily informea thac cvihe was nocv gueli-

v
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ied for registration as o acaler under section 44U -~ she was
not ccansidaxed o L a person engaged “whele-ciwe® in the
practice of real cstate for a continucus period of two years

imneczately pi.or to the date of couutenceient of the Act.

Jecilon 4u is a transitional section conmonly called

the “grandafacher® secoicon andc readas as is relevanc:

"Wotwilthstanding anytiinng in this
Act, & percon whe rnmediately
bafore the cate of comnic:.cenenc
of thie Act was engaged ‘wnole
Liwe' in the practice of real
cstate business ac a real estace
aealer or a real estate suleswan
for & concinuous perica oL twe
vears before such vate, shall

il Le aes applicd for registia-
tion wvechin ou aaye cf che uace
of commenccment of this Acu be
cntitled wo concinue SiCn prac
tice without Leing regiscered

or granted a licence uncexr the
act.” [ Emphusis nine;

it is w canoun of consciruccnen of stucuies that

“words are construed in their popular sense” ond the presunp-

tien is tnat words in statutes are used precisely and exactly,

net loosely or inexactly (per Lora dewarcj.

Lord Hewart, <.J. -n Spillers Ltd. v. Cardiff

(Borrough) Assessment Committee {(LSZi) 2 K.¥. 21 at page &2

Sald:
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‘ic ought Lo be the rulce and we
are glaa to think that 1t is
cne rule that words arc used in
an hcit of Parliament coriecily
anc exacily and noc lcoozely and
inexactly. Upon those wihwo
assert that the rule hes been
broken che burden of egia-
pliching theiy propocition liecg
heavily and they can discharge
1t only oy pointing to sowwething

in the context which goes Lo

show that the loose ana inexact

nesnang must be preferroed.”
in Collins English victicnary the wore "whole" weuns “complete;
enctire". “he lConcise COxicrd Laictcionary “whele” means “not
broken, intact”. Hew Webster's - “encirc, complecc, intact;
all, total, not a fractiun®.

Mrs. Lrodber deponed and it is also reported in the
extract of the Minutes of the board, attached to the bundle,
that during tlie relevant period, 1980 to 198(, she worked as
& salesperson while operating her owsn business as a profes-
sional Quantity Surveyor spending "fourteen hours eqgually
between the two pursuits". This clearly :indicated that they
were two business entities with which she sharec her time and,
though these occupations or professions may be compatible
with each other, her participation in them simultaneously is
evidence that she was not engagced completcly, entirely and
whole~time in the business cf real estaiec.

The preamble to the iict clearly supported
Dr. Barnett's submissicn that section 4¢ was intended to
facilitate those who, up to two years before the ccming into
operation of the ict, depended wholly on ihe piraciice of
real estate fo. a living whether c¢r not they were academi-~
cally guslified persons. Lecause they could not be imme-
diately entitled; & transitional provision or escape clause
allowed opplications to be made within sixty days of the

coming into cflcct of the iict to enable those persons Lo
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continue *the business until their applications could be deter-
minec¢ by the Board.

My, small would have the word "whole-time" given a
special meaning, that is, "full time" and cubmitted that eight
hours being the normal work Gay, “full tiwe® and “whole-time”
should be given the same meaning. But the word in the Lict is
"precise" and it is not the business of the Court Lo re-write
legislation or subvert the intention of the legislature.

I would order that the appeal be (ismissed, with

coste to the respondent.

WOWE, P.:

I concur.

DUWNEK, J.i.:

. concuyx.




