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ROWE, P.:
At the end of the two day hearing we dismissed the

appeal and promised to reduce our reasons to writing, which
we now do. Parnell J. in giving judgment for the defendant,
accepted him and his witnesses as simple, truthful and
reliable witnesses whose evidence was credible in their
entirety while he formed the most adverse and unfavourable
view of the defendant whose testimony he rejected characteriz-
ing him as "a rascal and schemer'. Mr. Frankson's very full
submissions did not in any persuade us that Parnell J. was
in error in concluding that the appellant was a grasping, un-
ethical man, who attempted to use his position of trusted
friend and aspirant to the family, to unjustifiably enrich
himself at the expense of the respondent, his brothers and

his sisters.




By Writ C.L. 1976/B 387, the appellant sought the

remedics of damages for br:ach of contract and of
injunction to restrain the respondent from mining marl and
gravel from the respondent’s quarry at '"Blowfire'" in St,

Ann. A further claim for specific performance was added in

the Statement of Claim filed in July 1977. These remedies
were based upon allegations by the appellant that by a
written agreement between the apaellant and the respondent
dated the 23rd day of July9 1976, the respondent granted to
the appellant exclusive rights to remove marl and gravel
from the respondent’s premises known as '"Blowfire" in St.
Ann for 20 years from the 23rd day of July, 1976 at the
yeatly rental of $8 000 payablc on the usual quatrter days,
dhd that in bredch of that agreement the respofident Had
prevented and was continuing to prévent the appeliant from
mining and removing the marl and gravel.

In the form in which the defence stood at trial

it contained two main contentions. Firstly, that if the

agreement in writing pleaded bytthe appellant was as he‘séidp
then the respondent's signatufe theretc was obtained by
fraudulent mis-representation. Secondly, at paragraphs

6A and 6B, the respondent pleaded: |

"6A., The defendant denies that the
alleged agreement dated the 23rd
day of July, 1976 purporting to be

- made between him and the plaintiff
and pleaded at paragraph 3 of the
Statement of Claim, was or 1s h1s

agreement

'6B. The defendant states that at
~the time he signed the alleged
apgreariont he was mistaken as to its
nature and contents, in that at the

~ time, the plaintiff fraudulently

- represented to him and he honestly

believed that the said alleged
agreement was a document for the
licensing of the said quarry, Blow-
fire, and he signed tis alleged
agreement in that be11ef "




Parnell J. found that the plea of ‘non est factum"
wéé made out and entered judgment for the respondent. Thres
grounds of appeal were filed, the essence of which,

Mr. Frankson found to be, that the learned trial judge
failed to awpreciate the law which supports the plea of

non est factum and failed to appreciate that the onus of
proving non est factum rested on the respondent, an onus
which he failed tb discharge. At the outset, M#., Ffhnkson
stjuarely faced the diffitulty that the evidence tendered

by tHe appellant had been rejected by the trial judge but

he submitted that this rejection could not apply to evidernce
of ghe aprellant which was either corroborated by the

respondent or which went unchallenged.

What then was the purport of the respondent's evidencse?

Aston Black, then 58 years of age, was one of seven children,

who were entitled on intestacy to 10 acres of land formerly
the property of their deceased father, on which was situate
a nmarl pit, Blowfire, which stood on its cwn 2 acre-lot.

In 1974, by an agreement with Asphalfgl Paving Co. Ltd., the
respondent, acting on behalf of the joint-owners, permitted
Asphalt Paving Coc. Ltd. to transfigm. the "little marl pit"
into a quarry from which Asphalt Paving Co. Ltd. mined marl
and paid to the respondent a royalty of 22¢ per cubic yard.
This contract lasted for about one year during which the
respondent was paid fortnightly sums ranging from $4,000

to $500. His sister recalled that he}.share in this
preriod was $300 - 250 fortnightly. The applicant was
privy to the arrangement between Asphglt Paving Company and
the respondent in that he was the company's agent on site
during the feeder-road construction for which the marl was
supplied. Eda‘McKenzie, the respondent's sister, received

the appellant into her home and provided him with board and
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lodging. Millicent was her 19 year old daughter, a

graduate of Holmwood Technical School and a student of

Jamaicz School of Agriculture. The appellant befriended

- Millicent and impregnated her, tc the surprise of

Eda McKenzie atid to the shame and‘cOnfusion of Millicent.

In 1983, grand-mother McKenzie, without assistance from

the appellant was cafing for the child while Millicent

continued her studies in the U.S.A.
Notwithstanding Millicent's pregnancy, the

respondent and his sister retained excellent relationships

with the appellant who first suggested to Eda McKenzie that
he wished a site upon which to erect a block-making factory.
She referred him to the respondent and thither he went. The
appellant pretended to the respoendent that he had ordered
machinery from Bermuda for a block factory amd that as he had
nowhere to build that factory, he requested the respcndent

to lease him a site at Blowfire promising to pay $8,000 per
quarter and in addition 30 cents per cubic yard for marl
used. It was the respondent's desire that both his sister
and himself should sign the necessary agreement but the
appellant then and there produced ‘'a piece of paper cut of

a book and asked me to sign for him", Respondent is
illiterate to the knowledge of the appellant, but can sign
his name and write his address without being able to spell

or read the words. Respondent signed the paper and away the
appellant went. Some days later when the respondent
returned from his cultivation he found the appellant awaiting
him at his home. On this occasion the appellant produced two
pieces of paper, which he said he had got from the Licensing
Authority, for the respondent’s signature. It was then aftsr
3 p.m. and the appellant said he had to return the signed

documents to Kingston on that very day before 5 p.m. cther-



wise he would have to wait a whole year, presumably to be able
to receive governmental authority to set up and operate his
block factory. The respondent appreciating the immediacy of
the situation, signed the two documents and returned them

to the appellant who then drove away in his motor car and with
50 cents as the Licensing Fee°

On both fhe occasions Qhen the respondent was asked to
sign documents the appellaﬂt did not comc alonei He was
accompanied on the first occasion by Peter Myrie and Millicunt
and on the second occasion by Peter Myrie and a "big young lady"”
none of whom, however, was present with the respondent and th:
appellant while they conversed nor did any of them witness the
signing by the respondent.

Content that he had made a businesslike contract, the
respondent went to Kingston in the course of his trade as
a mason and returned three wecks later to hear some unpleas:znt
news an<l to see a great quantity of marl mined from Blowfire
ready for sale. He contacted the appellant and remonstrated
with him as the activities of the anpellant at the quarry
were not in accord with their agreement. Steps were taken by |
the respondent to effectively prevent the appellant from |
exploiting the quarry and this culminated in the action by the
appellant in the instant case.

It had been the actual intenticn of the appellant to
mine marl at Blowfire quarry and to supply the same to the
Ministry of Works for use in the construction of the St. Ann’s
Bay by-pass road. The document which he represented as an
agreement to enable him to get a site for a block-factory was
in fact an agreement for a lease of the quarry at the rate of
$8,000 per annum. The second document which the appellant

represented to be an application by the respondent for a
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licence to operate the quarry in accordance with the Quarrias
Act, 1958, was in fact an exclusive licence granted to the
appellant for a period of twenty years to exploit the quarry
for his sole use and benefit subject to the payment of royaity
of $8,000 per annum.

Quite apart from the defence relied upon by the
respondent, there was an inherent improbability in the contract
sued upon. Here was a man who had for a time enjoyed royalty
of as much as $4,000 a fortnight for marl used on a by-pasé
road. Would he be willing to let his quarry for $8,000 per
annum when he knew that marl would be required for a major by-
pass road? If there was a prospect of further payments of
$4,000 per fortnight, what could induce him to settle for
$2,000 every three months? But that is not all? Why would hec
give an exclusive licence to mine the quarry to anyone for
twenty years? To these questions, the learned trial judge
had no unwers.

On the trial judge's findings of fact, the respondcnt
was illiterate and therefore a person under disability.

Mr. Frankson submitted that notwithstanding the respondent’s
incapacity, if he acted recklessly or negligently in signing
the document, he  could not afterwards successfully rely
upon the plea of non est factum, as the law imposed on him 2
duty to act responsibly, to seeck advice, to take advice, to
get someone to read the documents to him. In any event,
said he, the person suffering from incapacity must establish
that a radical and fundamental distinction existed between
the document he thought he had signed and the actualldocument

which in the event he signed. Mr. Frankson further submitted



that the respondent was careless for his own safety and
imprudently neglected to ask the appellant to read the
document aloud to him or to ask his niece, who admittedly
was on the premises on at least one occasion, to read the
document to him. When the respondent acceded to the
entreaties of the appellant to sign in haste, that too,
Mr. Frankson said, was an imprudent act, as the respondent
should properly have consulted with his literate sister
before signing, As to the nature of the two sets of
documents, appellant's counsel submitted that it was in the
contemplation of the respondent that he would alienate a
portion of his property at Blowfire for an extended period of
time to enable the appellant to erect a block-making factory
thereon and to so operafe it as a commercially viable
enterprise. In that regard, he said, twenty years was not
by any means a long time for the appellant to recoup his
investments., Furthermore, it had to be understcod that
a man would not willingly erect a block-making factory if
he did not have some control over the raw-material, that is,
the marl, and consequently the term affording the appellant
exclusive mining rights over the quarry for 20 years was
fair and reasonable, and to be inferred as being in the
contemplation of the vespondent. Therefore, he said, there
was neither radical nor fundamental difference between
the document which the respondent signed and that which he
intended to sign.
Parnell J. had found that:

"The plaintiff deliberately mis-

represented to the defendant the

true state of affairs by telling

him that he wanted a lease to

put up a block factory but at

the same time the plaintiff

placed before the illiterate man

an agreement granting exclusive

mining rights to him the plaintiff
for 20 years to secure marl and

#plyﬁm
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"aravel, The illiterate defendant was
therefore misled as to the nature of
the document which he signed and also
as to its contents."
The history "of the plea of non est factum came up for
consideration in the House of Lords in 1978 in the case of

Saunders v. Anglia Building Society [1970] 3 All E.R. 961.

Rose Maud Gallie aged 78 years was the lessee of a house situate
at 12, Dunkeld Road, Goodmayes, Essex with over 900 years to run.

She wished to benefit her nephew Parkin upon her death and tad

made a will leaving to Parkin her leasehold interest in the house.

She handed over the title deeds to Parkin with the request that
she be allowed to live in the house for the remainder of her
life, Parkin was estranged from his wife and did not wish to

have any property in his own name from which she could derive

maintenance., Parkin agreed with William Lee to cause Mrs. Gallie?

leasehold premises to be assigned tc Lee so that Lee could
mortgage the same and use the proceeds to obtain a home of his

own. Parkin would benefit by a payment of #25 monthly by Lee

to Parkin'’s mistress. Lee on the advice of a dishonest Solicitor?

Clerk placed before Mrs. Gallie the assignment of the leass for

her signature and represented to Mrs. Gallie that the document

was a deed of gift of the leasehold premises to Parkin. Mrs. Galli

whe did not rcad the document as her glasses had been broker and
she could not see without them, signed in the belief that she

was signing a deed of gift but with knowledge that Lee wouldl

somehow be able to borrow mopey on the security of the documents.

Lee borrowed money from the Northampton Town and County Building
Society which later changed its name to Anglia Building Society,
and a further loan as second mortgage on the property. Lee
defaulted in his payments on the two mortgages and the Buiiding
Society sought to enforce its lien apainst the security.

Mrs., Gallie pleaded that she was not bound by the assignment as

3
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it was not her deed. The trial judge upheld her claim,
holding that a deed of gift to one person was of a different
character from a conveyance on sale to quite another person.
This decision was over-turned by a unanimous Court of Appeal
and there was a further appeal to the House of Lords. All
five Law Lords gave considered judgments.

In the Court of Appeal the question was much debatcd
as to the circumstances in which the plea of non est factum
could be successfully raised. Lord Denning posed the

question thus:

“What is the effect in law when a man signs
a deed, or a contract, or other document
without reading it; and afterwards it

~turns out to be an entirely different
transaction from what he thought it was?

He says that he was induced to sign the
document by the fraud of another, or at
any rate, that he was under a fundamental
mistake about it. So he comes to the court
and claims that he is not bound by it.

"In such a case, the legal effect is one of
two: Either the deed is not his deed at
all (non est factum): Or it is his deed,
but it was induced by fraud or mistake
(fraud or mistake). There is a great deal
of difference between the two. If the
deed is not his deed at all, (non est factun)
he is not bound by his signature any more
than he is bound by a forgery. The document
is a nullity just as if a rogue had forged
his signature. No one can claim title under
it, not even an innocent purchaser who
bought on the faith of it, without notice of
anything wrong, yet he takes nothing by the
document. On the other hand, if the deed
was his deed, but his signature was obtained
from him bty fraud or under the influence of
mistake (fraud or mistake) the document is
not 2 nullity at all. It is only voidable,
and in order to avoid it, the person who
signed the document must avoid it before

innocent persons have acquired title under
it.

Gallie v. Lee [1969] 1 A1l E.R. 1062 at 1066 I to 1067 B.
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Nothing was said in the House of Lords to throw doubt
upon the effect of the successful plea of non est factum as
adumbrated above by Lord Denning M.R., but it is timely to draw
attention to the importance placed by Lord Denning upon the

necessity to protect the rights of innocent persons who act

upon a signed document.

Lord Reid in the House of Lords at p. 963 C of the
Report, set out his understanding of the scope of the doctrine

of non est factum., He said:

“The plea of non est factum obvicusly applies
when the person sought to be held liable did
not in fact sign the document. But at lesst
since the sixteenth century it has also been
held to apply in certain cases so as to enablz
a person who in fact signed a document to say
it is not his deced. Obviously any such
extensiocn must be kept within very narrow
limits if it is not to shake the confidence of
those who habitually and rightly rely on
signatutes when there is no obvious reasonm to
doubt their validity. Originally this
extension appears to have been made in favour
of those who were unable to. read owing to

blindness or illiteracy and who thérefore had
to trust someone to tell them what they wers
signing. I think that it must also apply in

favour of those who are permanently or

" tempbrarily unable through no fault of thei:
own to have without explanation any real

~understanding of the purport of a particular
document, whether that be from defective
education, 1llness or innate incapacity.”

‘Lord Wilberforce stated the principle of non est factum
at pags 972 of the Repoft and at page 973 b-d dealt specifically
with its applicaﬁility;to pex5q@s'lab§Uring‘uﬁdé? an incapacity.
He said: | |

vifhe preceding puragraphs contemplate person
who are adult and literate: the conclu510ﬂ
as to such persons is that, while there arc
cases in which they may succossfully plead
non est factum, these cases will, in modern
times, be rare,  As to persons. who are
illiterate, or blind of. Tacking in under-
standing, the law is in a dilemma, On the
one hand, the law is tradltlonally, and
rightly,. ready to. Telieve them against :
hardship and imposition. On the other hand,
regard. has to be paid to the position of
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"innocent third parties who cannot

be expected, and often would have no

means, to know the condition or status

of the signer. The law ought, in my
opinion, t» give relief if satisfied

that consent was truly lacking but will
reaquire of signers even in this class

that they act responsibly and carefully
according to their circumstances in

putting their signatures to legal documents."

The passages quoted above eloquently illustrate thet the
resnondent was a persoan who could take advantage of the nou <st
factum rule based upon his illiteracy. But he had to go further
and to show that the documenf which he signed was fundamentally
or radically different from the one which he thought he was signing
Parnell J. had found that the resnondent'was misled as to the
nature of the document and also as to its contents”. Was this

the proper test? Un to the time of Gallie v. Lee supra, it

was customary to draw a distinction between a mistake as to the
class of documents and a mistake as to the contents of the
documents. Lord Denning at page 1067 letter D of the Renort
formulated the distinction thus:

"If the man was mistaken as to the class
or character to which the transaction
belonged, that is to say, as to the
essential nature of the transaction, it
is not his document, and he can rely on
non est factum. if he was aware of its
essential nature, but only mistaken as
to the contents of the document, it is
his document and he can only rely on
fraud or mistake. "

Upon comnsidegration Lord Denning could find no justificatiow

for the distinction as in his view a2 mistake as to contents could
be just as fundamental as a mistake as to class and character
and he rejected the distinction. It was left to the House of

Lords to state the applicable rule in Saunders v. Anglia Building

Society supra. Lord Reid said at page 964 - a-e:
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“"Finally, there is the question to what
extent or in what way must there be a
difference between that which in fact he
signed and.that which he telieved he was
signing.,  ‘In gn endeavour to keep the
vlea within bounds there have been many
attempts .to lay down a dledlng line.
But any d1v1d1np linz sugcested has been
difficalt £o 'apply in practice and has
sometimes led to unreasonatle results.
. In particular I do not think that the
(\) modern division between the character
- and the contents of a document is at a1l
satisfactory. Some of the older
authorities suggest a more flexible test
so that one can take all factors into
consideration. There was a period when
here as elsewhere in the law hard'and
fast dividing lines were sought, but I
think that experience has shown that often
they -do not produce certainty but do
nroduce unreasonable results.

"I think that in the older authorities
difference in »ractical result was more
important ‘than difference in legal character.

( A If a man thinks that he is signing & douumcn.
N whlch will cost him #10 and the actual-

document would cost him #1,000 it could not
be right to deny him this remedy sinmply because
the legal character of the two was the same.

It is true that we must then deal witﬁ'quo%*iwns
of degree but that is a familiar task for the
courts and I would not expect it to give ris
to a flood of litigation.

"There must I think be a radical difference
between what he signed and what he thought he
was signing - or one could use the words
'fundamental® or ‘serious' or ’‘very substantis
But: what amounts to a radical difference wiil

;o depend on all the circumstances. If he thi

(¥, he is giving property to A whereas the docu
gives it to B the differcnce may often be ¢f
vital importance, but in the.circumstances of
the present case I do not think that it is.
I think that it must be left to the courts o
determine in each case in light of all the
facts whether there was or was not a sufficiont
ly great differeace. The plea non est fac,
is in a sense illogical when applied to a co
where the man ir fact signed the deed. But
it is none the worse for that if apyplied i~ =
reasonable way."

Although I have dquoted at length from the speech of Lord
(gf Reid, as he intimated that he was in general agreement with the
speech of Lord Pearson, I set out the concluding passage fro= the

speech of Lord Pearson at pages 982 j - 983:
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"The degreec of difference reguired., The
judgments 1n the older cases used a
variety of expressions to signify the
degree or kind of difference that, for
the purposes of the plea of non est
factum, must be shown to exist between
the document as it was and the document
as it was believed to be. More recently
there has been a tendency to draw a firm
distinction between: (a) a difference in
character or c¢lass, which is sufficient
for the purposes of the plea; and (b)

a difference only in contents, which is

not sufficient. This distinction has

been helpful in some cases, but, as the
judprments of the Court of Appeal have
shown,; it would vroduce wrong results

if it were applied as a rigid rule for all
cases. In my opinion, one has to use a
more general phrase, such as ‘fundamentally
different' or f‘radically different®.”

Parncll J. was awarc of the decision in Saunders v,

Avglia Building Society supra and in using terms appropriate to

pre Gallie v. Lee decisions he must not be taken not tc have

grasped the necessity to determine that the rule of non est
factum can only apply if the document actually signed is
fundamentally different from that which the person intended o
sign. A lease to erect 2 block factory is in our opinion

a fundamentally different contract from an exclusive licence to
mine marl and gravel for a period of twenty years. Lrplying

the test prewounded by the Housce of Lords in Saunders v. fagiia

Building Society, supnra, we hold that the respondent dischoraed

the onus of proving that the documents upon which tha appellent
relied were not his documents.,

BRut it was argued that the respondent could not succeed
in his plea as he was guilty of carelessness in signinzg tho
documents in the way he did. It was argued that the respondent
conld only discharge the onus of proof which rested upon hin
if he had caused the documents to be read to him by either the
aprellant or his niece or any of the literate persons presont

and if in the reading the reader had mis-represented the contents
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Mr. Frankson sought supnort for this
from the judoment of Byles J. in Foster v. HMackKianmon
4 C.2. 704 at 711, There bByles J. who was dezlinc

of a literate z7a
nis signature

mistaken

documents.
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"1t is to be observed that Byles J. did not
say that failure to read the contract by 2
PETSOon who could read was of 1tseix

nugllguncw dgbarring him from repudiating
his signature He recognized that there
micht be casﬁs where a person forebode

to read without being negligent.”
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And speaking for himself Viscount Dilhorne said at mage $69:

"I do not think that it can be said that
in every case falliure to rvead a document
by literate person amounts to carsless-
TESS tesewcacsnssosesses LR CVETY CaSE
the person who sizns the document must
exercise reasonable care, and what
amounts to reasonable care will denend
upon the circumstances of the case and
the nature of the document which it is
thought is heing signed.”

p=1

t

e

s a questicn of fact for the jury or judge sitrfing as

a tribunal of fact, to determine whether or not there has

bzen

h

car¢lessness on the part of the signer. If failure Ly a literats

person to read a decument before signing i

Ui

not by itself ivso
facto newligence, a fortiori, failure by an illiterate nerscn o
have the document read over to him, could not carry with it =
presumption that he was negligent. In order for an iiliterate

»erson to know what is contained on the uvrinted or written

he has ton rely on someone who can read., If that someone explsains
to him the purpert of the document and the signer understands
what 1s explained to him and then he signs, how can it afterwards

ever be szid by the person wino did the explaining, "You ars -

careless fool, you should never have taken my word for it, vyeou
should hkave called in independent persons to read and explain to
you,

Parnell J. found that the respondent had no clear
opportunity tc receive independent advice as the two persons who
accompanied the aprellant and wiho signed the documents as witnusscs
had a smecial relationship to the appellant, the one, his foreman,
the other, his young girl-friend. We see no reason to depart
from the findings of the learned trial judge on this issue und
we hold that in the circumstances ths respondent had proved
satisfactorily that he was not negligent.



Mr. Edwards, however, arguved that it was not onen %o
the applicant to allege nesligence on the part of the respondent
as in the words of the learned trial judge it was the appeliant
who had used “strategy and craftiness to overawe or circumvent

the i1lliterate one"; and he referred us to a decision of the

High Court of Australia Petelin v, Cullen [1975] 132 C.L.R. 3%3

WF e

This was an anpeal from the Supreme Court of Mew South Wales

and was decided by a very strong bench of the High Court (Barwick

€C.J., McTiernan, Gibbs, Stephen and Mason JJ.). A landowner

L

>

who spoke very little English and could not read Enplish greated
an option to vpurchase land which was exercisable within six @months
of the pgrant. After the expiration of the neriod, the grantor
wishing to have the option extended sent a letter to tha land-
owner enclosing a cheque and a form. The letter asked “for =
further six months' extension of the option" and the form was to
acknowledge receipnt of the cheque and the grant of the cxtension.
The srantor’s agent told the landowner to 'sign it that you receive
$50°" and  the landowner signed. When the grantor attempted o
exercise the extended option and to seek specific performancs
thereof, the landowner pleaded non est factum. The trial juxdge
dismissed the action for specific performance. The Court of Apneal
of the Supreme Court of New South Wales reversed that decision and
finally the High Court of Australia restored the decision of the
trial judge. A single judgment was delivered by the High Court
and it is commendable for its simple lucidity. Coming as it did

after the decision of the House of Lords in Saunders v. Angiia

Building Society supra, it is of especial importance as it adopted

the reasoning of the House of Lerds and applied it tc a case where
the party signing was illiterate and where in addition no innocent
person had acquired a right under and by virtue of the documoent

signed. At pages 359 - 350 of the Report the Court said:
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""The class of persons who can avail themselves
of the defence is limited. It is available
to those who are unable to read owing to
blindness or illiteracy and who must rely
on cthers for advice as to what they are sigan-

ings it is also available to those who

through nco fault of their own are unable to

have any understanding of the purport of a

particular document. To make out the defence

a defendant must show that he signed the

document in the belief that it was radically
different from what it was in fact and that,
at least as against innocent persons, his
failure to read and understand it was not due

to carelessness on his part. Finally, it is

accepted that there is a heavy onus on a

defendant who seeks to establish the defence.

All this is made clear by the recent decision

of the House of Lords in Saunders v. Anglia

Building Society (Gallie v. lee) (10).

""Before the learned judge no reference was made
to that decision. This omission may explain
why His Honour did not deal with the elemeat
of carelessness., However this may be, the
Court of Appeal overruled his decision on the
ground that the absence of carelessness was
a necessary or matérial element in the making
out of the defence and that on the facts the
appellant was careless.,

"It is row settled beyond any shadow of doubt
that when we sv»eak of negligence or careless-
ness in connexion with non 2st factum we are
net referring to the tort of negligence but
to a mere failure to take reasonable pre-
cautions in ascertaining the character of a
document before signing it. The insistence
that such nreccautions should be taken as a
condition of making out the defence is of
fundamental importance when the defence 1is
asserted against an innocent person, whether
a third party to the transaction or not, who
relies on the document and the signature
which it bears and who is unaware of thsa
circumstances in which it came to be executec
It is otherwise when the defence is asserted
against the other marty to the transaction
who 1s aware of the circumstances in which it
came to be executed and who ¥Xnows (because
the document was signed on his representation’
or has reason to suspect that it was executec
under some misapprehension as to 1its charactar.
In such a case the law must give effect to the
policy which requires that a person should not
be held to a bargain to which he has not
brought a consenting mind for there is no
conflicting or countervailing consideration
to be accommodated - no innocent person has
placed reliance on the signature without reascn
to doubt its validity.

"On this analysis the element of carelessness
has no relevance to the present case.”
(Emphasis mine).



We concluded that the appeal should be dismissed on the
ground that the respondent heine illiterate was duped by the
appellant to sizn two sets of Jocuments which were radically »r
fundamentaliy different from thoss which the aprellant pret:nded

to the respondent that thevy were, that in so sizning the

apnellant was not guilty of any necligence and that even if ke

- were to be said to have been careless in not obtaining independent

advice before sisning the documents, the appeliant could not rely
upon his own faisehood and trickery to gain an advantage over
the reswondent because the anpelliant knew that the respondent
was unaware of the nature of the documents which he had signaed.

It was for these reasons that we upheld the decision cof

Parn211 J. and dismissed the appeal.



