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HARRISON JA:

[1] This islhe judgment of the coul'!.

The background to this appeal

[2] The oppellants, Mr Bartholomew Blown anel his wile, Ml's Blidg:::;;;e

Brown (lithe Browns"), were members of the I'espondent building society

(;'JI\jBS"). Or; 6 June 2007 they commenced on clclion (Claim No. 2007/



HCV (23600) against JNBS in the Supreme Courl, in which they c!aililed

cJamoges (including exemplary damages) undel several heod:,. ihis

oclion was sel'ved on the respondent on 16 !\]ovember 2007.

[3J On 2 April 2008, JNBS filed a defence to the claim. The defence

wos filed out of time, thus necessilating on application for extension or

time, and this application was heard ond granted by Moster Lindo on 8

May 2008.

[4J The Browns moved this court (by application no. 86/(8) for

permission to file on appeal against the Moster's order oul of time ond, on

24 October 2008, the application was refused, with costs to JI"-IBS. The

court ordel'ed that the matter should go bock to the Supreme Court fOI

case manogement (see the written judgment of Panton, P delivered on

24 October 2008). During the course of this hearing, the court was

odvised that a case management conference, which had pl'eviously

been adjourned on 9 June 2008, was now set for 24 November 2008.

[5J The matter in due course came before Morrison J in the Supreme

Court for case management on 24 I"-Iovembel' 2008. Also listed beforelhe

judge for hearing on the same dote was an application by JNBS io stlike

ou I the claim on the gt'Ound thot it was statute barred (0 point which hod

been taken by JNBS in an amended defence filed on 8 October 2Um3) or,

oltel'natively, for summory judgment. Morrison J granted the orders sought



by J~IBS and accordingly struck oUf the Browns' c1airTI, pursucm: Ie rJI

;6.3:' 1) (C) of Ihe Civil FJrocedule F:u 20U2 ('IIIE Cf:JF2"), OIIOCI'I

sUlnlnory judgment agaillst the Browns, pursucml 10 rule 15.2.

[6] On 1 December 2008 the Browns filed cm application (which woe

I'elisted on 19 January 2009), in the Supreme Court for an order sEltln

aside Morrison J's order and for summary judgment in their favour. 1h

opplication was supported by a 15 page affidavit sworn to by Mr Browr.

The affidavit itself ranged widely, but the grounds of the opplicolio!l wele

essenlially thai (i) Morrison J had flown in the face of a binding luli 01

the Court of Appeal by failing to conduct a case managemen i

conference, bul instead striking out their claim, and (ii) that the c1oin' ViC!

in ony event not statute barred.

[7] This application first came before Thompson-James J (Ag) on 1()

December 2008, but was on thot occasion adjourned to 6 IVlO\/ ~)009,

apparently because the court file could not be located. However j

oppiication come on for hearing again before Donald Mcintosh _ on 1

Jal1uary 2009, when it was again adjourned, fhislime to enoblelll

Browns to file an appeal againsj the order of Morrison J made on 2/;

NoverTlber 2008. But the application came on ogoin before Alldc~rson J

on 5 February 2008, when it was dismissed on JNBS' preliminary abl8ctic)

thot there was no jurisdiction in a judge of the Supreme Court to sei osid



on order' mode by onothel' jud~1e of thot court enjoying equol or

C;OilCi,Jrrenl jUI!sdicllon.

[8] Finolly, on 26 Februory 2009, the previous orders nolwithslonciill~),lhc-::

opplicotion wos ogoin renewed before Brooks J, who olso occepted

JNBS' submission, as Anderson J hod done, that he hod no jurisdiclion to

se! oside the order of Morrison J, 0 judge of concurrent jurisdiction, ond

mode the following order:

"1. The opplication filed on 1sl December 2008
ond re-listed 191h Jonuory 2009, is refused.

2. Costs to the defendont to be taxed if not
agreed

3. No further opplicotion by the Cloimonl is to
be heord until the cost [sic] is poid."

The appeal

[9] On 9 Morch 2008, the Browns filed this oppeol, chollenging bothlhe

order of Morrison J mode on 24 November 2008 ond the ordel' of Brooks J

mode on 26 February 2009 (but moking no refel'ence to the order 01

Andel'son J mode on 5 Februory 2009). The no!ice of oppeol was also

exponsive, running into 19 poges in 011, but ogoin the gl'Ovomen of lhc

Browns' complaint was that both Morrison and Brooks JJ had ignored the

order of this court mode on 24 November' 2008, which was binding upon

them, thol the motter should proceed to cose manogemenl in the



Supleme Court. The Bl'owns also leileroied their posilion 11'101 their' a~:tlon

\lVC:S li~)1 slolule-barred c1I1d thai Morrison J ho:j en WIOllei s ill Ie

Interloc utory applications

[10J SubseqlJellt to the filing of this oppeal. Ihe Bl'owns also filed (11 ieCJS I

lwo illier'locutory applications in this court. The first wos on appllcotiOil

filed on 16 March 2009 to "vary the Court of Appeal Oldel' and to I'evoke

the oldel of the Supreme Court and for interim I'emedy and intel'locutory

injunction" (application no. 48 of 2009). This application was heard by Ihe

coul'! on 30 March 2009 and dismissed on 2 April 2009.

[11] The Browns then filed (on 1 July 2009) a furthel application "fm coul'l

order and for interlocutory injunction" (application f"-Jo. 129 of 2009), by

which they sought on order "to re-odmit application to vary the oldtc:rs oj

tile courts and revoke those orders". In the olternative, they sough! 011

order for on interlocutory injunction "and finol judgment in ihis ilia ler".

This application, together with the substantive oppeai, was lisled fOI

hearing before the court in the week of 27 July 2009, when bothlhe

opplicotion and the appeal were adjourned, the Presideni of the courl

havin;J recused himself in the light of some obsel'vations mode in wlit 1ell

moleriol plepared by the Browns os to his conduct in relolion 10 thell

motler at on earlier stage of the appeal.



The hearing

[1 ~)] II is CJ~jClins! this bockgrouncJ Ihai Ihe oulsianding appllcCJllCJ e:lci

tne oi~peai a~jain came on fm heoring on 2 November 2009. Howc;ver.

the court indicoted to the Browns, who oppeored in person, thol Ihe

opplicotion fm on interlocutmy injunction hod effectively been overtoken

by the appeol itself ond thot in the circumstonces it was Pl'oposed to

proceed with the heming of the substontive appeal.

[13] The mguments fm the Browns were presented by MI Brown, who

rehemsed in some detail the history of the motter, refen'ing to the cloinl

itself, 10 the mder of this court mode on 24 October 2008, to the order of

Mmlison J made on 24 November 2008 and to the mder of Brooks J mode

on 26 Februory 2009. He reiterated the submission, which had feolured

strongly in much of the copious documentation filed by the BrOWI'iS in

suppmt of the vorious interlocutmy applications in the Supreme Courl and

in this court that, this court having mode an mder that the motter should

go back to the Supreme Coud fm case management. it was no!

cmnpetent of Morrison J to do othel'wise by striking out the action.

[14] Mr Brown also submitted that, in ony event. Mmrison J wos wl'ong in

his conclusion that the action wos statute-bolTed, as this was a cose in

which froud and breach of trust were raised. The primory contention, os

we understood it, was that the Browns' causes of action hod been



concealed by fraud and that iime did noi thelefore begin 10 run C1~:lains I

:')(:rn unlil ihe fClcts givinq riseia Inose couse', of ociion were disc V'.:ICC

in ihis legard Mr Brown r'efer-red the caul'ilo ailO lelied heavilyJI ih

deCisions of the House of Lords in Sheldon v R H M Outhwaite and others

i1996] 1 AC 102 and Cave v Robinson Jarvis & Rolf [2003] 1 AC 384

r 1 [)']I I , Finally, on the question of costs, Mr Brown submitied thai the: juc::J~Jes

in ihe court below had erred in awarding cosls to JNBS, the Inore

appropriate order in the circumsiances being thai JNBS should pay thell

cosls.

[16] Mr McBean for JNBS referred to two preliminary objeciions of which

he had previously given notice, which was that, firstly, the appeal againsl

the order of Morrison J was out of time and, secondly, thai the rules did

no! permit the Browns to appeal against two separate orders mode on

different occasions by different judges in 0 single appeal, as they had

done in this case. However, Mr McBean indicated to the courl, quite

properly in our view, thot in the li~Jhi of the fact thai the Browns were

unrepresented he was conieni for lhe preliminary objeciions io be

ITeoted as pori of his overall response to the appeal and deierminecJ

accordingly (see paras. [52] - [55] below).

[17] Taking the limitation of actions point first, Mr McBean referred us io

ihe particulars of claim filed by the Browns and made the point the! ihere



wos no pleoding alleging fraudulent conceolment of facts glvlnS;J rise 10

JhE: couse of oction. But in ony eveni, he submitlecJ. Ihele VIC; 11

f)qulvolenl provision in the Lirnilotion of AciiollS Act to seciion 3~) i)) (0) 01

the English legislation, upon which the decisions referred to by MI" 610wn

were based, thereby making those decisions easily distinguishoble.

[18] With regard to the orders mode by the judge at the cOSC'

monagemenl conference, Mr McBean pointed out that JNBS' appl!Cotloll

to strike out the oction hod been filed on 4 November 2008, os 0 result of

which it was before the judge ot the case manogement conference. In

these circumstances, rule 11.3( 1) of the CPR was applicable. iherebv

erriitling the judge to deal with the application at that time.

[19] With regard to the order mode by Brooks J. Mr McBean submitted

that that judge had no jurisdiction to set aside the order" of Morrison J, Ihis

no I being one of the cases in which a judge of conculTent jurisdiction is

permitted by the rules to set aside such on order. Mr McBean referred on

Ihis point to rules 11.16 and 11.18, Port 13, rules 26.6 and 26.8 of the CI=>R.

In these circumstonces, Mr McBean submitted,lhe maiter was covered

by the authority of the decision of this court in The Gleaner Company

Limited and another v Strachan (1997) 34 JLR 83.



Onlhe question of cosls, MI McBean sul:xnitled that !!1ele \VClS n

IC-;USO il11lis cose for If!c-; lud;Jes III Ihe coul'l low nol 10 hove up I:

1he genelol rule, which is tho 1 a successful pmly i:, enti lied j () cm is (kJI

64.6 (1)).

The issues

[21] The issues which mise for decision in this motter (again leavillD oSide

for the moment the preliminary objections) appemlo us 10 be as follows:

(i) whether it was open to Morrison J to strike out the

cloim and enter summmy judgment against the

Browns at the case management conference;

(ii) whether, assuming that he did have jurisdiction

to do so, Morrison J wos correct in making the

orders whidi he did; and

(iii) whether Brooks J wos correct to rule os he did on

the Browns' application to set aside the order of

Morrison J.

Discussion

Issue (i) - the power of the judge on a case management conference

[22] The complaint of the Browns, ii will be recalled, is that in the IaCE of

the directive of this court on 24 October 2008 that Ihe mailer SliOLJ

proceed in the Supreme Court "with the scheduling of a new dote [or 0



case management conference", Morrison J was wrong 10 11ClVC

uroceedecl Ie slrike outlheir aclion.

[23] Rule 25.1 of the CPR imposes a duty on the courl to furllle!lhe

overriding objective of the rules "by actively managing cases", which

includes "identifying the issues at an early stage" (rule 25.1 (b)), "cieCldin~J

promptly which issues need full investigation and trial and accordingl)/

disposing summarily of the others" (rule 25.1 (c)) and "dealing wilil os

many aspects of the case as is practicable on the some occasion" (rule

25.1 (i)).

[24] Rule 26.1, under the rubric "Case Management", deals with Ih

coud's overall powers of management (which are stated to Dell i

addition to any powers given to the court by any other rule or practice

direction or by any enactment" - rule 26.1 (1)). The court may, c:mlon~J

other things, "dismiss or give judgment on a claim after a decision on 0

preliminary issue", (rule 26.1 (2) (j), cmd it may also "take any other step,

~Iive any other direction or make any other order for the purpose of

mc:maging the case and furthering the overriding objective" (rule 26.1 (2).

[25] Rule 26.3( 1) (c) also provides that the court may strike out 0

stalement of case or part of a statement of case if il appears to il "thal

the stotement of case or the part to be struck oui, discloses no reasonable

grounds for bringing or defending the claim".



1261,

(:)1

Finolly. rule 11.3. upon which JNBS especially I'elies, pl'Ol/idc:s os

"( 1) So far as is practicable, all opplicolions
relating to pending proceedings must be
listed for hearing at a cose management
conference or pre-trial review.

(2) Whel'8 on application is mode wliich could
have been dealt with ell a case
management conference or pre-trial
review the coud must order the applicant
to pay the costs of the applicalion unless
there are speciol circumstances."

[27] JI"!BS, having by its amended defence specifically pleodc:d tllOl

th0 action wos statute-barred (at para. 25), by notice of applicolioll for

coud orders filed on 4 November 2008, sought the following:

" 1. An order pursuant to Rule 26.3 (1) (c) of the
[CPR] that the Claimant's siatement of
case be struck out.

2. Alternatively, on order pursuant to Rule
15.2 of the [CPR] that there be summary
judgment on the claim in favoul' of the
defendant against the Claimant.

3. An order that the Claimants pay to the
Defendant costs.

4. Such further or other relief os this
Honourable Court deems just."

[28] The grounds of this application were thot the statemen t of case

disclosed no reasonable couse for bringing the action and thai Ihe

Browns hod no leal prospect of succeeding on the claim "as the olleged



causes of oction mose rnme than six yems befme tile filing of the suil and

me Ihereime stalute-bmred".

[29] This opplication was fixed for heming, in accordance with rule 11.J

(1), on 24 November 2008, tho! is, the da Ie to which the cosc

memogement conference hod been adjourned. On that dale !he

learned judge, it appears to us quite sensibly, decided to hem the sIrike­

oul opplicotion before proceeding to the standar'd case managerTlent

agenda and, in the result, granted the order to strike oui, as prayed. This,

in our respectful view, was a procedure that the judge was fully en iitied

by the rules to toke. Not only was the application, by virtue of the express

provisions of rule 11.3 (1), properly before him, but the making of em order

to strike out fell squarely within the ambit of his powers under- Pads 15, 25

and 26 of the CPR.

[30] An explicit objective of the CPR is to ensure that each mat ier is

allotted "on appropriate shme of the court's resources, while taking into

account the need to allot resources to other coses" (rule 1.1(1)(e)). In

these circumstances, it therefore appems to us that the judge was no!

only entitled, but was indeed duty bound, to exercise his cose

monagement powers summmily if he formed the view that the Browns'

claim as pleaded had no real prospec! of succeeding.



Issue (ii) - was Morrison J correct in his assessment of the browm'
prospects of success?

j. j i IIC: bl owns' C1CJI i II', Ii IE::: :JlJ 0:: E::: :::'O,JI \I\ICJ) \.~UI11111'cc·: I ,J .'J

June 2007 by the filing of a clairn form, accompcmied by pmliclJlclis 01

cloim. On 26 June 2008 they filed two further documents described

respectively as "supplemental claim form" and "supplemenjal pmiic:ulms

of claim". The latter pail of documents appears to have been inlelld

to amend, by expanding and giving further pmticulms, those OIlglnollv

filed, but the basic structure of the claim, as well os the pmticular heads of

cloim, remained roughly the same. (No question mises as to the plo!J1'ietv

of an amendment in these circumstances in the light of rule 20.1, whld!

permits a party to amend his statement of case without permissioll a, onv

tilllE: before the case management conference.)

[32] In their supplemental pmliculms of claim, the Browns recountedlhe

his lory of their dealings with JNBS in connection with a mortgage loon Illal

WCIS ~Jranted to them in 1993. They complained of havin~l made

payments which were not credited (or not credited in a timely mann

theil occount: of their account being made to appear to be in ar"ems

wilen it was not: of their being pressured to make payments to Jf~13S 11101

were "not le~litimately owed"; of the security forlhe loan havin~' been

exposed to foreclosure by JNBS cmelessly and recklessly; of IN[3S hovinci

mode exorbitant late charges to their account; of JI'1BS ncwinq



threalened to sell the security wilhoui having a legal basis 10 de so; of

Jf'\lBS Ilaving closed their morigoge occount withoui Iheir outhClil/; or

IN[)S having by deceit ond deliberate tociics oliempled to ove!cJn

them; and of JNBS having used "theil' institutional legal ond ecc)nornic:

power" io subject them to stress, poin and suffering, thus causin~JIhem

injury and loss of income.

[33] Finally, in paras. 32 and 33 of the supplemental particulars oi claim,

the Browns pleaded as follows:

"32. The Claimants expend [sic] unnecessary
monies in trying to save our house from
being sold and in tracking and negotiating
with the Defendant which the defendants
has [sic] admitted liability on the 18th of
December 2006 at our meeting at the
Head Office, we were told by the General
Manager/Defendant that they could only
pay a quarter of whot the Claimants was
[sic] asking; the house value over thirty five
(35) millions dollars [sic] at present, that we
had almost lost, at the careless
administrating account practiced, of the
defendant.

33. That on the 29 1h of October 2007 with our
Attorney present at the Head Office, we
were again told by the Defendant that this
matter was not about liability but about
quantum, so we will be seeking to have this
mattel- examine [sic] very carefully, as the
said attorney has told us many times
before that in his previous meetings with
the Defendant they hod accepted liability,
that this matter is all about quantum
damages [sic], so what is the conspiracy all



aboul with Mr'. Ward, Mr. McBean and MI'.
Lome."

[3/1 I On i he basis of all of these rnatlel's, the Blowns claimed (iJrIJ~Je~

(including exemplary damages) for breach of conlrac!, negligerlce and

negligent misslatement.

[35] In its amended defence filed on 8 October 2008, JNBSlook Issue

wilh the various allegations of misconduct made a~jainst it by the 5r'owns,

specifically denying some and making no admission in relation to olhers of

Ihem. In specific answer to paragraphs 32 and 33 of Ihe suppl('-;mentc:

particulars of claim, JNBS pleaded as follows:

"23. The Defendant makes no admission to
paragraph 33 of the Particulars of Claim
and paragraph 32 of the Supplemental
Particulars of Claim. Further' and in relation
to paragraph 32 of the Supplemental
Particulars of Claim the Defendant avers as
follows:-

(a) The Defendant denies thai it
admiHed liability on the 18 11 : December'
2006 or any other date.

(b) The Defendant denies that its
Gener'al Manaqer told the Claimants that
the Defendant could only pay a quarter of
what the Claimants were asking.

(c) The Defendant makes no admission
that the Claimants house is valued over
Thirty Five Million Dollars ($35,000,000,00) as
it has no personal knowledge of this.



(d) The Defendanj denies thal the
Claimants almost losl their" house as a result
o~~]reless acJministr"aiion accoullJlDg
pmcjices of j he ueielldan i. Furt Ilel (]lid ill

any event the Defendant denies thai it or
its servants and/or agents were cal"eless or
negligent.

24. In relation to paragraph 33 of the
Supplemental Particulars of Claim the
Defendant avers as follows:

(a) The Defendant admits that the
Claimants Attorney-at-Law attended its
head office on the 29 th October 2007 for a
meeting with the Defendant's
agents/servants.

(b) The Defendant says tha t at the said
meeting without prejudice discussions were
held with a view of amicably resolving the
matter" but the Defendant denies that it, or
its servants or agents admitted liability.

(c) The Defendant denies that there is
any conspiracy involving Mr. Ward, MI".
McBean and Mr. Lome."

[36] And finally, in paragraph 25 of the amended defence, JNBS

averred that the Browns' action was statute barred:

"25. The Defendant avers that the matters
about which the Claimants complain in this
claim arose and occurred more than six (6)
years before the filing of the suit herein and
the Claimants claim herein is therefore
statute barr"ed by the Limitation of Actions
Act and the Statute (Jacobs 1 Ch. 16) 21
James Ch. 16."



In an affidavit filed on 4 l'\lovember 2009 (in obvious anlicipc:liml o!

i.) case mcmagemen i conference schedul roloke piau

Inbc~-,r 2008), JNBS' corporate seer-elary one legol cDullsel, Iv\' l!vIO:

Word asserted that "the matter about which Ihe Claimonts complCiin one:

rhE olleged couses of aclion arose in the years 1993, 1994, 1995, 19(;6 1999

and 2000 which are all more than six years before the filing of rhE' cloirn

herein on the 6th June 2007" (para. 4).

[38] It is against this background that Morrison -,' come to consider JI'\JBS'

opplication to strike out the claim on the ground thot it was stotute

barred. The low governing the limitation of actions in Jamaica is not, in

OUI view, in on entirely satisfactory state. Section 46 of the Limitaiions of

Actions Act explicitly drives one back nearly 400 years to the Ullit

Kingdom Statute 21 James 1 Cap 16, a 1623 statute (and the firsllinlit01lol1

stotute passed in England). Section 46 acknowled~Jes that statute as onc-;

"which has been recognized and is now esteemed, used, occepled and

received as one of the slatutes of this Island". The significance of this is 10

be found in section 41 ot the Interpretation Act, which pr-ovides as follows:

"All such laws and stolutes of England as were,
prior to the commencement of 1 George 11
Cop. 1, esteemed, introduced, used, occepted,
01 received, as laws in the Island, shall continue
to be laws in the Island, save in so fm as ony such
lows m statutes have been, m may be. repealed
or amended by any Act of the Island."



[39] The stolule referred to in this section, 1 Gemge 11 Cap. 1, was

possed by rhe legislatul'e in Jamaica in 1728 cmd confirmed by ihe C: OWII

on 22 May 1729. 1728 is therefme the date as or which all stoluies of

England previously "" .esteemed, introduced, used, accepk:d, 01

leceived ... " in the island fall to be heated as pmf of the lows of JClrYlalCO

(for a full account of these developments, see on mticle entitled "The

reception of English Low in Jamaica", by C. Dennis Mmrison, Wesl Indian

Low Journal, May 1979, pages 43-45).

[40] The result of this tmtuous journey is thai actions bosed on conlmcl

and tmt (the latter falling within the category of "actions on the cose")

me bmred by section 111, subseclions (1) and (2) respectively of Ihe 1c123

statute after six years (see Muir v Morris (1979) 16 JLR 398, 399, per Rowe

JA).

[41] In making the mder striking out the Browns' claim, Mmrison J c1emly

accepted JNBS I submission that none of the matters complained of by

the Browns hod occurred subsequent to the yeal' 2000, with the resull that

theil action filed in 2007 wos, on the very face of it, statute barred. [)ui

befme this court the Browns nevertheless maintain, bosing themselves 011

the decisions of the House of Lmds in Sheldon v Outhwaite and Cave v

Robinson Jarvis & Rolf, that their causes of action were conceoled by



JNI3S and thai time did not thel'efore begin 10 run against thern u'Tirl Ih

i:1clJloundirlQ lhe causes of actio wele disc by Ihem.

[42J Both of these decisions turn on the true constlucliorl 01 secticm 37 01

lhe UI( Limilation Act 19BO, (as amended in 1986 cmd 1987). SeClilYl 32 (1 )

provides that where in the case of an action tor which a period o!

limilalion is prescribed by the Act, either (a) the aclion is based upon ihEc'

fl'aud of the defendant or (b) any fact relevant to the plaintiff's 11~lht of

aclion has been deliberately concealed from him by the defendalJt, 01

(c) the action is for relief from Ihe consequences of a mistake, thell I

period of limitation does not begin to run until the fraud, concealrrlen1 01

mislake is discovered by Ihe plaintiff.

[43] This section has no equivalent in Jamaican law and it therefore

follows, in our view, tha I neither of the decisions of the House of LOld

upon which Mr Brown relied has any application to this case. 1\llhouQll

the equitable doctrine of fraudulent concealmeni does have 0 lirniJed

area of operotion by virtue of section 27 of the Limitation of Actions /\c I

(reploducing section 26 of the English Real Properly Limitation Act 18:)3), il

is clear that by its terms that that section is only opplicable to suit:; fo: I

recovery of lalld or rent, which the Browns action is not.



[44] However, it appears to us that we must also consider the effect of

the Browns' allegation in their supplemental particulars of claim thai JNBS

admitted and or accepted liability to them during the course of what

JNBS claims to have been without prejudice discussions (see paras. [33]

and [36] above). This is clearly a matter on which issue has been joined

between the parties on the pleadings and the question is, assuming for

the moment that a judge at trial were to find in favour of the Browns on

this point (and against JNBS on its contention that such discussions as

there were, were without prejudice), what impact (if any) would the fact

of such an admission or acceptance of liability by JNBS have on its

entitlement to rely on the plea of limitation in its amended defence.

[45] The learned editors of Chitty on Contracts (27 th edn, para. 28-083)

make it clear that the fact that the parties have entered into discussions

or negotiations for the settlement of their dispute will not, without more,

affect the running of time for limitation purposes, and that the normal and

prudent course for the claimant to adopt in such a situation, where time is

against him, is to issue' holding' proceedings pending completion of the

negotiations. However, Chitty also makes reference to two cases in which

it was held that the plaintiff was entitled to maintain his claim

notwithstanding the expiry of the relevant limitation period, in one (Wright

v John Bagnall & Sons Ltd [1900] 2 OB 240) because the defendant was

estopped by his conduct from pleading the statute, and in the other



(Lubovsky v Snelling [19 4 4J KB 44) because the coul'! found that 1herE: V/CL

CJI i [In led agleerYleni nol to pleao Ihe sialule.

[46j These coses plainly give rise to the consideration that a plE-:a 01

lim!lalion may be defealed in circumslances in which eilhm an (-)~lop:)E'i

or on implied agreemenl can be es1ablished on the evidence. II seelilS

10 us that the potential impact of this on the ins1em1 case is thai, in Ihe

event that a judge at trial were to accept the BI'ow/lS' accoun1 of whol

11'anspired in theil pleaded discussio/lS with the leplesentatives of .JNBS,

there might yel be a ful'!her ques1ion as to whether .Ji"-lBS was il'l ali Jt'k::

cil'cumstances entitled to rely on its plea of limilation. This considelCJtlon

attains, in our view, even gl'eatel' significance from the factlha: Ihe

Browns appear 10 have been unrepresented throughoLJ 1 j he

negoliations/discussio/lS referred to in paras. [32J and [33J ~)f Ihe

supplemental particulars of claim.

[47] It does not appear that any of this formed pori of MOI~'ison .J s

consideration of whether' the Browns' claim against JNBS had any leolistic

prospect of success for, had it done so, it appears to us that the learned

jueJge couid well have taken the view thai, issue having beerl joined

between the parties on the pleadings on the question whe1her JI-Ji)S haeJ

admitted liability withoul reservation, these were mattei's to be explol ed



cmd determined at trial on the basis of the evidence adduced on DCy!11

SIc:1P(J.

[48] We have therefore come to!he view that Morrison J feli inlo errol in

this I'espect in that it could not be said with any cel"tainty that the Browns

had no I'ealislic prospect of success on the matlers mised by II)em in

pmos. 32 and 33 of their supplemental pmticulors of claim, these bein~j

enlirely issues of fact which could only be determined at trial.

Issue (iii) - was Brooks J correct in refusing to set aside the order of
Morrison J?

[49] In the light of our conclusion on issue (ii), we can deal with Ihis issue

quite shortly. As Mr McBean pointed out in his submissions, in our view

corr"ectly, this is plainly not one of those cases in which the CPR

contemplates that a judge of the Supreme Coud might be asked to 5el

aside or vmy orders or judgments of another judge of that court (see, for

example, rules 11.16 - orders made on without notice applications; 11.18-

orders made in the absence of a party; rule 26.6 - judgments after strikill~j

oul for failing to comply with "unless orders").

[50] In these circumstances, the application which was before Blooks J

WClS one which was plainly covered by the decision of the Privy Council in

Strachan v Gleaner Company Ltd & Stokes (Privy Council Appeal No. 22 of

2004, judgment delivered 25 July 2005). That case confirmed the I'ule of



long standing that a judge of the Supreme COlHi hm no ~:Jeneral power io

cone! or sel aSide the judgnlent of a Judge 01 co-ordir'loie ILJI~sjl~li()r

(pc-::r LOld Iv'lillctL at paras. 32 and 33; anci see CI to the sanlf~' cfr~;cl will

leDard io lhe power ot a single judge of this court, Gleaner Campan)!

Limited & Dudley Stokes v Strachan (1997) 34 JLR 83). II is therefore cl(-;al

ihai Brooks J hod no jurisdiction (neither' did Anderson J, to wllol'llhc;

application was first made, for that matier) to enter'iain the Browns'

opplication to set aside Morrison J's ordel'.

The preliminary objections

[51] Mr McBean hod, it will be recalled, taken a couple of pr'eliminarv

objec tions to the hearing of the appeal from the order made by orrison

J Oil iwo gl'OLJnds, the first of which was thai the appeal had been filed

severol weeks out of time. The order was made on 24 November 20m3

ond i his appeal was filed on 9 March 2009. The rules require i hoi all

appeal in a matter of this nature, which is neithel a procedulal not' an

inierlocuiory appeal, should be filed within 42 days of service oi the order

oppeoled from on the pl'ospective appellant (Cour! of Appeal RUles 2002,

rule 1.11 (1 ) (c)). While it is not at all clear from eilherthe Supreme (':::ou!t s

or Ihis court's files precisely when Morrison J I S order' was octually served on

the Br'owns, by the time it was signed by ihe judge and filed on :5

December 2008, the Browns had already (on 1 December 20m3) filed

noiice of application for a court order setting it aside.



[52] Given this uncertainty, and in the light of rule 1,11 (2) of the COUl't of

Appeal Rules, which allows this cOlJl'i io extend lhe lime fixed ior Ihf; :iili1

of an appeal (and also mindful, again, that the Browns wel'e

unrepresented), we consider this a fit case, assuming that it is required, in

which to extend the time for filing of the appeal to 9 March 2009 (the

date on which it was actually filed) and to order that the Notice of

Appeal filed by the Browns on that dote should stand. It is also right to

note, we think, that Mr McBean, quite properly, as we have already

indicated, did not offer any strenuous objection to the hearing

proceeding, despite the late filing, and in fact participated fully in the

appeal.

[53] The position in respect of Mr McBean's second ground of objection,

that is, that it is impermissible for a single appeal to be brought from the

decisions of two separate judges, is, in our view, not as clear. It does not

appear to be either sanctioned or prohibited by the rules and in these

circumstances we prefer to express no view on the question, the mattei'

not having been fully argued before us.

A matter for mention

[54] We cannot conclude this judgment without recording a concem

expressed by the Browns at the end of the first day of the hearing of this

appeal. Just before the adjoumment for the day was taken on 2



November' 2009, Mr Brown, who was still on his feet, told the court that at

smne poin! in the past he and his wife had determined to en~ja~Je III

services of Messrs Grant, Stewart, Phillips & Co, a well known film of

attorneys-at-law, to provide them with advice and representalion In

relation to their litigation against JNBS. However, Mr Brown told us, lhey

were advised that there would be a conflict of interest in the firm actin~J

for them, as from time to time the firm also provided representa lion to

JNBS. Their concern was that a member of this court, Phillips JA then Miss

Hilary Phillips QC, had at the material time been a portner in Grant,

Stewart, Phillips & Co, although Mr Brown did not soy that either he or Mrs

Brown had ever met or spoken to her' personally. Naturally, consequent

upon her appointment to be a judge of this court with effect from I August

2009, Phillips JA has severed all ties with the firm,

[55] There the matter rested until the following morning, 3 November

2009, when the court sought to ascedain from the Browns whether an

objection was being token to Phillips JA continuing to hear the maHer.

After further exchanges with the court, and consultation with Mrs Brown,

Mr' Brown indicated that they had no objection to Phillips JA sitting as a

member of the panel and the hearing thereafter proceeded 10 its

conclusion, when the court reserved its judgment.



Disposal of the appeal

[56] In ihe lighi of all of ihe foregoing, ihe resull of ihe appeal is os

follows:

(i) The appeal againsi ihe order made by

Morrison J on 24 November 2008 is allowed

and ihe order for cosis made in favour of

JNBS is sei aside;

(ii) the appeal against ihe order of Brooks J

made on 26 February 2009 is dismissed,

wiih no order as io costs;

(iii) the maHer is remiHed io ihe Supreme

Court for a case management conference

to be scheduled, before a judge who has

not previously heard any application in this

maHer;

(iv) the Browns are to have the cosis of ihis

appeal, io be agreed or iaxed.


