IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMMON LAW

SUIT NO. C.L. B 25 COF 1905

RETWEEN DEVON BROWN _ PLAINTIFF
AND JAMAICA OMNIKUS SERVICES LIMITED 1ST DEFENDANT

ANL DOUGLAS BRYAR ZND DEFENDANT
LANCELOT CLARKE

(Representative of Estate Roy Fenton Blake) 3RD PARTY

B,E, Frankson aand &. Eitchin instructed by Gaynair and Fraser for the Plaintiff

D. Goffe and D. Jackson instructed by Myers, Fletchar and Gordon Manton =nd Hart
for the Defendants

Daley, Walker and Lee-iing on record as appenring for 3rd Party - Not representzd.

Hearing op Cctober 3,4,5 and Novemper 29 1790

BINGHAM J.

JULGMENT

Tha Flaintiff in this matter was, while a passenger in a Peugol
moror car travelling along Spanish Town Road between O Miles and Kingstor'9
sericusly injured when the car which was being driven by the Third Party one
Koy Fenton 5lake collided with a J.G.S. bus driven by the Secondﬂnamed defendant
Uougles Brysn. The driver of the car and six other passengers in it perished
as a result of the collisicn. The plaintlff was thu cnly occupant in the car

who survived that ordeal.

The facts and circumstances leading up to that incident which occurred

arcund 9 P.M. on Labour Day May 23, 1903 have already been ventilated and

determined in C.L. H 143/86 Olive Hall vs, J.0.5. Almited etal. in which the

question of liability as between the chendants and the deceased third party was
determined.. |

The present action, therefore, is concerned with an assessment of
the damages resulting f;am the injuries suffered.by the plaintiff srising out

of the ecllisiomn.
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At the time of the incident the plaintiff waé, and still is, a
Corporal attached to the Jamaica lefence Force. Following the collision he
was removed from the scene at the intersectlion of Weymouth Drive and Spaﬁish

Town Road in an embulance to the Kingston Public Hospital where he was admitted.

THE PLAINTIFF'S ACCOUNT

In giving evidence the plaintiff related his experiences following
the collision. He described the various injuries he received namely:-

1. A fracture of the femur, the left hand elbow joint.

2.  Severe bﬁrﬁs to the butfocks

3. Uurns from the left foot going down to the ankle. This arca:
had to be skin g:afted,

4, A fracture of the left leg.

5. A large cut {wound} under the chin.

As a result of his condition he had to lie on his st&mach for a pericd
vf six mounths.

There is now a disability to his left hand. The elbow is frozen «rit
cannot bend. He camnot make a fist properly. As a result there is always a
sensation of & cramping nature in the hand. The left hand is now shorter than
the right. His left ankle ;annot bend like the rizght. The section where the
gskin grafting was done teﬁds‘to bresak &owﬁ once everyréix months causing cuts to
appear on the surface ©f the skin resulting in.fluid sathering under the surface.

As a2 result of ﬁis condition, he can no 1onger'stoop properly. BHe
cannot swim orlplay“foutball, His left fout is shorter than tﬁe right. he now
has to almeost constantiy rescrt to weéring siﬁppers, Mcst of the strength in
his left foot is gone and he has difficulty standing om it for 1ong’périéds. e
can no longer ride a2 bicycle due to the téuderuess of.his buttocks. he can no
lenger ba;he hiﬁself agd has t§ be assistéd to put om a tie and button his shirt
and put on his belt. .Herused té represeﬁt-his cﬁmﬁanf'at football and owned a
bicyéla. These activities he can no longer éursue° |

vr. Trevor McCartney, 2 Surgeon Specialist was one of the Surgecns
attached to the hospital and who“had the day to day supervision of the plaintiff
while he.remained at that Institution;' On admissicn5 he examined the plaintiff
and made certsin cbservations and ou July 3, 1954 he prepared a medical reébrt
which was tendered in evidence at the hearing as Exhibit 1. This report read in

paxt:-



Medicel Report

YRe: Devon Brown"

- "Mr Erown was admitted to the Kingston
Public Hospltal on the 23rd May 19(3
when he was allegedly involved in a
motor vehicle accident, the motor vehicle
later berning produeing deep burns to
¥Mr Brown. The injuries sustaihed’ weres-

{1 Fracture left femur.
{2) Fracturc neck of left humerus.

3 Compound fracture dislocaticn of
' the Ieft elibow,

(4) Multiple laceraticns tc his cheeks.

{5) - 35Z burns of both lower limbs and
perincum. These were mainly full
thickness buras. .

in view of the cumvlex mature cf his injuries,

surgical menagement was very difficult and

prolonged. His fractures and dislccation

were mapaged by the orthopaedic surgecms and 2

separate report has been prepared.

Eis burns were treated'by 2 ccmbinaticon cof

the open and closed methods and this was

completed by split skin grafting to the arecas

of full thickness skin loss.

During his hospitalization, heiréééived several

units cof biood. Be was dlsc referred to the

psychiatrist for acute depression. Be has
completely reccvered from his burns.

{Sgd./ Trevcr MeCartney
D.M. (Surg.) F.R.C.S.
Congultant Surgecn
K.P.H.Y

Cn this plaintiff's admissicn Dr. McCartney testified that he was
responsible for ;2ll his injurles during the qcﬁte stagevpf the first twelve hocurs.
The Lurns which the plaintiff suffered ﬁe:e of full thickness and in his cpinion
serious, and as such likely to leave permanent scarring.

br. McCariney has not seen the plaintiff since his discharge frowm the
hogpital in 1384 &t which.time,_he then observed that there was some keloild forming
znd as his notes revealed therc was hype;aéthesia or increased seasitivity in
those zreas, The'plaiﬁtiff“}emaineé in hospitai from May 1S83 to Japmuwary 156

for a pericd of approzimately &% months.™
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Dr. HMcCartney alsc gave evidence of the nature of thecﬁreatéénir
administered to the plaintiff.TTﬁ:v |

Kaving regard te the injur;es~suffared-by the plaintiff the doctor
was ¢f the cpinion that he would.ﬁaVE”gxperienced exéruéiatiﬁg pain due to the
several fractured banés;ﬁifor-this pain the pléintiff-was-treated with pain
killexrs when bhe cmmplained.mf.feeling pain.w |

Luriny his stzy at the hﬁgﬁitals the plaintiff zs a result cf severc
fractures he suffercd was referred to the Crthopaedic Depertment where he waes
examiped and treated by thé Ortho?aedic Surgiecns among whom was one Dr. O. CGlunis,
a medical practitiomer attached to that Jdepartment. Dr. Ciunis subsequently.
on June 16, 1534 prepared a report which was tepdered in evidence as Exhibit Z.

This report read in parti-

. "Re: Levon Brown"

“This letter serves tc inform you that
the sbrovensmed gentieman was admitted

tc this institeticn on the 23rd May 1583
after suffering the misfortune of being
trapped in a motor car which caught fire
immediately subsequent to 2 Toad traffic
accident. His injuries were as follows:-

() ¥ultiple burns cver postexicr
aspect of both thighs, buttocks
ané perinium.

{2) vuros to the left leg and left
ankle and foot.

E-ray confirmed multiple fractures as follows:

(1) Fracture of left femur.
{2) Fracture neck of left humerus.
(3) .~ Fracture dislocaticm of left elbow

which was ccmpound.

while im hospital, he was jointly managed by

the .crthepaedic team and the general surgery
service. He alsc bad occasion to be referred =
to the Psychictric service because of his
severity of physical imjury 2s well as the

loss of his family members duxing the accident.

Bis fractured femur was treated om skeletal
traction and his left elbow was splinted’
after clean aund dress. He had numercus blood
trensfusions and made slow progress in
hospital particularly due to the extunsive
smount of burns. D

Fis wounds are now healed. He now walks with
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a limp. His left upper limb is severely
disabled permanently and although he has
been ccasidered for operative fixatiom of
his left elbow, he is comsidered partiaily
disabled at this time. The extent of his
partial disability swmounts tc approeximately
60% and is composite of the injuries to

his left upper limb and his left lower limb,
Altchcugh he is being comsidered for an
arthrodesis of his left elbow in s more
functivnable positicns his improvement may
te only minimal as he lost muck f the
strength to left upper limb.

/8gd./ T.C. Clunis M.L.,B.5.¢
Departaent of Orthopaedics
K.P.R." e

Professcr Sir Jehn Goldinsg, an emminent Orthopaedic Surgeom whe is
sttached te the Moma Rehabilitaticn Centrs and the Orthopaedic. Clipic at the
University Hospiral of the West Indies also saw and exawmined the plaintiff oz
April 23, 199C for the purpose cf and up-to-date 2ssessment of bis present
condition.

Having related the history given to him by the plaintiff of the
injurics he had sustzined and the' subsequent treatment received at the Kingston
Publiclaospital and at the Clindc atiUp Park Camp, he testified that the
plaintiff'é main areas of complaint weres—

1. abnormal sensstion over the immer boxder of his.. left
2. o stiffoness in his left elbow

3. an inab;lity tc ralse ﬁis left hand

4, =z stiffness in his left ankle

5. an inability to sguat.

On cxaminaticn Professor 6ciding found that:i-

1. the left eibow was sclid ia extension (straight) and
this_gpe to severe scarring cn the inmer side

2. The nerve in this area had been damag;d céusing the
lack of senﬁation.in his hand. The#é.ﬁas only 4CX of
movement in his shoulder.

73. He had 2 4 by 4 inch depipgmented scar cvér thé left ankie.

The aukle showed -mly 50% of the normal range of motiom. Tha
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joint under the ankle~was stiff but otherwise it was mcbile.
4, The frgcture of thu femnr had unlted with 2 one ineh
shmrteniﬁy. There-was a IL bty 18‘1nch depigmented scar over
the left tbi;h frcm where ‘the skin graft had ‘been taken.
Prufessor Golding was uf the cpinien that the plaintiff had reached the
maximem stage of his wmedical Improvement. e
The extent of his &isability was assessed as follows:—
i. Be had a 12X of lcss Of functiun of the lower extremity
due to the scarrin@ and stiffness arcund the left ankle.
2. | ﬁe had 2 1U%: shortenint of the leg.
3. Be has 2 65% luss of the upper extromity duc to the stiffness
znd ‘scarring arcund the elbcw. 10% of this was due to the
injury to the shoulder and 2(%¥ was due tc the stiffness of his
fingors aod the luss of the semsation in the hand.
When quantified this amounted tc a 21%Z loss of the lcwer extremity and
2 752 loss of the Upper extremity or a total loss of 37% of the whele person.
In his cpivicn, the eztent ¢f the plzintiff’s disability would renmder
him incapable of teing =ble to perform as a fighting soldier again. He could
be shle to f£it into some sedentary job of sorts, which is in effect the type
of work that the pleintiff mow performs in the office at Do-Park Cawp. From
the medical evidence it can, therefore, be safely stated that the plaintiff’s
future 2s a2 career Scldier is fof all iﬁtents and pﬁrpcsés virtually at zo <nd
although he is fortupately still able to fig intc séﬁe sort of sedentary
cceupaticn doing office work. As the normal fetiriﬁg age for an active Scldier
is 4{ vears, the plaintiff who is nﬂﬁ 32 years of ége and who stated that
when he enlisted into the army be had intended to make it his life's career,
he still has another eight }ears certain left to serve., If at the end cf that
periLd, hc is kept on by the authorlties he can comtinue to sexrve carryiog cut
the sort of uuties which he now performs up to the age of 60 years which is the
comulsory retiring age for all racks.
In zdvancing the plaintiff's claim for damages learned ccumsel, Mr Frankson
submitited that, apart from the head of the claim for Specizl Damages which was

agreed to by the consent of bath Ceunsel at thc sum as claigped of $340, the
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Generzl Damages ough; o be,consiéeredAunder four heads namely:-
1. Loss of future carnings
2. Hendiecap oo the Lebour Market.
3. Pain and Sufferieg

. 4. Future Expenses

¥r Goffe for the defendants advanced his submissions in reply alou:

similar lines but contended thet in relaticn tc the fourth head of "future
expénses,“‘this claim wes totally lacking in any independent evidemce to supplrt
" it. The only evideace advanced in this regerd was the plaintiff's testimcny Ly
which he scught to contend that because of his conditicn he is now unable to
help himself and thet his ‘wife had to cease workiug to de sc, the weight of the
evidence is decidedly to the contrary. These parties were living topether a2
msn and wife after the plaintiff was discharged from the Medical Hospital at
Camp during which pericd his present wife became pregnant znd was c¢bliged to
stop working and a2s 2 result of the subsequent bixth of their doughter has
chosen to remain =t home carinmg for her daughter and doinyg housewcrk rzther
than emplcyipg an helper. The evidence further reveals that the plaintiff, far
from being unzble to atteamd to himself; leaves for work at 6-7 a.m. every
morning and remains zway from home up te 79 pom. 2 periocd of more than 1Z hours
during which he has to “fend for himself.” There is no evidence that he has
any difficulty getting to and from work Qr functicming on the job. ©Un the
evidence therefcre 1 would be minded tﬁ-hoid that the ciaim to be compemsatec
under this head fails. Added to the sbove it is.indeed strange that from the
plaintiff was discharged from hospital and resumed working, there is nc evidence
that apart from when he attended om Prcfessor Golding, in &pril 199C that he has
to consult any doctor or was put to any expense towards cbtaining wmedical
attention becouse. of his ecndition.  Indeed Professur Golding's evidemce would
tend to ccnfirm that, zpart from suge intermittent pain from standing for ,Lom.
pericds, the plaintiff has now reached the maxizeen of his reccovery.

On the sheer weight of the evideénce it clecrly militates against ong such

award being allowed under this head and I would so hcla.
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In relaticn to the cother three heads, such issves as were raised
wainly ceatered arcund the qﬁantum of tﬁe award that uvught to be made and
pot whether suck an sward was justifizble. It may, theréfore, now be necessary
to examine each particular head.

1. Loss of future earnings.

In this repard ome has to comsider that pricr to the ecllision the
plaintiff was then 2 25 year cld career soldiexr whe had been married for stout
6 mcnthé. He hzd during the seven years that he had was in the army risen .
thé rank of o Corporzl, attaining thet ramk in five years and with thidsscrt «f
performence hed clearly displayed am attitude to advance to the rank of a Colour
Sergesmt a position which but for his imjuries he seemed well on his way to
achieving that stztus.

Indeed it is the evidence of Lieutenant Donavan Lewis, the officer nucw
commanding the sﬁﬁport'Platcou Headquarters Company 1 J.K. to which the pladiutify

is now éttached, thatse

%ojven his record in achieving the rank
of Ccrperzl in the ordinary ccurse of
ovents, he would now te at least a
Colour Sergeant.”™
This view of Lieutcnant Lewis, with whcse testimony and demsanour I
was mest impressed was reinforced in cress examdnation. He then sald:-
“Cclour Sergeant and Staff Sergeant is the
szme rank but if he (the plaintiff) was to
be & tradesman then he would now be 2 staff
Sergeant. Coxporal Erown teing a nom
tradesman ie the ordinary course of events
would be now at least 2 Colour Sergeant.”
Tt was thie evidence which Mr Fraokson used as the basis for his sub~
mission under this head of generzl damages and his calculations were made ol
the premise -that bis contenticns in this regard would bave been acceptad.

" 'Mr. Goffe cn the cther hand contended that the highest ramk that the
plaintiff could have expecteé toe attzin-on the evidence weuld be a Sergeant.
If by this he meant with any certainty I would be minded to agree, but themn it
is settled law that that is not the test even in metters of a more serious nature.
The weight cf the evidence here clearly establishes that in all probability the
plaintiff given the fact cf his performance up to the time of the accident &

borrow Licutenant Lewls® words that of a proven "high flier” and a high achicver
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he would in 211 probability have contioued tc advance in rank ané would hazve
attained thet of & Colour Sergeant, anc I hold.

Mr. Goffe's comtention as te the method of caleulation is not, howaver,
without merit. 1 am in complete ayreement with him that such sums as cught o
te deducted as tax after takiny intc comsideration the allowance for income tax
as well as that for the immediacy of peyment, and using the figure of 14 zs
being the correct multiplier to be applicatles when the salary differential of
'$16;36 per day is calculated, this would result in 2 gross amnuzl sun of
$5755.04¢ t¢ which when the multiplier of 14 is applied amcunts tc a sum < f
$50,57C.56. ‘Applying the nccessary adjustments of 1/3 deducticn for income tex
and 1/5 for immedizcy of paymeut, the sum recoveratle under this head is ¢

" $45,637.63¢

2. Hondicep on the Labour Market

it ié common ground that the plainciff from the pature of his injuries
and present comditicn would Le a person who qualifies for en award under this
head. The oniy jssuc here being the size of the sward. Mr Frapkson 2rgues that
s resscnable sum cupht tu be in the regien'cf $25,000.

He Citéd in support:—

GCIG/B6 uonald Grey vs. The Attorney Gemeral an reported judgment of Mr Jusiice

Courtenay Orr, delivered ir March 15%5.
The sum bein; suppested is, as Br Goffe chbserved, clearly ocut of linc
with comparable awards made uuder this head of damapges. It is noteworthy thoit

Mr Prapkson, himsclf also drew the Ccurts zttention tc the case of Unltod Uadry

' Farmers Itd. vs. Lloyd Goulbourne Supreme Court Civil Appeal 5/16L1 2 Judpuent

of Carberry J.h. where an award «f $10,000 by the trial Judge was allowed to
stand. The sum cf 15,000 suggested by Mr Goffe as being a reasconable 2wWaxc
seems o me to be more acceptable and in keeping with whac would be repardsd as
nct out of line with what would quelify as being a just award under prescent <oy
standards, ané that is the sum which will be allcwed.

3. Fain and Suffering

it is this part of the claim which must clearly attract the iiom®s
share of the awerd mnder this head of geperal damages. There is no gaimsaylug

the fact that given the plaintiff acccunt of the sheer apemy he undexwent
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following the collisicn which is fully supported by the medical cvidence of both
+¥. HeCartmey and Professwx Siv Juhe Golding and whick had already been alluded
tey, the plaintiff cxperiences considerahle and exeruciating pain cver 2 komg
interval amdl deriny which jericds he was for the wost part bhelpless aud althourn
he bas now reached the maxinum state of recovery, his cunmdition has been sssessel
by Professcr viding ag beiap of 2 range of disability amcunting to 377 of the
whecle persuo.

i eontending for zn award oFf 500,000 ¥r Frankscon sowsht to hiphii: bt
the varivus areas on the plaintiff's person that receiv.d the must severe lajuries
whila at the smme time not Leins aware of the fact that Trofessny Golding was aost
careful t. hipghlight these fazctors in hic evidence ip arrivinmy at his final
assegsment. Although ome will of necessity Leing bumen fesl 2 preat messure of
syapathy for the plointiff wot only for the extreme sulfarisng rthet be had undsrirpe;
both from whot has bhoppened to him as well, haviné lost his wife znd sther mewbers
f his fomily in the aceidont, this, however, conoet be the yardstick by which the
weasure of dameges falls to e determinesd, _Hhile oo pecuniary awnrd can adedmately
cowpensate him fox whot bas oow befailen him, the suw &0 by wwzrded cught ro e
such ag fo affcrs reasunacle eumpensation to him for the past, pre#ent end forure
sufferin; which b wiil hove experienced.,

The fact that he has siace toe ;ncidunt rowerried will meen thot he will
at least, not have to free the Sfuture zlone. Lecrued Coungel raiied im sugnz.;-:fr!:

o the £ollowing cnsesi-

i, Eillis ve. T.C.I. - 4% hurus au oward in 1203 of §1SC, 000,
2. Morsem vs. J.0.8. Ltd. pir. ¥ of Velume 2 of s Kkan's work on Persomal

Injuries bdwarcs - an awsrd of $285,000 of whieh $130,000 wae for Fady and
Suf ferisg: in 15,

3. michael Cructeli vs. Eipost 4lier Supreme Court Seit C.L. CCL1/1%E7

-~

‘unreportes Judpment of Rerrdscs J. deliverss oo September 2%, 1970,

C 207 veruwouent paxviially dissbildvy of e&chllag czused from accident in
Boverer 1537, Fladntiti a Havker and Peudler can now no lemper play £o08-
bodl amd cricket owomd o General Tamages of §3(7,520 i which $257,000 wun
for pain and sufferisg »nd $10,040 for liss ce rhe Labour Morket.

e ‘o

4, Lesmond eLesn vy. Yoviowim Walters and Smotber Supreme Court C.L. BUCZ/1S0Y

[ISr

Judgment of Patterson J. delivered on July 9, 1989 operation necessary to
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correct disatility withcut which surgery the pladntiff would suffer 2 208
disaliilivy of the whele person. Award for Gemeral, LORARES Gf‘$19ﬁ,ﬁfﬁ.r The
plaiatiff ie this case was 2 Sergeant of Fulice. | |

1 mst <hserve from the cutsct that the sum of 500,000 for vain and
sulfering canvassed by Mr Frankscon is‘rntally wut of kline with camparablic swards
for dnjuries falling within the catepory as that in the imstant case. By the
sume token I camuct sy that the sus of $250,0400 28 coavassed vy Mr doife ds so
iuwsrdinately lvw 25 to be reysrded as an unressomable mward. I 2m buﬁtresseé in
this regard by the awerd in 1%06 of éilm,Ctﬁ'by Eataefsen Jo In Yorpro ve.e J.0.5.
stl. {referred t:: Suprn) whish when imcreased haviag Tepard to the spiralling
ctfect of inflaticn o the walve of the Jammican <ollar con Lo equated with the

sun bein, seveogostod Ly ¥r Goffe,

1 womld aiso rely wpom C.L. G 104705 Liurcl Garrick and fomedd King sz

unrepcrted Judpuent £ this Cuurt deldvere: cn 12/7/90. The faets briefly
summarised were thet the pladwtiff = Cradunte Teacher wos oo Jupe 20, 1666
sericusly irjured when 2z Mind lus in which she was traveiling overturms! on the

7 Yass. B reccived

Spenish Tuowh dx L ¥ery sericus injuries to the vuck region, the

5th zid tth Cervical Vertebra; hoer 1oft sheulder snd 1oft hend which is now

]

remcered almost useless. o zfdition oho huw now £ wem & cervieal Codinr for
the Temadnoer of her dife. her totel Aisciiiity wes asscssed ty Lr. Christopher
alse, o (rtbepaedic Surgeom at 552 of the whole persou, Tespite thig severe

bhaadicay she cuntinucs ro functicn 28 a Lecturer &b o Lnrrinyy instituticos cmd is

in hex chosen field, on award for poin

L

AU pregent jursuing @ Post Graduste Degrec
and suifering of §14.,000 in July 1590 wes ccusideryd oo resscmable in the edr-
| cumstancer of the casc.

When ohe compares thegse twe cases with the instent cose ellowdng fox
the wecewsary upward cdjustmect to uilow Fovr the more sericus nature of the
injurides suffered by the Plaintiff eod the ivereased oscessment of his disabiliby,
then the sum of $230,000 can be regerded az weww in keeping with what can rzek o
weiaz in the naturce of & recsomalde award. This cap be justificd when .ne
considers the fact thot clthouph the plaictifif is ow engnged in & wore sedeucary

.

type of occupaticn, he is nevertheless cogzped in usoful work 2od coun comtiimue

je

-

Eessad hinmscelf as Doing

sEke sume comtribution B the Army o which hoe bis ex
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loyal and most devoted.

Having regard to the foregolng the sum awarded for general

demoges amounts to $31C,837.€3¢ and the tctal dsmages will be assessed

at $310,577.63¢ with costs to be agreed ur tered being:-

i. Spzcial Tamages

Z. Generzl Damages for Pain and Swifering
and Loss of Amenities and including 2 sum of
for Loss of future earnings and  $15,000

for hamiicsp on the lsbour market

$340

$45,0637.43¢

$310,%77.£3¢

§316,977.63¢

Interest on Special Domages at 3% from 23/5/83 to Z5/1L/90 and

vn General Lamages at 3% from the date of entry of appearsmce, $f7/05 tu

November 26, 1960,

Judgment eatered for Jdefendants against 3rd party for 40GZ cof such

sum as is poyable tu the plaintkiff by defemdlonts.

Costs of third party proceedings tc be paid by 3zd party tc the

defendants.,



