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Qﬁﬁhelﬂﬁ¢;

The plaintiff Dolcie Broun was fnot to be denied her day in
court, She hobbhled into the witness box - and Jjust barely
e with the aid of & walking stick. ‘Bh& digplaged
histrionic ability - real or pr@tendad - aSVEh@ related her
account of how the defendant’s motmr car injured ber on the
“tmt of Novembers 1980 at about 1138 p.m. Thraugh |
intermittent bouts of orgding ghe related that she was
walking along the sidewalk of Strand Streset in Montego Pay.
When she reached a point opposite to the Strand Theatre, she
stepped down into the roadway For it was her intention to
cross the road as sopn as the passage of motor motor cars
along that road permitted. When she stepped down she was
abaut 17 to 18 inches from the sidewalb. She sstimated that
about B8 minutes previowsly she had passed the defendant in

hie parked motor car with the defendant sitting behind the



steering wheel ~ his head leaning back on the back of the
smat with his right hand folded behind his head. His eyes

were closed. @&s she waited to cross the road she was about

b3

4 wards from this motor car. Then the defendant’s motor car

collided into her. The immediate impact was to her left
buttock which felled her. -Ag shé lay prmsﬁratég the
defendant’s motorcar ran cvér and rested on both her legs.
The left rear wheel was resting on her left ankle and the
vright front wheel pinned her riéhﬁ ankle. Help had to be
saught of some men to lift the car off and so release her.
The medical report by Dr. Y. . Mohan Rao pertaining to the
indury to ths plaintiff is that "clinically and
radiclogically it was diagnosed that the patient sustained
undisplaced fracture of lower 1/3rd of right fihulé:ﬁ .The
defendant does not deny that his motor car caused injury to
the plaintiff. However his account is that he was parked
just in front of the Strand Theatre. He describes the
roadwaw as round, in that the surface tilts downward into
the'sidamalk, He started to move out, he saws, from his
parked pagitidn and &5 he "painted" ke became aware of an
apprééching bus., This bus was approaching from his rear,
and he stopped. He econtinued "when I stop, the car ease -
hack down in tﬁe tiit".I do not kneow where she was coming
from. When I ease back my left hand back bumper catch her .
and she drop on the ground., The left wheel could have run

over her foot."



I will mow comment on the evidence of the plaintiff. _Her
description of the manner in which her legs were pinned by
the wheels of the car defies the imagination. The medicalr
repcrt makes no mention of any injurwy to her left ankle -
indesd to any part of the left side of her body. On her
acgauntg it was her left side which would have been nearsst
to the defendant’a matof car at the point of impact.
Further, in her evidence she maintains that because of the
accident her left leg is severely handicapped. Her counsel
recognised that her description of how her legs were pinned
was "problematic’.  MHowever he submitted thalt the court
should not be unmindful of her age. (She_was 52 wears old
at the time.} Furthers even if the court were o conclude
that that asspect of her evidence was implausible, it is
uncontested that she suffered a fracture.“ Th@ circumstances
were such that the plaintiff’s recollection would be
affected by the "unexpected traumatic stressful and an
unusuallyg painful svent whicﬁ'happaned some ten years ago."
I am not moved by this evocative submission. I do not
Hpeot cénfuaion to arise as to such a cenhral aspect as to
whether hgw legs were pinned or not., The plaintiff’s
demeanaur‘did not bring canviction to the mind. Whenever she
was asked guestions the anaméré'to which sheé thought would
not advang@ haf_cauze she tﬁokjé véfg iﬁhg time to answer,

and when she did was hkalting and hesitant.



Az Ffor the evidence of the defendant: it was given in a
gtraightforward and unadorned fashion. He readily agreesd
under cross-—-awamination: thats

{a) he could have used his brakes to prevent the car from.
running backsy

{i he never looked behind him before he went backs;

() that if he hat used his rear view miveor he would have
seen the approaching bus.

The injury as described in the medical report is consistent
with his aceount and inconsistent with that of the
plaintiff. On the totality of the evidence and taking into
cemsideration me impression of the credibility of plaintiff
and deferdant respectively, it is my view that en the
praponderance of probability the version of the defendant is
to be actepted. Now how does this conclusion affect my
“Judgement in this actien? In this regard I will next deal

with the closing submissions of counsel.

M. Jmhn Givansq counsgel for the a@fenﬁantg having asked the
court ﬁm reject the version given by fhe plaintiff pfmcéeded
to argue that a rejection must produce a result adverse to
the plaintiff., The authorities, he said, are clear that he
whw avers must prove and there can negver be any variaﬁce
with this principle. The glaintiff i not gntitled {D seak
or find any aid in Qhat thahdéfendant sAaYE. The courit was
referred to passages.%rqﬁ fert books. From Ellinft aﬁd
Phipson — Manual of th Law of Evidence, 12th Edition at p.

93, he called attention to the following passage:s



The general rule is that Me who asserts must proves
wheéther the allegation he an affirmative or negative
one and neot he who denies... The effect of his rule is
that_the chbligatiaon of satisfuing the court on an issue
rests upeon the party {(plaintiff, prosecutor or
defendant) whos in substance, aasérts the affirmative
-qf the issuey that is to saw. where a given allegéfions
whafher affirmative or negaltivey, forms an essenfial
fartor of a partu’s casey *the prmuf of such an

allegation rests on him.

From Best on Evidence, 18th Edition at p. 243, it is

wirithen:

arid th@wéfur@ the man who brinqs another before a
Judicial tribunal must rely on ths Stf@ﬂgth.ﬂf his own
right and the cleérness of hié own proof, and not on
the want pf righkt, or the Qeakn@sﬁ of proof in hkis

adversary.

The passage from Cross on Evidemce, 4th Edition at p. B3 is

in similar general termsd

This means that, as a matter of commonsense, the legal
burden of proving all facts essential to their claims
novrmalliy rests upon the plaintiff in a civil suit or

the prosecutor in eriminal proceedings.

Mr. Givans also cited Blay v Pollard anmd Morris [ 1938

IKBE.p.&281 to establish that a court must find for & party



on that party’s pleadings and in this action he invited the
court tor hold that the truth and the pleadings of the

plaintiff were entirely different.

My. Grabham for the plaintiff stuck ko his guns as to the
vgrsimn given by his client. In any event, hersuhmittad,
_fthat even though a party does not lead evidence by himself
or his mitneases, which the.cmurfraccapts to be supportive
of the case as piéadedg if ather evideﬁce‘in-the case would
attach *the other pafty‘with 1i§bilithfhen the only
circumstance in which that party could escape liabilifg
would be if there was such & radical departure. from the case
pleaded on the record in that the defendant could not
reasonably have perceived that case which was in fact
gcceptadu“ .qu this prmpuéitiwn f&liance Qéﬁ Flaced on the
House of Lords decision in John ﬁ..Steih:& COw Ltdm v
0"Manlon [ 1965, 1AER p.5471. He argued that a finding by the
court that it was the rear of fhe motéf car rather than the
front which ceollided with the plaintiff would nof e in the
nature of such a radical departure which should }ead to oan
adverse finding against the plaintiff. Such a finding he
said would nok in any wad have prejudiced the defendant as

regards the case to bhe meh.

I now turn to the pleadings. Paragraph 3.0f the Statement

af Claim states:

On or about the Fist day of November, 1988, along

Strand Street, Montego Baw in the parish of Saint



James, the defendant so negligently drove, operated

o
et

and/or controlled the aforesaid motor car‘that hé
caused and/or permitted same to cmllidé Qith the
plaintiff.

PARTLOVLARS OF NEGLILGENCE

i drove at a rate of speed which was excessive in the
civcumstances '

id} failted to keep ang or any proper lock outd

iii) failed to have any or any sufficient regard for
pedestrian using the said roadi’

iv} collided with the‘piaiﬁtiff whe was lawfully walking
along the said roady

V) drove too close the sidewall;
vi} failed to stopy, slow down, swerves turn aside or in any

manner to so manage and contral the motor car and avoid
the collision.

Paragraph % of the defence statest

The defendant will say that the collision aforesaid was
rausmed or contributed to by the negligence of the plaintiff.
PARTICULARE OF MEGL IGENCE

i} stepping bachmardﬁ'intm +the pathk of the defendant’s
motor cari

1d3 failing to have any or any adequate regard for heyr ocun
gafetysi

iii) falling to hééd the presence of the defendant’s motor
car in-the said road in suff;cient time to avaid
colliding therewith or at all. '

The plaintiff’s-"Partinulars ot Negligence" when read

together convews & pickture of the defendant negligenitly

Cexecuting a4 maneuvre while going forward. The plaintiff’s



evidence sought tﬁ establishnneéliéénce in the ménneﬁ
rleaded., This she failed térdﬁg‘ The defendant also failed
to establish his casé according to his pleadings. He cannot
say what was taking place behind him in respect to the
plaintiff immediatelguh@fora the impact. >ﬁCCGWdinngq his
plaading thaf the plaintiff stepped backwards into fheipath
of his moator car is greoundless. From his evidence there is

an admisszion of negligence on his part.

in John &. Steim & Co. Lid. v 9'Hanlon {(supra) on which the

plaintiff reliess; Lord Guast considered the situation where
thare was difference between the finding of facts and the
case alleged by the plaintiff. Part of the head note in

this case iz as follows:?

In his pleading the pursusr averred a long-standing

overhang of clay at the side of a road until December,

1959, and that its fall inJjured him. He alleged breach =

of =. 42(1) of the Act of 1954, pleading as the ground
of fawlt, that the manager failed to take thalsﬁaﬁs
necessary Tor keeping the road secure in réépéct<that
clau, forming é zide of the road, was unsupported and
foll pn the respondent. The pursuer did not astablish
at tﬁ@.trial the long—standing mvéfhaaéwthat he
alleged; but he succeeded on appeal on the basis of

facts which were the facfg alleged by %ﬁe dafendeﬁs in

their answers, wviz.s that the firina of shots on the day

preceding the accident had disturbed *he strata of the



This

Plgce. The Se;mnd_Division took the viem_that the
likelibood of clay falling as a result of tﬂe_fifing of
the shots was foreseeables and it was not in auestion
that no step was taken to support the sides to make the
road secure.  O9n appeal by the defenders to the House

of Lords.

Held: there was not such a radical departurs from the
case averred on Pe;ard as would Justify abémlving the
appellants from liability, and thie appellanta would not
have been prejudiced when the facts on which liability
was established were those that they alleged in defence
(see p. 551, letter I, p. 3532, letter Hy p. 354,

letters A and €, and p. 35&, letter F, pastl.

Test laid down by the Lord Jushtige-Clerk (LORD THOMSOM)
in Burns v Dixen®s Irom Horks, Ltd. (19410 8.C. at p.

187) applied.
iz how Lord Guesht dealt with the issue:

Th@ qua5£ian is whethsr the case on which the
Fezpondent succeeded was covered by the pleadings. I
have ng doubt that the respondent failed to establish
the case of a long-standing overhang some thirty feet
from the corners but in +the way in which the evidence
came out this became immaterial where the accident was
pfﬁved to ha@& taken place at about the corner. The

facts on which the respondent succesded hefore the



Second.DivisiDn were in =ffect tﬁé facts ag alleged by

~rm

the appellants in answer 2%

"Euplained and averred that the paoint at
~whtich the fall mccurred"maﬁ,Juﬁt rqund ﬁhe
corrner from the position in which shots had
rmen fired, The side of the road from which
clay fell on the pursuer had heen secure
until the sald 5hwtwfiriﬁg had takeén place.
The strata at said place was not wesk nor
daﬁgéwguﬁ EFQEP %d 5éid ahmtmﬁiriﬁgn If i
beiiéved aﬁd a#éﬁréé that the twao explosions
acmompanuiné the said shot-firing had the
effé%t of diﬁturbiﬁg the strata of said

place.

Or these facts the Second Division (7) held that there
was. a breach of s. 48 by the manager. Although this
finding was to ﬁnﬁe gxtent éivariéﬁimn o madificatiuﬁ
of the respondent’s case on record it was based on the
same grmuﬂé of fault and it related to the facts as
found by the Lord Ordinary on evidence properly before
“him. There was nobts; in my view, such & radical
- departure from- the case averrvrad on racord &8 would
Justify the House in absolving the appelliants from
liability, The test was well_empwﬁﬁsgd b the Lnrd

Juetice-Clerk {LORD THOMSONY in words mhigh ;_ahmuld



11

like to adopt, when he said in Burns v Dixon®s Irom

‘Morks, Ltd. [ 1961 ©.C. 12321,

'The court is often charitable o ﬁécprdE‘and
is slow to overturn verdicts on technical
grounds,  But where a pursuer fails
completely to substantiate the only grounds
of fault averred, and seeks to Justify his
vaerdict on & ground which iz net just a
variation, modification or development of
what is averred but iz something which is
newy separate and distincty, we are not in the

vaealm of technicality.”’

In Maghorm v George Wimpey &thm btd. [ 1978 1aAER p. 4741
Geaffrey Lane J. {as he thén‘maa) had to deal with this
izsue where there is & departure from the case as originally
pleaded. In this case the plaintiff was empluged.bg the
defendants who wers engaged in installing and maintaining
the pipepwork on an oil r@fiﬁewg %i{e" For the convenience
and domestic comfort of its employses the defendants had
atatianéd caravans at various points on this site. IT an
smployee desired to go to any of these caravans he would
Have to cross earthworks which were abwut 4 1/% FTeet high
and sloped at an angle of about 38 degfeﬁa. The plaintiff
romplained that on the dég in question while walking down
one of the sarthworks he "Just went® and from his fall he

sustained injJuriss. The evidence adduced was direchted to



showing that it was on the 30 degree siope. albeit two-
thirds down it that he Felly that ﬁhe slope was dangerous;
that the danger of the slope was apparent to the defendants;
that thew should have taken precautions to prevent men from
slipping on that slope because the necessitu of going over
the sarthwork must have been known to the defendants; that
thew did not take any such precautions and that was the
cause of the accident. The Jjudge unhesitatingly rejected
the account given by the plaintiff of how and where Lthe fall
taok place. He found that the accident occurred beside one
of the caravans and down a little gully which was beside
that caravan. #s in this case counsel for the slaintiff
sought to rely on the passage from the Jjudgement of Lord
Guest which I have already qgmtedf This isﬂyhat Geoffrey

Lane J. had fTo say peritaining to that submission.

In the present cass., counsel for the plaintiff seeks to
bring himself within the terms of that passage saging
that this is just a variation or a modification aor a
development of what iz averred and is not something
neu, separate and distinct, he only si@ilaritg
hetween the plaintiff’s allegations in his pleadingﬁ;
in the way the case was presented and what in fact took
rlace ware these: Tirst of all, the plaintiff slipped,
secondly, he slipped at hisg place of works thirqlu, he
slipped somewhsre near a caravan. It is alleged thét

he did slip scmsuhere near & Caravana. Buty the whole
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burden of the claim put forward by the plaintiff and
Cthe whole burden of the defence to that claim preparsd
by the defendants and put forward on their behalf by
their counsels has been the safety or otherwise of the
right-kand side of the caravan where it runs alongside

The dip.

in my Jjudgement this is not a case which is Just a
variationy modification or development of what is
averred. It is a case which is new, separate and

distinct, and not merely a technicality.
The plaintiff therefore falled.

The unawerviﬁg thruet of this plaintiff isrthgﬁ she suffered
frer Injury thrﬁugh the naqligent driving of hié @mtmr Car.
At all times thardefendant knew that the case he had to meet
was that of negligent driving. This he squarely tried to
da. There is no denial that the defendant’s matpﬁ e
:mllideﬁ with *the plaintiff a2t the time and place averred.
In this there has been "no variationy, modification 0}
dave}mpmgﬁt of what is averred.' The defendant is in effect
zaying I am negligent but not in the manner you describe.

It iz me view that there has not been such a radical
departure from the caﬁewaveww@d by the_plainﬁiff which would

Justify the couwrt in absolving the defendant from liability.




what was her burden? . It was the legal burden to satisfy the
rourt that {(a) the defendant was negligent and (b) that his
negligence caused her injury., This burden has been
discharged. Huwtom with Roby Urbam Districkt Cowncil v Hunbesr
L1955, ZAER p.- 3381 was concerned with whether or not a lane
was & highwaw reparable by the inhabitants at large. In the
course of hie Jjudgement Lord Denning made observations on
the lesal burden of proof and the shifting weight of

gvidence. Thig is what he said:s

The Di&isiﬂﬁal Court madse a mistake in failing o
distinguish betwsen a lesal burden imposed by law and a
provisional burden raised by the state of the evidence.
Although the legal burdenlregte throughout ﬂﬁ the local
authority, they go somes way to discharge it when thew
caii Eﬁidence to show thalt no public money has ever
bEéﬂVEP&ﬂt ovi the rmad. When thiz is doney a
provisional presumption arises that the road is not a
public wwaﬁﬁ but it is by no means conclusive. As the
case proceeds, the evidence may firsh weigh in favour
D% the view that it iz not a public road, and then
against ifg thus prmducing & burden -—— sometimes
apparent, Eamétime5 real —— which may shift from one
party to the mtﬁerg o maw remain suspended hetween
them. That is not a legal hurdens however, bud only a
pvoviﬁiﬂﬁal burden ~— a burden raised by the state of
the evidence — from-which the court may deaw an

inference one way or the othery but is not bound to do

14
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the evidence -- fram which the court may draw an

inference one way or the other, but is not bound to do

=X m g At the end of the case the court has Lo decide as

a matler &f fact whether the road is raparablé:bg fhe
inhabitants at large or not. If it ﬁan cmmé %D
determinate conclusion, no guestion of the legal: burdern
arisesy but, if at the end of the case the evidence: is
o evenly bhalanced that the court cannot come To a.
determinate conclusiony the legal burdev comes intao
play and requires the court o say that the local

althority have not proved the case.

In an article which I wrote in 1945 in the Law
fuarterly Review (at p. 375%) I tried to point out the
distinction betwesen a legal burden imposed by:law and a
orovisional burden raised by the state of the evidence.
The part played by a legal bhurden of proof was well
stated by VISCOUNT DUNEDIN in Robins v Mational Trust

Co. (4)0172710 &.C. at p. 52@)1

’ﬂ,,gﬂus as a determining factor of the whole
case can only ériﬁe if the tribunal finds the
evidence pro and con 80 evenly balanced that
;t_caﬁ come tao no such ceonclusion.  Then the
pn@a will determing the mattet, Put if the
ﬁfibunalu after hsaring and meiéhing e

evidencsy, com2s to a determinats conclusion.
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the onus has nothing to do with ity and need

not he further considered.’

When the text books zpeak to burden of prmof it is the legal

burden which is being adoressed.

in Blay w Pollard amnd Morsis (supra) the Judge erred in that
he raised an iazuarmithmuﬁ anw amendment to the pleadings
and dercided the case on that lssue — & COUrs=e he was nob
entitled to take. This case reinforces the principle that
the legal burden of proof must be within the-legal frameworl

which the parties themselves have already detewmined,

1 new turn o the issue of damages. The submission by the
defondant that the plaintiff is contributorily negligent
finds no Favour. There is nelther direct evidence to
support such a contenfion nor are there ang circumstances
fpom whick contributory negligence may be infervred. As
regards the aquantum of damages there has been agreemant.
The award under special damages is $5311@u@? wilth interest
thereon & 3% from the date of accident to date of itrial.
There will be an award for loss of future garninags for 3
gearﬁrwhith aum & 2I50 per week 18 £73%, 900 which will be
faved down for immediacw of pagment and mﬁhéf contingencies
to $23%, 480, The awvard for pain and suffering and loss of
amenities is %0, 082 Gensral damages will therefﬁ?g amount
o 173,408 of which ther@.wiil [=1=] int@feaﬁ of 2% on 50,000
fyeom date of the service of the writ until the date of

Judgement.



