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IN THE COURT OF APPRA

' Mr. W. Chin-Ses for the Plaintiff/Respoadent.

o RESIDENT MAGISTRATE'S CIVIL APP_. Fo. 102 of 1969

‘_\';‘t:?" ~ The Hon. Mr. Justice Edun J.A. LT

In Plaint 388/69

{;'f;In Plaint 389/69 , I R : :
BETWEERN ERIC BROWN ~ . - PLAINTIFF/RESPONDENT

 BEFORE: The Eon. Mr. Justice Skelley, Presiding :
o . The Hon. Mr. Justice Eccleston J.A. I P

-:B“E TWEEN  ERIC BROWN _ o ;'PLAINTIFF/EESPOHDENT
JA ¥ D . CITRUS GROWERS ASSOCTATION LTD . DEFENDANT/APPELLANT

~

VAND - CITRUS GROWERS ASSOCIATION LTD  DEFENDANT/APPELLANT

WL

M. J. Leo-Rhynie for the Defendant/kppellant.

PR

9th July 19703 30th Octobsr 1970

e

Both actlons wers by consent heard tovether by the learnad

R981dent Ma"lstrate for the Parlsh of Clarsndon. In action (P1°1nt No.
388/59) the respondent sought to recover damagss for false imprisonmant
and in action (Pladnt No. 389/59) sought to recover the sum of £10.13.6

~

as money had and recelved by the defenddnt to the use of the plalntlff. )

, ;As to the first actlon the appellant denled ever 1mpr1aon1ng the respondont,
rfglsely or at all, and in the second action, the appellant ploaded that the

- a2mount ‘of '£10.13.6 was received by the appellant from the respondent in

.

settlement\of a debt for Which the appellant'obtained judzment against the

respondent at the Kan ton Re31dent Maglstrate s Court.

The case for .the respondent was that sometlme in July 1956 be
'obtalned a loan from tho appollant to buy fertlllser, and in 1967 when he
"was sued for the debt ne’sent the respondent the sum of £6.15.o in gsettle~
ment of the debt wi%h Costs. . The appellant acknowledged receipt of theﬁ
ézounﬁ and issusd a Te ceint to the resbondent ﬁo. 4464 dated.1st September
;o .
,1967,’Ex 4. Them;eépondent testified that that was the only loan he ever

had from the zppellant,; and hé claimed ke was 2 membar of the Trout Hzll

" Branch of the appsllant's association. On 24th April 1968, the bailiff

BE




";“respondent, but that amount was allocatei on aocount of a 1962—debt which

V'was not jet sued for. As er as the appellant was - concorned there was

‘ —~

. payment of that debt at the reta of £1 monthly. The resPOhdent said he

cboth ‘branches were distinct and saparate.

" he knew neither Eric Brown.

- 2 -

- arrested the respondent on & warrant oficommitment and tock him to the Court
 House in Clarendon. The respondent borrowsd tae sum of £10.13.¢ and secursd

" his release after three hours of imprisonment.

0n the other hand Horace Spence Chief Accountant of the appel-

: ,lant's assoclatlon gave evidence clelmlnc thet the reeponaent had two loens
o from the eppellent, one for £62.6. 9 obtalned on 4th January 1962 ana the

' other for which jud 7ment was obtalned by Plzint 3772/57 for the sum of

£6.8.10. The appellant, admi tted receiving the sum of £6.15.6 from the
the Judgment debt of £6 15 6 agalnst the respondent not satisfied and on
Tth November 1967, the eppellant obtalned a Jud*m nt summons order for the

_recelved tha Judgmant summons but as he did not owe the‘appellani any

moneys,;he did not attend Court, and so the judgment summons crder was

|
obtalned by default. ' | o ‘f l ; .‘ l S - ' - | ' J
. The Chief Accountant at the trial adnltted that his association |

had a Trout Hall Branch in Wrankfleld >nd one a2t Crooked River and thut ' : f
-;He said that there was an f

BErio 3rown, nember of the Crooksd River Brehch:endlthere is an 0utst3nding

' debtlagainst him. Ee admitted also that the iespondent'efaddress is ,

Frankfield P.0., and it was possible that there were two Eric Browns but i

= l‘"‘The learned Resident Magistrate gave .judgment for respondent on

both claime;- £30 eS-dahages for false imprisonment and for £10.13.6 as

"money had and received; his reasons are as follows:
"{. That plaintiff obtainad only one loan from the defendant .
and that the one in respect of which by Plaint 3772/67 "

“1n the Klngston Resldent Magistrate's Court he was sued. {

2. That on 1st September 1967 plaintiff settled hls 1ndebted—
- ness by the payment of £6.15.6 acknowledged by recelpt |
' . . |
Yo. 4664 : J

3. That - loan of £‘c odd mode hy tnc 2efandant was madse '
not_to plaintiff but to someons else bearing the same | ]
(

name as plaintiff and residing in the Crookad River area;

g
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follow1ng p01nts, o o - idf,:.?.»fsv o | i o

‘in the 1notant case, the judgment summoas order was not prop erly obtained

- cases relied upon by the other side are inapplicabls to the facts of the

: arrested was void ab initio.

wards issuing a warrant on the footlng that the payments were.not in

».-‘3 -

4. that the defendant wrongly and mistakenly allocz2ted the
-amount paid to settle the plaintiff's indebtednsss to
 the account of the other Eric Brown instead of orediting

» ﬂ'rtnls amount 1n satisfaction  of Plaint No. 3772/%7
: 5; }Tnat at the time the defendant obtalned the judgment

" 'Summons Order against the Pl»lntlff, he was never indebted

to the defendant at 211; '

" 6. That at the time the Plalntl f was arrested and detalnea
‘on the order of commltment he was never 1ndebted to the
defendant at all." | R N I

. The defendant has appealed and several vrounds'of appeal'were

flled but learned Counsel for the apcell nt submitted in the maln the

1. that the warrant of comni 1ttal was rizhtly 1saued and
i unless the respondent set 1t aside he has no remedy and
"’2. there was no proof of malice in the appellant as the
payment made by the respondent was mistakenly allocated | ,é

to another account. oL ' i

He relled upon the authorities of Rllaell v Pakeman (1835) 2 Ci{ & R p 30

and Prentice v Harrison (1843) 4 Q.B. 852, in support.

On the other hand, learned Counsel for respondent submitted that

'

as the respondent had satisfied the dsbt by payment and he cannot be held

respdnsible for the appellant's mistake. When therefore he was arrested,'

o - ) .
the warrant of committal was void ab initio. - He cited among otker cases

Crosbie v Dalhouse (1936) 3 J.L.R. p.4, in support, and he stated that the

instant case.
In my view, this appeal turns on the very‘simple point, that is,
whether or not the warrant of commitment upon which the plaintiff was

In Crosbie v Dalhouse (1936-40) 3 J.L.R. p.4

where acceptance by the Clerk of Courts (after due date) of paymente pur—'
ported to be made in accordance with the judgment prevented h1m from after-
accordance with the judgment: held; any.Suchbwarrant was void and the
judgment creditor wno procured the issue of the wurraut was liable in

it

tresPass for the false imprieonment of the judgment debtor thereunder.

At p.T Lyall-Grant C.J., said "e.ecesees Any such warrant to ny mind is |
: 2 C ’ ’ |
/l ) .t
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. warrant which, being void afforded him no protesction. In giving judiment :

T

-. creditor cannot therefore pray this warrant in aid and is liable im trespass
. P+8, it was held (i) a warrant of commitment issued by a Clerk of Courts
on the mers statement of a judgment creditor’s solicitor, unsupported by
. any evidence, that payments under a committal order are in arrear, was void

. ab initio and required no setting aside, if in fact such payments have been

(ii) The judgment creuitor was‘liablevfor obfainihgv(through his solicitor

- Lyall-Grant C.J., séid,at p.8 "The facts in this case are not in dispute
" which has just been decided. In both caéeé there was an order for committal

o fo: non-payment of debt, and in both cases the 6rders were'suspanded while

‘ small.monthly'payments were mads. In neither éase were there any arrears

maliciously, but he held that they were liable in tréspass and gavs

" ‘the Divisional Court (Darling J. and Phillimore J.) held that the action

satisficd, and, if execution is levied, an action of trespass will lie

execution to be levied. This case was followed in the local case of

—4-

void as not having the unmistzkeable sanction of the Court. The judgazent

for false imprisonment." In Harris v Seagza and-Maxwsll (1936-40) 3 J.L.R.

made to the judgment creditor's solicitor, dhkno#n to'the Clerk of Courts.

agent) the wrongful imprisonment of thé judgment'debtor'under such a

and bear some resemblance to those in the case of Crosbie v Dalhouse (supra)

at the time the warrant was issued or at the time it was executed.” In

Clissold v Cratchley (1908-i91o) AER'(Reprint) p.739, the sheriff on 17tk |
Decggber 1908 levied execution upon‘thé gbods of the plaintiff and remained
in possession until the following day yhen he withdrew upon receiviag in-
strucéioné that the debt was.paid.‘ “The blaintiff brought an action to
‘recéver damages from defendants for improperly levying exééution or in

the alternative, damagés'for trespass caused by the defendants or'tﬁeir

agehts‘entering the plaintiff's premises and improperly levying execution.

The County Court Judge  found as a fact that neither defendants had acted

judgment for the plaintiff for £15 damages. The defendants appealed and

would not lie without proof of malice and allowéd the appeal. On further

appéal, the Court of Appeal allowed the appeal and held that a writ of

execution canuot lawfully be issued on a judgment which has been paid or ;

against the judgment creditor and nis solicitor who has directec the
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Harris v Se2za and Mexwsll (supra). An action for false imprisonment is

an action in trespass.

- The cases of Rlddell v Paksman (supra)\and Prentloe v Harrison

;‘(supra) are clearly’ dlstlnrulsnable from the facts of the 1nstant case.

In Riddell v Pakeman, ths plalntlff sued the defendant in trespass for

false 1mor1sonment ‘the defendant pleaded that he was JuStlfled in
apprshending the plaintiff under process of outlawry. The plaIntlff

replied that there was no proper affidavit of debt made and filed, the

- defenduant r3301ned that the affidavit was 1rregu1ar. The Court held that

t’the defendant was entitled to judgment, trespass not being maintainablew

where the process was irregular merely and not void. In Prentics v

. Harrison and another (supra) the plaintiff sued the defendants for assault

‘and false imprisonment; the defendant pleaded justifioation under a writ

of capias; the plaintiff replied that the writ of capias, after the

‘ 1ssu1n5 thereof, and befors oomnencement of the su1t (to w1t, on a day

‘ after tne allemed taklno) was ordered to be set aside by the order of a

Judge. It was held thatkthe replication was bad for not stating the
grounds upon’which the writ ﬁas set aside. In that case, for the |
pleintiff to succeed in,trespass and false imprisonment he had to show
the reasons why the writ of.capias was set eside. - Butt, in support of

the demurrer argued: "The replication is bad, for merely stating that

“the writ of capias was sst aside, without shOW1n6 the drounds upon which

that was done. There is a distinction between proceedings set aside as

* erroneous and proceedings set aside as irregular, the latter only being

 void from the beginning whereas the former stand up to the time of their

being set aside.”" The Court approved of that argument in its judgment

- and cohcluded that the plaintiff should have shown that the writ was set

" aside for such irregularity (being void from the beginuning) as would maks

the'defendants liable in an action for trespass.

‘In Clerk & Lindsell on Torts 12th Edition paragraph 561 page 569

it is stated thus:

"Hanv proceedings are taken under the autnorlty of courts
of justice which are mlurster**l because they are not the

consequance of a decision judieially ziven. Thus judgment

may be given by default on the production of certain formal

,,,,
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‘evidence, and thispjudgment, though in one sense the act of
the court, is'in another sense the act of the party and he
may be directly responsibie in trespass for anything dons
to carry it out. If the order of the court was altozether

without JurlSlethn 1t can derive no protectlon whatever'.

7And, in such cases there would be no nsed to set aside the ert or procesay

by whlch the plalntlff was 1mpr1soned" See Brooks v Hodgklnson & Butt

f(1859) 4 E& X 712 'In the instant'case, if the Resident lMagistrate
‘pmaklnv the Judnment sumnons oreer, had known that the orlglnal dabt was

'h  satisfied, he would have had no Jurlsdlctlon whetsoever to make tha

Judvment summons order for payment; the appellant's mistake or gross

' negllgence has been reepons1ble for thet, by stutlng there w2s no payment

of the debt.

There can bo no doubt that when the respondent was arrested on

: ;the warrant of commltment there was not any debt due, ow1ng or payable to

the appellant The learnad Re51d°nt Mawlstrate hearing the actions upon

ample evidence reasonably S0 found, and now that the true facts are xnown,.

in my view the warrant of commitaent arrestlng “the plaintiff was void
‘ab initio; there is no need for setting it aside and it cannot afford
anj protection to the’appellapt against an action of false imprisonment.

-yt

The learned Resident Magistrate was therefore corract in giving

‘Judgment for the respondent avdlnst the appellant for false imprisonment

and for the sum of £10.13.6 whloh the appellant wronoly recouped from
the respondent through the void warrant of commitment.
I would, therefore, dismiss the appeals with Costs to the plaintiff/

respondent.
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