JEMAICA

IN THE COUR; CF 4PPELL

SUPKEME COUKT CIVIL iPPEAL NO: 52730

©:. . BEFORE:. THE HON. MR. JUSTICE FORTE, J.&..
THE BOW. MR. JUSTICE DOWHER, I i
.- THE HON. MISS JUSTICE MOUGAN,. J.é.
BETWEEN ' BEADLEY BROWN
S JACQUELINE BROWN.  PLAINTIFFS/APPELLANTS
ERD - - -EY .. LINVIL TYKEL - " DEFENDANT/KESPONDENT

W. Clarke Cousips -instrucdted by kattiay, Patterscn & rattray
for the nppellants

_John Vassel instructed by dDunn, Cox & Urrett

- for thie hespondent

o Ncvember 5, &, 7 &‘Decémber ig,
S o _ - Lagu ,
FORCE, J.bh.: ~ ¢ . ‘ o e

I have had the oppurtunity of reading -in draft the

o

Judgment of EOWE&LJ,nﬁJmtangE with the ccenclusions itherein.

Comsegquently, I would also allew the appeal.

L<:

Howsver, as the respondent reliea solely on the dicta

]

“in the case 'of Liesbosch v. Edison {1923} A.0. 449, in support

‘uf che respondent’s netice, I add a few words.ia that vegard.

M. Vassell for the respondent contended that the-

Liegbosch case ceécided twe peints which are today as relevant

az at” the time of the ddcigion. These he scated as follows::

T ' 1. Where the plaintiff's actpal lcsses:
are increased because of his adverse
financial- posidion at the time of o
the defendant’s wrong such increased
losses are -not recoverable because

as a matter of legal causation they
do not flew froem the weong but from o
the plaintiff’s impecuniosity which
ig &n ex{riLnaous CrLIcumsiance o e
gpecial te che plaintiff and distinct
in character from the wrony.



2. Such losses are net recovcr“ble because
on greounds of pelicy they are too. '
remoete.

In the instant cuse, the appellants on the Zirc

|-|

ember IQBE_apardximaie;v.six yeeks after the destruction of

B

their Honda moter cdr and after fuilure of the respondent to
replace it, purchased a 1%s5! Honda matcr car, in similar
cendition to their own, for the sum of $74.000.00. ‘
.7 In order tc fiﬁaﬁce tﬁe pﬁQCEase, the appeiiéﬁts
ppqyiqu.§2;{cec.as trom their own funds, and borrowed the
remaindger of $55,000.00 from their bankers at the rate of 1é per

centum per annum repayanle over & period of 2.ve :ars. - A5 a .

result, they claimed the total interest of $16;060;00 chithé

loan, as a part of the cost of the replacement. Th? 1§afhéd'trial
judge refuséd to award the interest as part of the damages
claimed, on LhL ba51~ of the inadeguacy of the evidence: (a
matter deia ; ltk in the judgmeﬁﬁ,éf.Downer J.i.) The respondent
in the Hespondent's Notice contends that the leacho txldl sjudge' s
refusal tc award the interesi "can be supperted on the additicnal
ground that the said sun rgpresegts a.loss flowinq from:;_g_
appellants impecunicsity and not from the respondent’s tert, and
is too remote.”

‘The Liesbosch case {per Lord W ;ght) recogn;zcs bhe

comgron law principle Qf_rest;tutiq, in_integrum l.e. that ghere

a plaintiff‘u property has. bLeen destroyed by the negligent act

of another then he shculd recover "such a sum ?%;Will,ra9£?98 ity *
soﬁfar,asegan.bg_&one by cgmpsns@zion in_moneyé %n thelsamé
position as LF the loss had nct been ;nflzcted on them, subject

te the rulesﬁqf law as 1o remoteness‘of damage, The real guestion
therefoié-isiwhethér Lhe‘appellants; payment of interest on the
lcan used for ?h§ répla¢ement §f;theix,motor car was in the

instant case too remote..



s

.

bl R

"Mr:"Vassell inthis argumentd relied substantially on

" the £61llowing dicta of Lord Wright in .he Liesboséh case

at poge 460:
M ee.. But the appellants®
loss in so for as i was $ie
© o their -noc;unlchLf Rrose

‘that impecuniogity ‘as &’
and concurremt cuus;,'*__
to and distinct in czaractur
Cfiom the tort; the impscu ;osvt
wWas not tiraceable to the “Fer
*LCus and in my Opinicn wasg UHuklde
‘the 1Lghl purview cof the "
consequences of these acts The las
cannot take  account of ever y“hlnv chat
follows a wrongful- acL; 1t‘vega:us
s sors oubsgquenL matters d% cutside
- Lh& scope of iis selection because
‘it were infinite for the” law to
ﬂudgv LFﬁ cauce of causes.' or
conbequences of conseguences. ......".

ilsc the follow*ng. Co - T
".ve.. In the present case if che
ugpellunub financial embaArrassment
is to pe regarded as a conseguenceé
cf the respondents tort, I think
it is tOu remote, but I prefer to
regard it as an independent cause,
-»-hougn its operative effect was
.congditioned by the less of the
eager. Ceaaeaeedty

Ho ﬂve:;~thefimpecun¢ocxtv in that case re 1 ted to the inability
of the owners of the Liesbosch bty purchase a comparable dredger

which would have been‘available for- QUICL&”“ in acliand 1in a

resjonable tine after t

ot

wroincident. For that zeason cecommence-

ment Ji wc;a om“f_”

Lontvact was delayed for longer than it

would be, nad th&foﬁnérg bzen able teo purchase a comparable

dredger. Inthese circumstances “1& court would notl awsard

uanhges (e ”OMQ&nSutE for the expenses resulting from that delay

“as bhc cause of Lhu Gela y was Lie 1npecuniosity of the pla;ntiffs

witls which *ha dcfenuanu s n&glJCLnCu had no causal connectlon.

“he issue the;e; Was neveyl nheunu- the plq1nt1ft

would be entitled te interest on the cest of replacing the
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Liesbosch, if this.bhad been done within a reasonable time.
Indged the.isgué . in the case wag Ccléarly defined by Lord Wright
at page 4862:

(M1 agree.with the conclusion of the
Court of appezl that the Legiscrar
anua Langten:d., proceeded on a
wrong basis .and that the damages
.must e dssessad as . if ‘the-
Lappellants had been able to go into

. the market -and buy a dredger wo
-leplaue the Liesbosch. Cn that
basis it is npecessary to decide
between . the:conflicifing views put

fociward, on the one hand by the
respondsents, ‘that all that :is
recoverable is. the market price of
the drpdcerF togecher with cost of

- TLCRNSPOT £ .to Patras . ond inhterest,
~e&nd-on the cother hand by the

appellancs that they are alsc
:enticled - to damages in addition ox
leosgs during the period of inevitable
delay befcre the substituted dredger
could arrive ana start work at
FReldEs. "v.viwes .. (emphasis ninel

He concluded.at page 4575

; .‘",.,;,rﬁf,the Court gives thcem the

: value of their dredger at -the time
and place .of the loss as a3 profit-
garning &redger, and gives them
interest on that value from the time

of the loss ©till judgment, I do not
- see any room for o ‘furtth award of -

PLOLLit8. tocvrnaincceanscconsuvansnos
it is on the true value s¢ ascertained
Cthat the interest at 5 per cent from
the ﬁ“tc oi the cecllision will run,
- as_ Ffurthed damages, on +he puoinci plas
of the Ccurt of adn;*alty stuted by
“&ir - Charles Butt in The Hong liangus <° - &%
P1691F P 223 that is, damayges fer the
loss of the uvse or the Woney )
“‘p:LC.:eut.,.ng tne lost vessel as I.L.O.l.u
the date of the loss until puyment.”
alphasis mine;

In those CiiCumsTances so long as a {laintiff acts r:asonably
in obtaining a compar;ble *ei lacement and bae“eb} incurs

;n;erbsb charges ﬂh;ch th_nsalvea ara re sonuule the uefenudnt

mast oear those costs,

In Lhe case before us; there is no claim for any louss

incurred because ¢f the appellants® impecuniosity. The appellant
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%0 -pUichase .2 comparable wotor car within a zea

“indeed, the evidence revealed that the respondent attempted

. replacing wotor fur a

i,thevdestzuctiqn of the original. :he

~through the hire pu chasg Gy s eCMan and to hamc 11cukrca the

It followed thiet it was rewsownable fur the

waee able thaougn providing from hic own funds gne-third of the

purchase price, to obtein a lcan from his banke:

This ‘methoed. of financing ie .din current commercial

the rusual wnd neprmel meshod of purchasing a motor vehicle.

wifogecure. a cank loan in orger to purchase the resplacement

nimself.

In the case of Bacon v. wooper Metals) Ltd [1952;

2,211 B.R. 392 tha excra financial charges in purchasing cr

Fh
f"‘i
. Lﬂ
f'}

ntiser by hire purchase 7as hcld

ko be recoveranuatuam the QEfenQﬂ who were 1esgon51nle for

efenda 1“5 suppl;ed

o

siteel to the gla;nt Ifq mhu feu the steel wniu a ¢:agmentlsez
therely degizoying the rotor, which had tu be epluceu by

purchase of a new rotor under a hire yulchase Agfeemenb w*;h

arg

.high rate of interes c It wag held iuter dllu tnuL it was

reasonable for the plainiiff to hove purchased the rotor

o - T

on Lo avci

$o-

oBit

g”
'-CJ
- b

excra finunce charges which he wos not in

enpdancs to bear

s
T
H,

these costs which had fallen on the Hlalnu¢*f enitire lv tn?oug*

the gefendant’'s fault. “ccch'ﬁgly; the gla*nt¢£f was he Lo

be entitled Lo recover the coscs of Lhe :erl;cement otor and

woghe extra finance chargss.

srxe - - In my view, the appellants sre g¢ntitled Lo recover

the interest paymueats they incurred in purchasing the motor

cay &g replacement of Lhe one destroywed, the interest belng

the resuit of -an everyday Lusiness 'L&asact;o n, whiech would
awve been forsgeable oerlgontemplation at the time of the
action of the respondenti, wWhether as a torticus ace ©f an act

in preuch of contract.
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Thc 1aaue gl e date;nﬁneu 4n ‘this case was "whetheér  the

apgellaﬁts7wé;e engitled o succeed in claiming &s speéecial damages,

interest on the piii c;pa; s they had borrawed from their:

bankes s'to‘purchase'é'motar car which the respondent Tysellrhad
destroyed during the ¢ourse of repair: The cespongent -adnitted

Tiabilivy, sc thus issue arouse dulring assedsment. R

“fhé*fééts

?ua csucial evidence in th case was that of ﬁeadley Brown

one ob th dpoell nes Wi w;tﬁ ELS wife was the Joln; ‘ounel of

a f9u¢ hunﬂa Hetor :ﬁie Ee stuteu that ha had Ooeobveu tne damage

o hne car ac the ?espundent‘s gu_agu un Znd Oc wper; 1957 and

inz t;ally ue was ?LOVLQQQ w;;n & car for abuur three to fuu; WEeKSs;

AT Al

whlle he LLJQChutnt souguu a replaceﬂenua"ﬁe admiceed that he

-~

wWas ln curn uf fered a '9<u Hunua then wbb uuL #hich he céfused.

{

Those were chie c;rcunahgncea which LUMpallbu hlm T 1nstitﬁte

proaeed;ngs ay alnSt the res spU ondent. Parkin J.. facnzng) “who iried
_Lhc issue accepbec thae the prwper figure for the replacement was

Y

555¢U00 cnd he awarded thav sum with iateresi at the raté OFf 3%

. from end Ocuober, iLJs7 to rdih June, 19%0. o lusud was taken on

~appezl as ;egazds that aspsci of the awara, dut th&'appeilant
"CUﬁte ded cha» he nad borcowed $53,000 frim nis bandker tJ pay for

"

The xeplacemenn o 15Q% aenda necoid, and that he had to pay out

,$"b U interest. Uince that amount was cruc.al to the outcome

.
L]

of ans appﬁa¢, tt is appropriace to set out the evidence and

the flnulng ;n uuut charu,

Losn;t*c cor:eCuluus nave been made Tl make the exct.act
of the av;denc; as. 9@9 13 of the record intellig.ble”-

W 4y bankers rinenced tné aciuisiiion Of
R .. ¢he . motor cur. Gouo loan of 350.UUC fox

pericd of & years at 1uvs. Completed -

repayment ioan Novembers 1585. Faid total

cf §15,ud0 interest on Toan.®
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- /This evidence was noc-.challenged in cross--examinacian
cnd the respendent oifered no evidence. He sought vo sugceed.

belew, and :n this court Ly relying on the Liesbosch (1533)

a5.C. 443, Yut—since.tné'iuqrncd trial judge in a single phrase
scated tnat iﬁ%erusﬁ ﬁéé.not ﬁ;oven, phels: app&llan;s aghily
challengwd Ehéﬁ finding in grounds L and 2 et vheir notice of
appeal cs wéli as on tﬂa‘baﬂisu that cile Ligsbusch relied oh by
the regspondent, éupported their-submissiuns racher whan chouse of

the responcent

rarikin J. {acting), delivered s wveief judyment and it is
appropriate to sei it ovuc. Lt reads -
"CORIH s

ccepis Youny as witness of truth
and his”éXperienc& i ASSESsSmenis.
_ md‘ueLecc shown on Exhiibic “i*.
Cho ev1abnce eithec Of wien Qerfect

digcoverad anu_"epa__s effected.
$5.500.0¢ nov proved in any event.

‘u.Ud‘not recoverable ~ dsunle
it. dvew vehicle in condition old
car wouuld have been when repaired.

interest not psuven - Murphy v. Mills
24 JoLow, 11%. Bvidence value cur witchout
air dundition.  $o5,0045.00.

" Damage: assessed for vlainiuff for
\; A

$oL,,GUL.0U as foullguss-
Transfer Tax o1 500.0¢
adjuster’s Fee {(hggeed) S wOLul
keplacement v €5,000.60

Did the trial judge err in finding
'interest not proven'?

Implicit in cthis .uling that 31¢,009 interest Was not

praoven, was a finding that funds were oorrowed but caat ezpbnultu @

on lnt- st did not satisfy tlhe “eut l“1d down in NLLPHE V. hllls

~

14 §.L.«4. 218, That wes a case whaere 105n cf warnings was the
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special damage claimed and-this court résovunted i
follows &t p. izi = S

"RUT R am; not .ipgv about che awards

upQﬁ+ the heads of Loss of earnings

andG gQJc;aL CanLyes . in his statcement
lazmn the ;aarwnagvu pleaded “Lyuss

rnings for eight months acv 5il0.00-

per mohth. $406.00Y  in examingtion-in-

A
Crhrel g §&

unpovut si > ¥ usualliy wsacn s a

mEscn -FLEG,. D $120.00 per month.’ -
fChen in cxos minav.on ne saids

Lo have nu 3 glips fov my warnings .

i work {or Sharp Consiructincn Ln

Hontegye »ouy. noL woukang et the 0
cime. ' On this evidence I Fail wo

S enderBiands tho awerd of six monchs at
S1E0.U0 per Aontn, i owhe case of
Bonnam~Carier ¥, hyde Fa&Lx Booul, Tid. " -
(15081 vk T.L.ite L177; Y2 buol, Jo. 1bha
at p. 178 Lord coddarld, Sud. Geclaceds

L Ga- the guestion of dawnages
3oam lefy in an ex x.._emt..ly
ansacisfactory position.
Plaintiifs must uadersiand
Cif they brang actions fog
Ji- 48 Doy chem to prove thi
- damage; it is not enowgh o
down ihe pavticulars, and, go o

) speal, cthrow uhen at che head of
Doplae Couct, sayings “whis ds whau
7 have losv; I ask you to ¢ive ue
chese danuyes.’® They have o

~prove it.n ;

(]

he

E{.zt nuted chat uhe‘wﬁbrug;'ﬁuQ crusn—dxamined and
answers were -such vhat it detracted freld RIS eviuence in chief.
in the case ¢l icans the law'riééuméé ;ha; if" oney is werrowed
from & bqék,qr uraﬁn frim one's r soﬁ$£¢é;uhcre must D& a cost
and ic is refledfed in interest payments in che first cuse, and
loss of interest in the second. 5S¢ that in either case; special
danage couvld be élaimed. since there was:no.challenge, ©o the

re

statenent that 5iL,000 was¢pai&Aa' interesy; then the proper
finding ought to havg besn thac on & Lalence of probabilities, the
apoellan hau p;pqen Lndt Ab“u&a $¢ cons 1dared, Mo, Cousing,

cuunaul Fo; e avaTlunLa wWas corLcc~ thqh ihe learned tflal

+0 errurg anaitnbt nis oruers should be varied accor &ingly.
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ZeL ot 7s -0 Was the authoriiy of the Liesbosch
. a bar to the aggellants cla;n for
O A d,_n;,greq‘.,'?& - . ‘ S . L.

The thord ground of gpuesl bliought to o wne fove tne. .
vival principles of regticucic in insegrun zelied on; by, the

-

e T o g s [ D
u.pgel...e RS SR SN I -y-l'J.:;—.z.‘lt. Lhas pemoceness of dome

r +
L(":
(B
Gt
£
[+

o4
3
&
L
e
v
I
e
[
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1351 Lh;l;l“& tie “ygg¢iqdb Lt cheaw

claim ILor 1hierest. This: latter prainciple was averred, in Ll
regpondent’s auviice. Mr. Vassel for the respendent contended

thut even ifJ;he app&llants,hau proven chat chey nad paid out
c16,000 wo their bankeis because ;hgf selied parciy on & loain Lo

replac&nthuixzmouuz-caf, Lhen chat. was Que ©o cheay inpecuniocusiuy

and was tuo renote wos bb AV l;q cl“ o for Lonages. anucher wiy
of Svuthg thag. ouDﬂlababn Was Ln_t th- interestc, payments could

uoY ave: b

been fooseen by Lhu i myonuﬁnbe

-3 Liesbosch must now Le examined to devermine whether

¢

ie enunciastes 2 principle whaich would result in so unjusc &

result as to deny the‘app ldants their claim. The facts wele

L. "

thay thﬁ Lu<“on CEbC;U?CL thu 4¢esbusc a Dbarge éngaged in
dreqying. %he:harhour étjgit;;s,' The ownacs c@ﬁl - have cobtadined
a eomparabilie dvedger in italy shoirtly atier the loss, pul tney
wac'éu‘ahulur¢£ funds thairthey could not affoiu'-uc phﬁunha;;
L NEeCesssyy xmpi;ﬁatlan'fxuﬁ the facts wab that ang were unadlg

Lo secure a loan from any sovros except their exploysrs.

in thiuvse cilrcumstances, they Llred o uredger, the sdria

which was more expensive vhan cthe Liesbosch and so costly te

[oR

lease Daa their enploye rs had to rescuce them by buying che

dre&ger and then sold i¢ mo “hem without any mavk up, and then

gave them four vears to pay the interest ot iuae rate Or o8, im

Geciding . un the measuie uf danages £or the lo LlLSDOSCh-

n
]
G
+h
s
o
(.:

Lord Wr.cht sald av 5. 4853 - )
P i
M e e e cdin Theose cases Lhe duginant cule
ces. OF Law 1o the pranciple of oesitivutlic in

E
inuvegrun,; and cubsidlary Lules can only be
Iy

justirsed 1of they give effece vo chat rTulel”



Then at p. eﬁs uuru Wr 19h;_se 5 guv tie facts to be taken into

o -

account in de :n*nlng the measure <f dahd§es and so deing. he

excludes the claiwmanys impecuniovusity a5 Luinyg Loe remote. The
passage reads. - . . - -

- . 'From these 1% follows thec the value of .
he Liesbosch to che appellants, capicvalized
- the date of the loss, musuy Le o -
d by taxing intc account (1) tne
price of a compa,'ble dredyer in
Leutiony; (2] costs of adaptacion,
pocit, insurancg, ere., Lu ratiis;
(3.} compensation for Jdisturbunce and 1oss
Cim carry;ng out thelr cuntract over-the
wericd cf Selay beuvween the luss or the
Liesbosch gnd the xime av wnich- the
ouQV";tu“ed d;ecgeh could reusonably have
Znw ¢+ 0 . been avaizlable for use in Patras, wncluding
in ochat loss such itews as overhesad charges,

i R expenses of scaff and eguipment, and s0
forth thrown awsy, but neglectiny any dpac‘JI
T loss -due ©o the arpellants‘ zlnunC1al : : "

position. On the chp_b“4*¢ec sSUm SO “ssesseu,
interest will run from the date of the loss.”

in the Court of appeal (1%33) L1l E.ll. at p. L32{F)
Scrutton, L.J. puts it thus -
¥ in Lhe case of total loss of the shaip
ihe case seems to me guite diff--
claimant has. lesc hids ship and:
e pe paid the value cof his sh;g at the
oo o s time of the loss, pilus interest £rom the time
of the loss, till be recelves payment.“
if these principles relaiing vc interest when therce is the Lotal
loss of & choviel are applied in the instuant case, then it was
ieultlﬁuLe to aniuae the ¢nubr x5t payirent of £1t,000 and 1t may
be that the interest on the $2¢,uLU found from the appellants
resvurces coule alsce have been Clﬁleu and pru”ed
“he develupment of the law since the LI esbusch has also
Dcen wn Lhe up“=llant favour. Their claim for interast was based
on n&gllgence and/or breach of conlrace by the repairer, $0 h¢t

aa;no;;uleg On canayes in Je91¢3uﬂce and y;cabh u; coutract are

approprlate. L8 & generai rule, the law on removeness is Lhe

same in both instances., To velterace, interest payments as special

damages are. not necessarily. oo veote.  Take the case Hadswerih v,



Lydall {1i9381) 2 &ll E.W, 01 & case -n comwracy. Here is how
_3r'ganan L.J. as he then woo, expressed thne principle at

D. 4l - 405 ~

vhe deienuzac's
miitier the contract
‘o put che nmatoer sherily,
nrckaed. unaer lis cunuracth

an inuerest charge of

e 6:.14..'\*'--& Ini.a_k.glon
sloulated ro+ the pesiod
2 Ior bumfle:u.un until
thth Letober 1%7e.  He

- alse incurred an expendituvse of £lou.ZU legal
costs cf the secund horigaye for the sum of
£2 v {cud} calance ute on completion.

1@y wi these ¢huarges weuld aave been

incurred if the éefendunt had fulfilled his

: Liie cou»;act-gy puying £34,0ud on the
due date namely, 13th My £37<.  The judgs
dismissed -this elaim-on the yoound thav it
WES -tow -fetwte. He made #n avard of interest

©oontile @mOuntT '&CUVﬁ-Lu under the judgent.

=noMy view e damage claimed by the
plaintiff was nov too remous. v .8 clesrly
to be inferred frowm the avidcence bhat the

defendant well knew at tie time’ the
neyoviution of the concraaanaa-uauuary 197¢
vhat the plaintiif would need ©o acguire
aneuner faria or wsmallholding as hLils home wnd
nis siness cnd thav bs woulu be dependent

, OGY p yable uncoer the contract

Lo financeth ah.“k,cnxa whe
defendant kinesr ¢ ouyht o adave Known that oo
if the £10,.00¢ was not paxzd Lo hin tae
plaintilif MOulh need ou boriow an equivalent
ancunt u Wolld pove oo pay invexest 1O his
vendow Ow wculu néel . Lw Secule financ.al
gfion in some oehel way. The

£7s luss in omy cpiaioen 15 wuch That
3 ly be suppused chat it would
have Leen i Cie concenplui.cn of che
parties &s 4 S2rivdus 9obgLuilL-v Dok chexs
ttenclen been wirecied to whe conBeqguences.
of a breacn of cuntract.’™

oY otel ST
h/iu..:.r-. cif

1

48 Tor an insisuce in Lors Doud Properiies {(Kemi) Led. anu

amother v. Cantevrbucy L;Ly Council and others {19¢0) L »ll E.k.
5¢% is an example where the ¢lzim was neygligence anu/or nuisance.
The ucfendanus were liable for stsuctural dumage done to the

plaintiffs yarzge due to Em;a driving ‘opsrations the defenaants



undercock while constructing a multi-scorey car park. The

olainiiff deferred repairs uncil 1378 although the Jdam age ‘becursed

in 196¢. Hure is how Megaw L.J. tyeats Timpecunicus’ al

p. 234 (Ci-(F =
S e ek e sl T reascns  why whav Jeferment
of vepoiri.was reascnzble from the

- plawntiffs’. point of view included the
‘fath not thar they we.oe Impecunious’
meaning poverty-stricken ¢l unable o
ise the necesssry. money) buc chat che
revision of the money for repairs
Aafulu have invalved Icr ,“em & measure
© i financial stilingency.' Other
501a¢ consiscent. with conmer<ial
I Guod sense, wiy the cepairs should be
M dbfbrxtu ¢nc;uua‘hhn e mentioned in
to. o evidence by o divector of the plainuviff
coinpanies., Wﬂus; evidence was accepLed
by the judge as truthful und veliable.
:f there had- bugﬂ nue meoney problem, he
salid, he would scill not have spent
moneyucv ThE puihunng before e was
“sure -uf recovesing cue cusc L@on the
Gefendunts. o 1t would not have nade
bummu&CLal sense 1o spend Lhis money
on a property which woulu not produce

i
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Thailrow COE+LSg0ﬁQ?n3 acddicional income. EO
e long as vhere was a ulsphtpi eivlhigy as

to liability or amcunt ¢f comnpensatiuva;
he would have done no ncig than Lo
_keep whe uuiiulng weatherpooof and in
do-ﬁlng order.” :

ulnce the pl“¢nLi££5‘succeeded;in recovering che cosi of

repairg. +n- LQ?t there was no need Lo press. the alternative claim
for»lnterest from‘laéé"on ithe basis that repairs coeule have been
effecied. ut that time. smplicit in the judymony is that interest

would have. been awarded on the mwuney so spent, and what would

hove been-in issue wos the basis of calcoulav.ng tie race. 4ac
p. 953G {a) Megaw L.J.. pute il thus -

e resule is that vhe yﬁglnt‘“i‘
adternative gLou qud of appes as To the
approepri ave caloulation of Lﬂvercbty does’
not arise, fur i1t 18 a neCLLEUry. part of
theis subﬁ¢551on on the” Llf © issae chat,
Ceeee oL o damages buing referable to the deferment of
LeDOLYS interest is not QQV&JlE up to the
i - date of the hearing,. Ln the circumstances,
L think it better to say noching on that
.0 4 . polnt on which the a-gumeut on eliher side

wag commendably briesf.® s



En Lpp01uln9 the oeulslon of Meguv and Browne L, JJ..
Donaldson L.J., as he then.was”;aid at p. Sz1 -

" he position of the plain:i
in the présent aac Seems Lo mEe Lo be-
o gquite a¢Lfercp-, They were nol
AT ispecuadeustiin the Liesbosch (1%J
7_.__‘_1.\@;‘:- ‘;‘é.»r. ’1r3-, aill E.uo. 3?. J.L.‘:‘-.' .
“Uyerngeof one who cculd now ge out L

. +hEo the marder. On the contrary,
“ihey were Finaacially avle Lo caryy
cut the wourk cf reinsuatement ain 1%70.
‘Bowever; on the Judge‘s findinge, they
were commercially prudent in not
“dncurring whe caslh Flow ae;;c*en“y R
whixoli wuu;d have resulced from their
'unﬁcrtxking‘thc work in the zutumn
of 1970 and waiting for reimbursement

until after-the hearing, “articulariy-

wien the defendants ware LLHYln”

Feapilidy dnu there was a dispuie «s W eh
te what hurk could anu shoulu ke
cons bI'Wdy of reiastatement in my

juutgr;&nty ithe U.ECT.SJ.UI'.I in the

‘Liésbogci: case haz no application to

such & situscion, which is

digtinguishable.i L
The nece ssary inference from this passages wag that ic was
permissible to go  knte “the tiarket for funds ana Lad that course

veen followed; the présunpiion wotld be that incerest pa Lymenis

T

- ’

would accrueg-aid it would-have -bsen a legitimete head of uamage.
There was a further claii’for repairing thie .Lcplaced -
“Yehicle but no ‘serious attempt was wmade o esitablishichis heud of
damage.” “The claim to Tecover the coat vf the deposit paid to-the
:eéﬁOndéﬁtlfaﬁ repairs wag abondoned.  So considered the.
appéliant has Succeeded in naving the order of ¥arkin . J. (acting)
varieu"so -thiat- the claim for special denages of 516,000 muse be
met- by the respondent and this will ulso ativact interest-at the

- -

rate of 3% fiom 2nd hovéuber o i4th June, 15%¢. - Vie respondent

(&

must also-pay the taxed -or agreed costs in this.courc. .



MORGAN, J.A.:

I too agree that the appeal =hou1a be allowed and that
znterest, as clglmea, shou;d J& awarﬁea, A8 is ﬂtated in the'

judgments aboveﬁ whlch ; have fead in drafi, ﬁhe respondents

relied heavily on the case of The Edlson o/c Tne Liesbosch

{1933) 3 All E.K. l44. The *act= of the Liesbeosch and the
eXCerpis al*eady quOted in the judgments of Forte and
Downer, JJ.8., are su:f1c1entjtp show that it is clearly dis-
tinguishadle from this-case;’ Theré 1& can be seen that the
plaintiifs ¢la-ned {i; cost ot ﬂlgln% a subs£itute dredger
from the tihke of purchase Lo-:he time of resale (¢) eost of 2
new vessel (3) excess cos£ of~working tne nlred vessel {4) over-
khead charges and (5‘\loss cf a:n:“mf:'_‘:,_° Ail_ﬁhese heads of
gamages were calculated on the . ﬁctua& loss and expenditurea

The ordinary measure of dameges, however, was stated
ag (1) cost of buying & similar vessel (2) eost -of getting hex
to the moorings and {3) loss of profit consequent onr - 7
dieruption of operations between obtaining and delivery.: - .-

“ahese were to be calculated on market values -and not

on actual loss and ezpenditure:.

vt was held, however, that what was payable was (1) “the
value of a comparable dredger with interest thereon from the
rime of loss till paysient (2) cost to adapt it fer performance
(3) compensation for loss'of contracts between the-loss and .
the time at which & suitable dredger could reasonably be found.
{Unfortunately when one was available they had no money to
bdy}; rhig compensation included (i) overhead charges
{ii} expenses of staff ana (ixij eguipment thrown away.

Wwhat was excluded and considered remote, was loss due

to their financial position which wace them unable te buy a

substitute dredger at the time, thus causing delay in the work.
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This is not the case here as the car was replaced within
six weeks when a similar car was found. There was no delay in
finding a substitute car. The appellants were unable fto find
the full sum to replace it so they used their own funds and also
secured a vank loan on which there were charges., This is aﬁ
ordinary and reasconable way of finding money and falls squarely
under the neading of “compensation” - sub~head "overhead charge”
as is stated in the Liesbosch. & claim could have been
entertained on the first head for the full value of the car with
interest from the time of loss.

There was nc evidence of financial impecuniousity,
actual or inferential. & private party, &s distinct from a
company, could not ordinarily be expected to find the full sum
of $55,000 from their own means for such a purpose without
borrowing.

It is my view that what is claimed is not remote but

foreseecable and payable.




