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CAREY, J.A.:

On 29th April, we dismissed this appeal with costs and
intimated then that we would put the reasons for our decision in writing.
We are now fulfilling that promise.

This is an interesting appeal on a point of construction and
procedure which concerns a request for further and better particulars
made by the appelliant In respect of the Respondent’s Statement of Case in
an appeal before the Revenue Court. The appeal comes to this Court by
reason of an order dated 28th July, 1986 by Orr J. (Ag.) in that Court
refusing to allow the particulars.

The relevant procedural history is summarised in the following
paragraphs:

On 22nd January, 1985 the tax-payer lodged in the Revenue Court

an appeal, whereby he challenged a decision of the respondent in respect of
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assessments made on him for yeafs of assessment 1979, 1980;.198], 1982

and 1983, and asked therein that the sald assessments be modified,

varied or df$charged. In his gfounds of appeal, as is required by Rule

8(b) of the Revenue Court Rules; 1972, the appellant stated the following

allegations of fact oh which he intended to rely:

RAL.

That the Appellant resides in Browns Town in the
parish of Salnht Ann and at all material times has
been operating a Farm in the aforesald Parish; ‘that
on the said Farm he cultivated cabbage, pumpkifs,

: peas and beans and rears live-stock and chickens

That from the year 1978 up to The year 1982 the
Appellant also operated mini buses; that from or

_.about 1977 he also operated a Grocery and Club at

Browns Town aforesaid. That from or about 1983 he

also operated a Bakery at Browns Town aforesaid;

and that at all material times the Appellant has
sugcessfully engaged in gambling as a pasf-fime,“,ﬂ_

"“The respondent in his Statement of Case pursuant to Rule 10(1)

of “the Revenue Court Rules 1972, set out the allegations of fact upon

which he intended to rely. So far as Is Maferiélj:hé averred: -

e

T b)

(c)

9i1°

the' Appellant is a farmer and a businessman and
resides af Huntley .in the Parlsh of ST Ann.,

the Appellanf did noT summit (slc) refurns for the
relevant period, 1978 to 1983 - prior fo thc estima~-

“tlons made by the Respondent in 1984 - and the records

disclose that.he last returned income for Year of
Assessment . 1973 when he declared a chargeablo i ncome
of $542.00,

the Responden+‘s investigations revealed that the
Appellant had acquired during the relevant period --

(1) real property of substantial value both in
Jamaica and the Unlted States;

2)" sevenél;ekpehSlve.vehicles and ‘derived income
from several businesses: ‘' bakery, bar, restaurant
and farmlng: ....... caese

o It Is necessary To quofe from Thb Appellanfvs Reply so as to appreciate

The Issueswhlch were 'ralsed as maffers of facf upon “the documents:

The Appellanf joins issue with the Respondent on”

his Statement of Case save in so far as same consists of
admissions.

e



#2. - The Appellant denies that he had acquired during the
relaevant period real property of substantial value as
~alleged or at all,

3. The Appellant will say only 22% acres of the 138
acre farm which he cultivates is owned by him.

4. Further the Appel lant denies that during the rélevan+
period he acquired SOVCF1| ‘expensive vehicles as alleged
,or at aII

5. The Appellant wiltl say he Is the owner of a 1982
Honda Accord and part owncr (wlth his wife) of a 1983

- Isuzu, the Appellant will further say that during the

relovanT period the only vehicles he owned were trade
vehicles, in particular a 1978 Ford 7000 Truck, 1980 Mazda
van, 1978 Ford Transit van, 1983 Ford Pick-up Ranger, 1979
Chevolet Van, that the Mercedes Benz and the Chevolet
Station Waggon mentioned in the Statement of Case were
brought to Jamaica from the United States by the Appellant'’s
brother and friend with a view to exchange them for land
owned by the Appellant; that in or about August, 1984 the
said two vehicles were scized by the Collector General and
so the exchange was aborted.”

The appel lant wrote the respondent formal ly requesting particulars of

certain aIIOgaTions contained in the STaTemonT of Case but was met by

stony S|Ience desplfe several romnnders He was: consTralned to apply

to the Court for an order requiring The furTher and beTTer parwlculars

which were érlginally requésTed byle‘l"l‘er“° The paETicufars required

were:

"1. That the Respondent do serve on the Appeliant within
14 days Further and Better Particulars in writing of
the al legations made 'in Paragraph 2(a), and 2(c) of
the Respondent's: Statement of Case, sTaTing specifically,

(a) As regards the allegation in paragraph 2{a) that
the Appellant is a farmer and businessman, the
nature of the farming and/or business activity which
it is alleged that the Appellant was engaged in;

(b) As regards the investigatians menTioned in paragraph
2(c) of the Statement of Case

(1) the time, date and place of the investigations,

(11)  whether the investigators dealt with the Appel lant
personally or his servanf or agonT

£111) if the Investigators dealt with The Appellanf'

servant or agent, the name cf the servant or agent.

(¢) As regards the allegation In paragraph 2(c) (1) that
the Appellant acquired real property of substantial

\\'\ .
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Y(c) value both in Jamaica and the Unlted States,
full details and value of all real property
which it is alleged was acquired by the
Appellant and the dates of acquisition.

(d) As regards the allegation in Paragraph 2(c) (2)
‘that the Appellant acquired several expensive
vehicles full.details and value of the vehicles
which it is alleged were acquired by the
Appellant and the dates of acquisition,’

(e) As regards the allegation that the Appellant was
the owner of real property valued at a sub-
stantial sum, full detalls and value of the
real proporfyq" '

[T was ThevappellanTVs prayer that 1f these further and better

particulars were nc#'supplied, +hen it should be ordered that the

Statement of Qase be struck out and the Appeal herein be allowad.

As | have already stated, the learned judge refused to order
the reqﬁired particulars and he\delivered, in my view, a concise and a
well reasoned judgment for that decision. IT_has been attacked on a
number of grounds with which | must now deal. FfrsT,‘Mr. Grant argued
that by virtue of Rule 40 of the Revenue Court Rules which he stated,
incorporates the Supreme Court précfice and procedure “intfo the practice
of the Revenue Court, the parties arc in the same position as a plaintiff
and a defendant in a civil actlion triable in the Supreme Court and fhe
doéumenTs filed are pleadings. The fact, he maintained, that the Income
Tax Act places on the appel lant tThe onus of proving that the assessment

Is excesslve, does not defeat the appellant's applicatton for further and

‘better particulars. Further, so the argument ran, the respondent had

' pleadéd:general faqfsg\énd particulars of those general facts should be

aJiowed,\
The rule which falls to be construed is Rule 40_of the Revenue

Court Rules which provides as fol lows:

40, Except as otherwise provided in the Act or In
these Rules or in any enactment, the practice and
procedure of the Supreme Court shallp o) far as
applicable, be followed." \



I+ can be sald that this rule makes the Clvil Procedure Code applicable
to proceedings_lh the Revengo Court to the ex+ep+ that It Is possible to
do so, so Iong‘as no other enactment provides ifs own regime. The
quesfioﬁ,‘+her¢for99 s, in the circumstances of Tﬁfs case, whether the
I ncome Tax Acf‘?s'excepTed. .

What | think it Is relevant to consfder In the first place, is
the nature and.scoée of the proce@dings in ThefReveﬁue Court. These pro=-
ceedings constifute a rehearing by that Court of the decision by the
Commissioner df | ncome Tax, in which the tax-payer alleges that an assess~
ment is excessive. |t follows ThéT the scope of Théf review is-governed
or clircumscribéad by the scheme of the Income Tax Act, which provides for

the review. Some. of the provisions of the Act must be menttoned.

- Section .76 of the Act permits any person who disputes an. assessment, to

appeal -to'the Revenue Court, where the onus of proving that the assessment

is excessive, is placed on fthat aggrié?ed party who Is called an ‘objector?'.

SecTioﬁ 76(2) éfafes:-

"76.—(2)" The onus of proving that the assessment
complained of Is excessive shall be on the objector.”

Now an'objecTorp before the statc of an appeal has been reached,..would

have previously been assessed for income tax by the Commis,s'idm‘ir.,;8

- disputed that assessment and woul d have applied to have the decision

“revicwed and-revised by the Commissioner. By virtue of section 75(3),

the. -Commissioner would be entitled to require the. tax—-payer to furnish
such particulars with respect to his Income and to produce all.books and

documents relating to this income which he thinks necessary. . Section

'75(5) .provides: -

"75(5) (a) On the rcceipt of the notice of objection” ™
referrced to in subsection (4), the Commissioner may
"t require the person giving the notice of objection to
i furnish such particulars as the Commissioner:may deem
necessary with respect to. the Income of the person
assessed and to produce all books and:i.other documents
In his custody or under his control relating to such



"income, and may by noticec summon any person who he
thinks is able to give evidence respecting the
assessment to attend before him and may examine such

~ person oh oath or otherwise.

(b) Any person who without lawful excuse refuses

- S or neglects to attend or to give evidence in pursuance

(v ) cf a notice served on him under paragraph (a), or to ,
‘produce any books or documents which he is required to
produce under the said paragraph, or who refuses to
answer any lawful question touching the matters under
consideration, or who knowingly or wilfully gives any
false evidence before the Commissioner, shall be guilty
of an offence agains® this Act.”

Section 67(1) of the Income Tax Act should also be. noted. It is in the

fol lowing form:

< ) "67.—(1) Subject to the provisions of Part 1 of the  °
- Second Schedule, every person liable to pay Income
tax in respect of any ycar of assessment shall deliver,
‘or cause to be delivered by his agent, to the Commissioner,
or to the Collector or Assistant Collector of Taxes for
the parish in which he resides, a true and correct return
of the whole of his income from every source whatsocever

for that year of assessment and shall, if absent from the-
Island, give the name and address of an agent residlng in
The Island " .

The effect ofafhése provisions{is‘fhaT a Ta*-payer is bound by law to

make a full disclosurc of'allyhis incbme.from all sources whatsoever.
(;;3 The Act places the burden of provingyfhaT,The tax-payer Is liable to

pay on the Commissioner, but if the faxwﬁéyer'has not filed a refurn,hfhg

Commissioner is authorised by Section 72(3) to make an assessment |

"according to the best of his judgment™ [Section 72(3) provides]:

#72.(3) Where a person has not delivered a return and
the Commissioner is of the cpinion that such person is
liable to pay tax, he may, according tc the best of his
Jjudgment, make an assessment upon such person of the
amount.at which he ought to be charged, but such assess-
ment shall not affect any liability otherwise Incurred

. . by such person by reason of his failure or neglect to
<\ 5 deliver a return.®

Mr. GranT cal led our attention To Arggsy Co. LTd {In Voluntary Liquldéfion)

v. Commissioner of Inland Revenue [1971] 15 W. I .R. 502, which was an
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appeal from:The Courfvof Appeal of Guyana to the Privy Council and

raised a question of the construction of a provision ahalogous o

Section 72(3). Their Lordships held, as the headnote accurately reflects,
that even though the onus Was on the compény to show that the assessment
was excessive, +h¢ Commissioner must show the grounds on which hc formed
the opinion that the company was liable to pay tax befofe he could make

an assessment to the best of his judgment. Certain observations of

Lord Donovan who dellvered the advice of the Board are pertinent to this

a;ﬁpeal° At pages 504-505 the learned Law~bLord said this:

"Once a rcasonable opinion that liability exists is
formed there must necessarily be guess work at times
as to the quantum of liability. A resident may be
known to be living wall above the standard which his
declared income would support. The Commissioner must
make some estimate, or guess, at the amount by which
the person has understated his income. Or reliable
information may reach the Commissioner that the books
of account of some partlicular taxpayer have been
falsified so as to reduce his tax. Again the
-Commissioner may have to make some guess of the extent
of the reduction. Such estimates or guesses may still
be to the best of the Commissioner’s judgment--a phrasc
which their Lordships think simply means to the best of
his judgment on the information availabie to him. The
~contrast Is not between a guess and a more sophisticated
estimate. |t Is between, on the one hand, an estimate
or a_.guess honestly made on such materials as are
aval table to the Commissioner, and on the other hand some
spurlous estimate or guess in which all elements of
Judgment are missing.”

In my judgment, Thé matter stands thus: There are two distinct
burdens of proéf in an apéeal +o the Revenue Court. There is first, the
burden on the appéllanf to éhow that the assessment is excessive. This
onus is a heavy oné'because‘of his duty to make a full disclosure of all
his income from whatever source. The burden on the Commissioner is the
lighter one because in the vast majority of cases, The”objecfor is not
claiming that he is not liable to tax; he Is challenging quantum. The
bafden on the Commissioner is evidenﬂal° [T only arlses‘or shifts to
him when the tax-payer on whom the initlal burden rests, leads evidence

that ha is not liable for any tax whatever. The Commissioner's Statement of
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Case nheed, Therefore oniy show that the objecfor Is Ilable to tax and
the amounT Is assessed on The basls 5¢ maferlal he has Thus To give

+wo uxamples whlch are. suggesfed In Argosy v, Commnssioner of Inland

Revenue (supra) The obJec+or s acqunsiflon of properTy which he has nof

.....

consflfufc the mafer;al on which the Commissioner could rely, to show tax-

payers prima facie |iabi|i+y +o tax., !ndeod it appears to' Np that the
Commissioner could havo acqu1rod hlS |nf0rmaflon from any source whatever.
That material may be cogent or hearsay or evidence Inadmissibie in a
Court of law, . -

It was suggested that the proceedings before the Revenue ..
Court may be mereﬁakin to a trial than an appeal, say'+o:+his Court.

Evidence'may be tendered viva voce or by affidavit (R..24).
The Court has pewerife‘draw‘inferences.of fact (R, 30). Thus the pro-
cedure prescribed by the terms of these rules does, at first blush,
assimilate the. proceedings to a trial, and would seemingly approximate
the appelIanfvfeﬁfhebplainTIff and ‘the respondent to a defendanfo,uBuf%"
that would be -a profound misconception of the proceedings. An examination
of “the scheme of the Income Tax Act and in particular those provisions ~
relating to an objectlion by ‘a tax-payer make it abundantly clear, that the
Act places the responsibility of inquiring Into the I'ncome of a tax~payer
upon the Commissioner. The Act prociaims that when the Commissioner has
assessed the tax-payer to Income tax after an ‘objection,.his assessment Is
flnaluahd cohclusive ESecTion 74(7)]}; | do not +hink those are idle words.

- During the enquiry undortaken by the Commissioner, pursuant *

to SecTion‘75(5),<lf’Is.+he,+ax-payer who must prodUce;evldehee, particu=:-
lars |f you'wlll of how his income Is arrived at. Certainly, at that

enqulry, it |s not to be supposed that the Commissioner could be required

to Pmd“CO *he ma’“"’? ‘.“,"%' which he has'in hls possession.: When the’ matter

£
>

cdmes~befored*he:BOV9nue“QQUFf;zltuﬂﬁ.the material which the Commissioner



" has had before him which will form the material for the appellantis

Notice of Appeal and the respondeni’s Statement of Case. At the hearing
of the appeal, +he'par+les are bound by the facts stated in-thc Notice

of Appeal, Statement of Case or Reply. Rule 13 of the Revenuc Court Rules

ehacts:

"13, Subject to Rule 12 it shall not be competent
on the hearing of the Appeal, for the Appellant or
the Respondent to rely upon any facts not set out
'in The Notice of Appeal, Statement of Case or Reply
as the case may be."

| £ then the parties are bound to rely on the facts set out in
their cases, | am quite unable to sez how +heuqués+ion of "further and
better particulars®, can arise. | am driven to éonclude that the pro-
ceedings before the Revenue Court are in no way similar to the frial of
a civil action before a judge in the Supreme Court.

In the enquiry undertaken by the Commfssioner, The tax-payer
on whom the responsibility and duty of full diselosure rests, would

either have disclosed fully or partially. On the basis of that dis-

" closure, full or partial, the Commissioner would have made an assessment

according to his best judgment. |In a trial the situation is wholly
dissimilar, That is an adversarial situation whéré there is no duty on
either of the parties to make a full disclosure. On the onc side, There

arc 2l legations and on‘the other, a traverse or other answer. Thc plead-

‘Ings of the plaintiff might be so general as to prévenT a proper defence

- being pleaded. He may, therefore, be required to condescend to particulars

so that his opponent s not taken by surprise. No question of surprise
can arise, at all events, so far as the Tax—pa;er Ts concerned. .
It should be clear that since it is the tax-payer who is
required to make a full disclosure, parTiCularS-of al legations in the
Commissioner's Statement of Case cannot bé‘aJIOWed,‘for that would be to

reverse the roles of tax-payer and the Commiésioner. Tha+'position is
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not, In my.judgment, sanctioned by The'lncome Tax Act. RUle 46 éannof
thus be construed In Thefway'confended for, by Mr. Graﬁf, Accordfngly,
fhosekproQ{éfdh;ioff{ﬁéfbfvil_Erpcedqre_Code which relate to a request
for, and the supply 5% ”fur*her'and'beffer parTicuIars"vby parties to a
clivil acfibﬁ,_have no appllcation to proceedings under the Income Ta%
Act. This is enough, .| think, to dispose of this appeal and | do not,
therefore, find 1t necessary, to deal with other matters which were can-

vassed. before us.
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CAMPBELL J,A,

The appellant, being a person Iiab]e to pay income tax, failed
to submit returns on the basis of which, he could be assessed to tax for the
years of assessment 1978-1983 Inclusive. He was accordiﬁgly assessed to tax
on 23rd August, 1984 in respect of those years by the respondent in exercise
of statutory poWérs given by section 72 (3) of the Income Tax Act (heréafTer
called the Acti the relevant part of which, is’as hereunder:

"2 (3) Where a person has not delivered a
return and the Commissioner is of the
opinion that such person is liable fo
pay tax, he may, according to the best
of his judgment, make an assessment
upon such person of the amount at which
he ought to be charged, «cevessees'ls

The appellant, as he was entitled to do by section 75 (4) of the
Act objected In writing tfo the assessment on 29th August and requested the
respondent to review and revise tThe same as being excessive. The appellant
undertook to submit his accounts and returns covering the relevant periods
to substantiate his claim that the assessments were excessive. The appellant
was given time within which to submit the said accounts and returns. The
accounts and returns which he was required to submit are governed by section
67 (1) of the Act the relevant part of which is as hereunder:

"67 (1) Subject to the provisions of part
1 of the second schedule, (not
applicable) every person liable to
pay income tax in respect of any year
of assessment shalt deliver or cause
to be delivered by his agent, to the
Commissioner ....... @ true and correct
return of the whole of his income from

every source whatsoever for that year
of assessment® (emphasis mine)

The appellant on or about October 8, 1984 submitted returns anc
accounts for the relevant periods but without supporting documents. Before
us Mr, Grant stated Thaf‘fhese accounts were capltal statements. The
appel lant was requested by the respondent to supply proof of the transactions
in the capital statements and in addition to complete a Certificate of Full
Disclosure" presumably impliedly authorised by the wording of section 67 (1)

above,

U
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A meeting was ccnvened betweéh the appellant and the respondent

on October 18, 1984 at which certain oral disclosures were apparehTIy‘made by

the appellant. These in the view of the respondent, were inadequate to make

the returns acceptable. Supporting documentation was still not~forfhcpming.w
Subsequently, on December. 5, 1984 the appel lant by |e++er'édmi++ed‘+ha¢fhew;‘
coqu\noT“PfOVide proof of the income which he had returned. ‘He took the
unusual step of expressing his williingness to pay tax on 3 or 4 times the
respective assessablq Incomes. which he had re+urned‘plus "a moderate surcharge,”
The respondent Thoqgh still dissatisfied with the appellant's \
returns, nevertheless revised downward the assessments though not to the
level of the appellant's offer. The aggregate of the chargeable incomes for
the 6 years In question was Eeduced from $4,767,724.00 to $4,043,805.00 and !
a revised aggregate fax of $2,440,503,88 imposed, which with penalty as
disclosed ‘in the record, amounts to $3,660,755.81. The revised assessments
were confirmed by decision taken by the respondent on Deceémber 21, 1984 under
section 75 (6) of the Act which reads thus:
"75 (6) In the event of any person assessed,
" who has objected to an assessment made
-upon him, agreeing with-the Commissioner
as to the amount at which he is liable to
be assessed, The assessment shall be
amended accordingly, |n any other event
the Commissioner shall give nctice in
writing to the person of his decision ‘in
respect of the objection.” '
‘The appellénfiappealed the respondent's decision, as he Is entitled to do,
under section 76 (l)iofg+he Act which in parts read thus:
176 (1) ‘Any person (hereafter in this act
referred to as +he 'objectcr') who
has disputed his assessment by notice
of objection under section.75,.and
who ‘is dissatisfied with the decislon

of the Commissioner therein, may appeal
to.the Revenue Court siveevescenecaness

o (2) The onus of proving that “the
o assessment complained of is excessive
P - shall be on the objector. e

(28) An appeal shall be limited to the ,
grounds stated in the notice of objection S

. but .the Revenue Court may in its .

" discretion permit the grounds of appeal -
to be amended."
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The appellant®s grounds of appeal are, that based on the
acffviflés in which he said he was engaged over the relevant period, the
asseSsments are unrealistic, arbitrary, unlawful and not in keeping with
prOvJsiQns of thg Income Tax Act.

. The respondent in compliance with Rule 10 of the Revenue

Court Rules filed a "Statement of Case" setting out in paragraph 2 thereof

the principal facts and events on which the assessments, as revised, were

:made and on which reliance would be piaced at the trial. Thereafter the

~appellant's grounds of appeal were traversed In these terms:

. "3. And further take notice that wlth respect
to the grounds of appeal, save as herein-
before admitted, the Respondent denies
gach and every allegation therein and
refutes each and every contention therein,”

. The appellant .in a reply authorised by the Revenue Court Rules

- controverted parts of‘paragréph 2 (¢) of the "Statement of Case" which

averred that the respondent's investigations revealed that the appellant
had acquired during the relevant period,'real property of substantial value
both in Jamaica and'fhe United States, alsc several expensive vehicles,

The appellant thereafter applied by Summons in the Revenue Court
for further ‘and beTTer parTicuIars\of péragraph 2 of the respondent's
Statement of Case. These were refused by Orr J., (Ag.). Against his decision,
this appeal has been brough%, |

-The substance of Mr. Grant's submissions before us, as similarly
they were before the learned judge In the Revenue'CourT, is that Rule 40 of
the Revenue Court Ruies impliedly incorporates the practice and procedure of
the Supreme Court Ih appeél proéeedings.in the Revenue Court. This being so,
the appetlant is to bé regarded as a plaintiff and the respondent as a
defendant. Thg‘appeajq_STafemenT of Case and Reply are to be regarded as
pleadings in retation to which the appellant as plaintiff and the respondent
as defendant may each broperly secure an 6rder for further and better
particulars under the practice and procedure of fthe Supreme Court in justifi-

able cases. Since he submitted, the respondent's Statement of Case considered

L

QJK
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as a pleading in answer tc the appellantts grounds of appeal manifesfs -a
tﬁTraverse in the nature of a negatlive pregnant setting up- an afflrmaTch
‘case, further and better particulars of this affirmative case oughT To be

TTgf@en»beqauSe,The pleading lacked sufficiency of particulars to enable the

abné1|an+ to know the case which he would have to mest at the héaFIng‘of the

“appeal. FurTher,‘hé‘said, the mere fact that Section 76 (2) of the Act

1

“'placed the onus of proof that the assessments were excessive on the

*7abpellanTy did not by itself displace the obligation To give, in justifiable.

cases, further and better particulars of pleadings. Tho learned judge he sald

‘was Thus in error in failing to make the order for further and better

parTlculars based on“the oplnlon that such order could not be made, due To The

onus of proof beingon the appellanT Rule 40 of~ The Revenue Court Rules

: siaTes as fb||ows

140, Except as otherwise provided in the
Act or in‘'these Rules or in any
"unacfmonT the practice and procedure
of the Supr me Court shall so far as
‘"appllcable be fol lowed."

Mr. Alder on the orher hand submitted ThaT Rule 40 of the Revenua
Court Rules spec«flcally chmpfcd enachunTs which provwdu Their own
..“;:
procedure. The Income Tax Act Is one such -enactment becagse,qT provides. its

own procedurs for dealing with claims that assessments are excessive. Thus,

he said;?seéfion?75 (4) provides-for a Tax-payef who is aggrieved by an

8

. assessment to object to the assessmenfwand to ask the Commissioner To review

and-revisa'+hensame,_-SecTian 75 (5) provides that the Commissioner én receipt

of the objea;}on, may order the production of a return of income (if +ha+‘hasv
not already been done).relative +05£é incomenof The year of assessmenf“which

Is the subjeaT of the objéc+rbn: The said. subsecflon further authorises the .r
Commvssroner To reqUIsnTlon <uch narflculars in relaT:on to the return ofv

Income the producTton of such’ books and ofher documenTs reIaTive to The

‘"aforesald reTurn of |ncome ‘and To summon . persons whom he Thlnks can give

relevanT‘eV|dence Touchnng"ihe same. The inference which Mr. Alder invites
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us to draw from these provisions is, that commencing with the objection to
the assessment, the onus is on the tax-payer as an objector to establish
hfs case that either voluntarily or pursuant to requisition by the
CommeSfoner he;rﬁily complied with section 67 of the Act and. has given all
necessary.parffculars, and produced al! necessary documents In supporf of
Theﬁrefﬁrn of fincome.

In my view, there is nothing in the review procedure prescribed
In Section 75 of +he Act which can be Iikened to civil proceedings. In the
review, the respondent cannot be equated to a defendant. The tax-payer
could perhaps be likened to a plaintiff in the sense-that he is complaining
of aﬁwrong done to him by the respondent but the latter from beginning to

end is an Ihves+iga+or in an Tnquiry with wide investigative powers given

- tby the Act to ascertain whether the tax-payer has. v-Ind»l.da’r,e,d his lgrlevance

of excessive assessment. The taxpayer succeeds only by estabiishing
that he has made the fullest disclosures, from which it becomes manifest that

the assessmont is truly excessive. The respondent is not Eequired at any
time whatsoever to disclose any fact showing how he arrived at the assessment.
I f the respondent is satisfied, having regard to the parficulérs supplied to
hlm by the tax~-payer, the documents tendered, and any oral evidence glven,
that the chargeable income ought 1o be In a certaln sum which Is less than his
own figure, he reduces his assessment but without ever having to disclose the
basis on which he had computed the chargeable income. This being in my view
the posltion in the inquiry preceding the appeal to the Revenue Court, it is
difficult to understand by what magic a metamorphosis arises in The‘responden+'s
status such that he is transformed from an Investigator To‘a defendant who can
be ordered to give particulars.

It is my view that while Rule 40 of the Revenue Ccurt Rules do
not exempt from its provisions the Income Tax Act in its entlrety, it
certainly exempts it in relation to the adjudication of objection to assessments
by a tax—payer because the Act provides its own procedure, To apply Rule 40,
would result in ¥ransforming a procedure whlch'is‘essenfially an inquiry into

a civil proceeding. Before the Revenue Court, the respondent does not

/
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become a defcndanf, nor . is he. To be deemed a defendanf because he compllcd

with a Rule of Thc Revenue Court requlrlng The.fljtng of a; STaTemenT of w

' Case. Doubfless!y, Rule 40 could bc invoked. to lnc@rporaTc the practice

e

and procudure cf The Supreme Cour+ o secure for example. a. subsTaTuTnon for

| The obJecTor in Thc event ofhls death, or fo. 'secure the producTnon by tThe

[T AN

respcndenT of documenTs filed by the obJecTcr with The respond>nT relevanT

.
To. his casc, buT cerTalnIy The Rule cannot “be invoked to impose oblngafions

on the responoenT WhICh in cffccT would be rcqulrtng him. to defend: hls

assessmenf con*rary To Th ‘scheme of the Act as reveated by Sectian 75 of
the- AcT |

In my oplnlon the learned Jjudge was entirely correct [n.refusing
The order on The ground ThaT The oarflculars requested were not consistent
‘wITh The scheme of tThe Income Tax Act end the ‘Revenuse Court Rules. because of
The heauy onus on the applicant as appeltant to prove that the assessment was

excessive. | .interpret the learned judge as saying in effect that:Rule A0

“.coulﬁ noT in The cIrcumsTanccs of The parTicuiar case be InVokcd and I am

| enTIrely in aqreemenT wsTh him.’ § . B NI

For This reason | concurred in the decision of the Court:on
April 29, 1987 drsmissfng The appearfend confirming Tne order of the court
below. | find JT~unnecessary to express any opinlon on the other grounds of

appeal on which submissions werec made.

T



£

&

¥

-17-

DOWNER J.A. (AG.)

The issue to be determined In this Interlocutory appeal from
the order of Orr J. (Ag.) in the Revenue Court is whether the decision of
the learned judge was correct in refusing the taxpayer's request for |
further and better particulars to supplement the Commissioner's of Income

Tax STaTemenT of Case. |In determining this procedural matter, important

‘matters 6f substance are raised. Mr. Grant for the tax-payer contended with

great force and learning that procesdings in the Revenue Court though in
the fbrm of an appeal are:in substance an ordinary civil trial. Mr, Alder
on the other hand, submitted that as the assessment of the tax-payer was

ini+ié|ly determined before the Commissioner of Income Tax by inquisitorial

' précedures, in the Revenue Court, the Commissioner was not a defendant, with

éﬁ bbfigafion to supply further and better particulars, but a respondent on

. appeal concerned to show, if the need arose, that his assessment was in

accordance with the Income Tax Act.

The critical rule to be construed in this case is paragraph 40

of the Revenue Court Rules 1972 Proclamations, Rules and Regutations Jamaica

Gazette Supplement dated September 22, 1972 which reads as follows:

"Except as otherwise provided in the Act
or in these Rules or in any enactment,
the practice and procedure of the
Supreme Court shall so far as applicable
be followed,"

It is well recognized that procedural rules must be interpreted
against the background of substantive law. The Act adverted to in this rule
must be the Judicature (Revenue Court) Act 1971 and sections 3 and 4 of that
Act read as follows:

"3 (1) There is hereby established a court,
To be styled the Rovenus Court, which
shall have such jurisdiction and powers

as may be conferred upon it by this Act
or by any other law.

(2) The Revenue Court shal! be a superior
court of record and shall have an official
seal which shall be judicially noticed.
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'"4 (1) The Revenue Court shall have jurisdiction
‘ to hear and determine any appeal, cause or
matter brought to the Court under or
pursuant to any of the enactments for the
Time belng specified in the Schedule.

(2) The Court shall exercise all such functions
as may be necessary or ‘incidental fo ‘the
. Jurisdiction vested in it by subsection.(1).," =

As the Revenue Court is_avSuperior Court of Record, it is empowered to make
rp[eszgoverping iTs procedure where there is no specific rule or. law on the
matter. All that Rule 40 crdains therefore, is that if there be no practice
end procedure governing an issue, then before resorting to ifs inherent
powers of a Superior Court of record to make its own rules, the Supreme
Court practice and procedure should be appli%d so far as applicable.
The enactment which governs the procedure in this case is the
Income Tax Act and the Commissioner relied on its provisions in her
Statement of Case. Here is how she puts it:
, REASONS
(1) The Appellant failed to deliver to the
Respondent true and correct returns of
the whole of his income from every
source whatsoever. The Respondent was
therefore justified in the light of
Sections 67 and 72 of the Income Tax in
- confirming the AppellanT's chargeable
" income for the Years of Assessment 1978
~ 1983 as set out in paﬁegraph 1.
(2) The Assessments raised on the Appellant
became final and conclusive by virtue
of section 75 (3) (c) of the Income Tax
Act when the appeliant fauled fo
substantiate by " documenfary proof The
_’reTurns made as’ requesfed by the Respondent.
It will become clear when the above sections are examined that
- they creaTe 3 special procedure for the circumsTances of this. case and that

W _‘

There need be o recourse, to the proctice and procedure of the Supreme CourT

SecTcon 67 (1 reads

e ST G RIS A w-.m-'-hmmt_m:fmh’- oo sitiorain oA IS 5 S & . e g R
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. "Year of Assessment f - Chargeable Income

| $

1978 4 , 49,950,00

1979 © 41,563.00

. 1980 ' . 32,272.00

1981 : 22,658,00 .

1982 , | 31,320.00 . )

1983 ' 22,086.00

At Thlsﬁs+age, the taxpayer was instructed that he should supply proof of all

Transac?jons and a complete Certificate of Full Distosure.

With regard To'asséssmen*s, it is helpfht*+o‘have recourse to

section 72 of the Income Tax Act to understand the extent of the Commissioner's

powers., The relevant sections read:

"72°(1) The Commissioner shall -~proceed to

assess every person liable to the payment )
of tax as soon as may be after the : ,>
expiration of the time allowed to such B -
person for *he delivery of his return.

Provided ThaT where the whole amount of
tax remaining unpaid is the subject of
a deemed assessment under subsection
(5) of section 67 it shall not be
necessary to make an actual .assessment.,

(2) Where a person has dellvered a return
The Comm155|oner may =

(a) accepT the reTurn and make an
assessment accordingly; or

(b) refuse to accept the return and, \aﬂ)
to the best of his judgment, make
an assessment upon that person of
the amount at whlch he ough+ To be
charged "

Further the concluding parT of subsechon 4 reads:

"Provided further that any person who
disputes such assessment, additjonal
assessment or.surcharge, may appeal to

“'the Revenue Court in the same manner
as an appeal ‘may be made against an
assessment "

The tax-payer did not duly deliver a return, and when he did, it \__)

- Was unacceptable,

In the event, the Commissioner made an assessment

according to her best judgment. A passage from the speech of Viscount Simon

In Gamini Bus Co., Ltd., vs, Commissioner of .ncome Tax Colombo 4952) A.C.
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" "67 (1) Subject to the provisions of Part 1
of the Second Schedule, every person
llable to pay income tax in respect of
any wyear of assessment shall deliver, or
cause To be delivered by his agent, to
the Commissioner, or to the Collector
or Assistant Collector of Taxes for the
parish. in which he resides, a ftrue and
corrccf return of the wholu of his
income from every source whaTsoever for

‘ That year of assessment and shall, [f
absent from the Island, give the name
and address of an agent residing in the =
Island,®

Thas provnsnon is relnforccd by the criminal sanction in 67 (8 whnch reads
as follows
"67 (8) Any person who wilfully fatls

to comply with-the prosisions of this

section shall be guilty of an offence

against This Act and if the failurc

continues he shall, at the expiration

of each period of thirty days, be

guilty of .a further offence against

this Act."

The CommlSSIOn r s case is ThaT from hbr interrogations and

invesfigafions,‘she had-nnformaflon ThaT the Tax-payer has real property
of substantial value both in Jamaica and the United States and several
expensive vehicles and income from several businesses such as a bakery, bar,
restuarant,. In addition %o all these, he was a farmer, On the basis of her

statutory powers, the Comm|55|oner on 24th of AuqusT 1984 made the

foIIOW|ng assessments for 1978 1983:

"Year of Chargeable ; Tax and .
P Assessment I ncome - Penalty -
' o S , $ :
1978 288,176.00 331,936.20
1979 387,984.00 - 451,465.80
" 1980 ' 518,062.00 440,093.47
‘_g1981 691,500.00 ‘ 589,683.75
1982 " 905,750.00 ' 774,324,357
., 1983 o l 1,252,333.00- 1,073,252.22

After considerable correspondence between. the tax-payer's
Accountant's and the Commissioner, the tax-payer submitted ‘the following

returns:
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571 at 577 is helpful to show how the courts have interpreted her powers

pursuant to section 72 (2) (b) of the Income Tax Act. Although it was a

case from Ceylon the statutory provisions are simiiar to ours and
Viscount Simon’s advice reads:

"The assessor .did not accept the returns
made by the appellant company and
estimated the amount of assessable income
of .the appellant company in each of the
four years at substantially larger sums.

. He was, of course, perfectly entitled to
do this according to the best of his
Jjudgment, and it was not necessary for
him to give his reasons for rejecting
the appellant's returns or for arriving
at his own estimates.”

Amplicit in the advice of Viscount Simon is that there Is no need to gfve

further and better particulars when the Commissioner exercises her best
Judgment. The taxpayer however has a right of appeal, but the onus Is on
him to prove fhaf fhe assessmbnf was excessive. To defermineeét:e:afure of
that appeal we musf refbr fo sections 76 (1) and (2). These sub \\fions
read:

76 (1) Any person (hereafter in this Act referred {
to as the 'objector') who has disputed his ‘
assessment by notice of objection under section
75, and who is dissatisfled with the decision
of the Commissioner therein, may appeal tc the
Revenue Court within thirty days of the date of
receiving the Commissioner's decision referred
to in subsection (6) of section 75 or within
such longer period as may be permitted by or
pursuant to rules of court.

(2) The onus of proving that the assessment
complained of Is excecsive shaII be on ths
objector.

- Since the appeal is by way of rehearing It is important to examine
the tnitial proceedings before the Commissioner as the procedures there
must govern the proceedings on appeal in the Revenue Court. The Commissioner
noted the tax-payer's admissions, and by letter dated 26th November, 1984
advised the tax-payer +ha+;his returns were unacceptable as fhere was no
supporting documentation, The Commissiqngr further sfafed that the tax-
payer was asked to agree with the assessments, falling whiqh,lassasgmenfs

would be made pursuant to section 75 (6) which states:

C
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- "75 (6) In the event of any person assessed, .
who has objected to an assessment made
upon him, agreeing with the Commissioner
as to the amount at which he is liable
to be assessed, the asséssment shall be
amended accordingly. |In any other event
the Commissioner shal!l give notice in .
writing to the person of his deC|S|on in
respec+ of the objection."

The Commissioner's STafemenf‘of Case further averred that by letter dated 8th
December, 1984 the tax-payer admitted that he could not provide proof of the

Income which he had returned and that he was willing to pay threé or four

times the amount he had returned as chargeable income plus a moderate surcharge.

However, “bn 2nd'becember, 1984 Thé Commiésloner confirmed her assessment for
the yearé 197841983”as set out previously. |
fhé;éTaTuTory powers which enabled the Commissionef‘fo conTend
that her ésseésmcnf was fihaf;and conclusive and the procedurés which she
must ‘follow are contained in section 75. The material parts are as follows:

"75 (1) The Commissioner shall cause to be served:
personally on, or sont by registered post. to
each person whose name appears on one of the
assessment |ists, a notice addressed fo him at
his usual place of abode or business, stating
the amount at which he is assessed and the

" amount of tax payable by him, and informing o

him of his right under subsection (4).

(2) No assessment charge or other proceedings
,purpor+|ng o be made in accordance with the:
provisions of this Act shall be quashed, or
deemed to be void or voidable, for want of
form, or be affected by re@son of a mistake,
defect or omission therein, if the same is in
substance and effect in conformity with or
according to the intent and meaning of this
Act, and if the person charged or intended to
be charged or affected thereby Is designated
therein according to common |n+enT and
understanding.

(3) An_ésseséhenf or the duty charged thereon
shall not be impeached or affecTed -

(a) by reason of a mistake +here|n
as to - P

(i) the name or surname of a
person |iable; or
(iiy the description of any:
income; or

R iiii) the amount of Theyfax charged;
or S '

(b) by reasoh_df'any variance between the
notice and the assessment:
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"Provided that in cases of assessment the
notice thereof shall be duly served on

the person intended to be charged and such
notice shall contain, in substance and
effect, tha particulars on which the
assessment is made.

(4) |f any person disputes the assessement
(including any determination or other
decision made by the Commissioner before
the making of the assessment, and upon
which it is based) he may apply to the
Commissioner, by notice of objection in
writing, to review and to revise the

assessment made upon him, Such application.. -

shal| state precisely the grounds of

objection to the assessment and shall be
made within thirty days from the date of
the service of the notice of assessment.”

It is abundantly clear that the only particulars to which the

tax<payer Is ehtitled under the Income Tax Act Is the particulars in the

notlice of assessment which must contain the substance and effect of the

assessment. This assessment as previousiy explained was made pursuant to

72 (2) (b) of the Aéf\and'was~onv+he basis that the TaXpayer was a farmer

and owned substantial proper+y both in Jamaica and the United States of

America. The cardinal features of the Income Tax Act are the cbligation

on the tax-payer to turnish particulars of his income to the tax-gatherer

and the inquisiforial power of the. tax~gatherer to require-such particutars,

There is no room for a reversal of roles. These powers are set out hereunder:

"75 (5) (2) On the receipt of the notice
of objection referred to In sub=section
(4), the Commissioner may require the
person giving the notice of objection -

(i) to deliver (if he has not
already done so) within
thirty “cys or such longer
period as the Comm!ssioner
may permit, a return of
income for the years of
assessment which In the
opinion of the Commissioner
are affected by the notice
of objection;

- (11) to furnish within such
period as the Commissioner
may specify, such particulars
as the Commissioner may deem
necessary with respect to
the income of the person assessed
and to produce all books and
other documents In his custody
or under his control relating to
such income.

“
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"and may by notice summon any person who
he thinks is able to give evidence
respecting the assessment to attend
before him and may examine such person
on oath or otherwise.

(b) u......l-.....‘u'...0.-....‘...-.

(¢) Where the person giving the notice
of objection refuses or neglects to
del iver any return or furnish any particu-
lars or tc produce any books or documents,
as the case may be, required by the
Commissioner under paragraph (a) within
the period prescribed by o pursuant to that
paragraph, the notice of objection served
by such person shall cease to have effect
and the assessment as made shall, subject
to section 81, be final and conclusive for
all purposes of this Act as regards such
person," “

The thrust of Mr. Grant's submissions ignores these statutcry
1
provisions and he submitted that the rules and authorities relating to

further and better particulars in an ordinary Supreme Court action were

applicable to this case. Consequently he relied on such duthorities as

" Pinson v. Lloyds and National Provisional Foreign Bank Ltd., (1941) 2 All

E.R. 636 and |Iniand Revenue Commissioner v. Jackson‘(1960) 3 All E.R. 31

which deal with the necessity for further and better particulars in
ihsfances where the defendant indicates ThaT‘hé-inTends To set up an
affirmative case. This mode of procedure haé no relevance in instances as
this, where the special jurisdiction cf the ﬁevenue Court is exercised under
the relevant sections of the Income Tax Act. Nor was the citation of

Argosy Co, Ltd., (In Voluntary Liquidation) v. Commissioner of Inland Revenue

(1971) 15 W.!,R. 802 helpful to the tax-payer,

In the Argosy casé, Lord Donovan in the Privy Cauncli helid, that
although the onus was cn the company to show that the assessment was
excessive, the Commissioner must show groundg on which he formed his opinion
that the company was liable to tax, before he could make an assessment to
the best of his Judgment, and there was no evidence before him cn which he
could have formed such an oplnion. Further, a strong prima facie case had
been made out that the Commissioner had formed an opinion on liability which

no reasonable person could have held and so the assessment was bad.
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in this case, the Commissioner had formed an opinion about
quantum and that he is entitled to dc as Is shown by the following
observations of Lord Dohovan on page 504 where he says:

"Once a reascnable opinion that liability

exists is formed there must necessarily

be guess work at times as to the quantum

of Iiabitity., A resident may be known

to be living well above the standard

which his declared income would support.

The Commissioner must take some estimate,

or guess, at the amount by which the

person has understated his income. Or

reliable information may reach the

Commissioner that books of account of some
particular tax-payer have been falsified so as

to reduce his tax, Again the Commissioner

may have to make some guess of the extent of

the reduction. Such estimates or guesses

may still be to the best of the Commissioner's
judgment - a phrase which thelr Lordships

think simply means to the best of his.. .. .
Judgmenf on the information available to him." B

In the light of the Commissioner's powers To.make an assessment
to the best of her judgment coupled with the provisions that such an
assessment may become final and conclusive, gives the tax-gatherer enormous
pdwerS'+o'securé compliance against an errant Taxépayer aﬁd sgch a situation

‘Is not fo be found in ordinary civii proceedings. [t was Therefbré a]moéf
- --progumpiucus for the tax-payer to ask the Commissicner to revealifhe ﬁafure
of the tax-payer's farming, when and how the inVeéT)Qé}}ghg'TH%Bmhfsé'ﬁ
Taxable éapacify took place and where his realty was situate in the United
'Stafés. To accede to the tax=-payer's request wou!d'be to rewrite the Income
Tax Act under the guise of interpreting it. The request for the further

and better particulars was rightly refused by Orr J., (acting) and this

appeal was therefore dismissed with costs.





