IN THZ SUPRIME COURT CF JUSIC.TURE OF JAMAICA
IN COMMON LAW

SUIT NC. C.L. B-168/1976

BET'EEN CRENZC BROUWN
T LCRANZO BROUW! ) PLAINTIFIS
MARTIN McPHIRGON 9
AND S5T. ANN PARISH COUMNCIL)
STANLEY MARTIN ) DEFEMNDLNTC
NCORRZIS DALZY 3

Mr. D. Jones for plaintiff instructed by Messrs Myers, Fletcher
and Gordon, Manton and Hart,

Mr, Daley for defendants, instructed by Messrs Daley, Walker
and Lee Hing.

Heard Om: March 24, 25, 26, 1930; March 2, 1981

Handed down: May 15, 1981

RGSS J.

In this case the plaintiffs seelk Jdamages for the unlawful
demolition of a building at Mammee Bay in the parish of St. Ann
by the defendants, for the loss of goods stored in the building
at the time, and for loss of earnings, as they had allegedly

carried on the business of curio vendors in the building.

In their defence the defendants admit the demolition of a
shack pursuant to statutory powers given to the first defendant
undexr and by virtue of Section 24 of the Town and Country
Planning Act and say that if (which they do not admit) the shadk
belonged to the plaintiffs they are not liable to the plaintiffs
for any loss occasioned thereby; the defendants went on to say
that certain goods were removed by them from the building before
its demolition and subsequently handed over to the true owners

who were not the plaintiffs,

One plaintiff, Mr. Martin McPherson, gave evidence. He

related that he waes a curioc vendor and that Mr. 3B3rown and himself

x 2



- 2 -

were in this business together; that he lived and carried on

business at Mammee Bay, where he crected a building and carxriaed
it and placed it on land at Mammeec Bay belonging to the other
plaintiff Lorenzo Brown; he did not get permission from the

St., 4Ann Farish Council to put up the building and in June, 1975,
the building which housed his shop was broken down and the goods
there-in taken away; that he was absent when the building was

demolished and he went to the police station three days after,

and from the police station to
to the Superintendent of Roads
that he encuired of Mr, Martin
until the Council wons paid for

would not be given up; that he

the Parish Council,'where he spcke
and Works, Mr. Stanley Martin;
about his goods and was told that
destroying the placec the goods

was given a piece of paper on tha

o

day before the building was destroyed by Mr, Vincant Richardson,
ancd this paper, written in red ink advised that all shacks will
be destroyed, and was the only notification he had,

This paper was put in evidence as exhibit 3 and is
interesting, as if it did come from the Parish Council, 1t suggests
a very casual approach to work by the Ccuncil's employees; it
will be noted at the same time that Mr. McPherson d4did not say
that this was the notice the Cocuncil left, but only that this
paper wzs handed to him by Mr. Vincent Richardson on the day
before the shop was democliched,

The exhibit reads as follows:-
"No.,11 "

" ATTENTION

" Please be advised that
ALL SHACKS

" Shall be demolished

" on Thursday 5th June 1975

You have been WARNED

" By Order

" P.C.S.A.

" PARISH COUIICIL ST, ANN "

It seems most surprising that Mr., McPherson having
received this notice on the day bhefore thoe domelition and having

aken the notice sevicuslyv {=2irc he koot 11 v o oant froe Zhe
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shop when it was demolished and gave no reason for his absenco,
Mr. McFherson also testified that he valued the building destroved
at §5,000.00 and the gocds in it 2t $5,196,10; he produced a lict
of the articles which he says wer2 in the shop inmedintely lDoforo
its demolition. He was crosse-oxaminod 2t some longth and tell
us, inter alia: that having spoken to the Superintondont about

his gocds threc days after the shop wrs demolishe’ on 6th Juno, 1975
he <did not go back to the Parish Council until 1979 when, having
gone there about another matter, he enquired of the Mayor about

his goods; that he knew the Mayor very well ( although the Mayor

in evidence said that that day he gave cevidence was the first tiro
he was seeing plaintiff McPherson); that he was in curic businoss
for eight (&) months from October 1974; that Mr. Vincent Richardson
played no part in putting up his building and only care there 2hees
seven (7) months after it was built; that his huilding was mado of
wolmanised board and zinc and concrete at the bottom; that he
bBought board and zinc and cement and paint for his building ant @
got a lot of peorle to help him with the building of it; that ho
didn't know the Mayor when the building was being built, and that
the building was built and carried te the site it occupied; that

he did nct go back to the Parish Council because he was in commun’.-
cation with his attorney, Mr, D, Richardson; that he made a list »f
goods in the building a few days after it was demolished and gavae
the list to his attornsy; thathis building was nct a shack, it w..s
a proper building and it looked good, tourists taking pictures of
it every day; that he does not know whethet or not a proper notice
was posted on the shop ( whicH is surprising as if he carried on
business there daily he should have known whether or not a noticte
was pasted on the shop), that the size of his shop was 12ft X 12ft
and it had a room attached at the back which was 8ft X 12ft, in
which he lived, and that the shop was 12ft high in front and 9ft
high at back; that he arrived at a valuztion of §$5,000,00 for the
building as he got a valuator to value it in 1975 after the shop

was demolished; that he wzso able to wrerare a list of geods in shop
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after it was demolished becazuse: " I had a few list of some gocds

and I made the rest from personal knowing.'

The above is a brief outline of the evidence given ny
Mr. McPherson on behalf of himself and Mr. Brown, s plaintiffs
in this action, I had expected Mr, Browm to give evidence of nhis
role in this partnership with Mr., McPhexscon but it appears that
he was a silent partner in this enterprise and, truce to his roiz,

he was silent at the trial.,

Turning now to the evidence adduced on behalf of the
defendants the first witness was His Worship the Mayor of St.Ann’ -
Bay, Councillor Samuel Campbell, who related that around November,
1974, a few shacks were going up by the roadside in the Mammee
Bay area, an area which he knew very well as he passed there
sometimes three times per day; that he stopped and spoke to onco
Mr. Vincent Richardson who wrs putting up one of these shacks;
that it was constructed by digging holes in the ground and it
took about a month to build it; that he saw him building the
shack everyday he passed therc and spoke to him; that he had
never seen plaintiff Mr. McPhorson before seeing him in Court;
that he gave instructions to the Superintendent of Roads and
Works to demolish the shacks immediately as they were on the ro: 1l
bank and unsightly; that there was no approval for any building
on or sub-division of that piece of land on which the shacks
were placed; that the matter came before the Council for approval
in January, 1975 and a resclution was passed unamimously and
signed by him; that since the Council was sued he has tried to

find Vincent Richardson, but without success.

The Mayor was vigorously cross-examined by Mr, Jones
and he denied the suggestion put to him that Vincent Richardson
w2s an invention for the purpose of this case -~ it should be
noted here that the plaintiff in his evidence first intreoduced
Vincent Richardson in this case by telling us that it was Vincent

Richardson who handced him the notice marked exhibit 3 and it
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would be an extraordinary coincidence if they were speaking of
a different person with the same name. The Mayor further
testified that he had never seen either wlaintiff at the build-
ing; that the building was east of the Hilton Hotel gate and on
the southern side of the main road; thaf the building was not
adjacent tc the Arawak Post Office; that by”adjacenth he meant

“joining on",

Mr. Howard Bembridge, the retired building inspector
for the Council, stated that he saw shacks being constructed
at a location south of the main road at Mammee Bay and a cocujle
of chains east of the entrance to the Jamaica Hilton Hctel; that
the shacks were built of round stick posts planted in the earth,
with board sidingsj; that he spoke to a lady and to a man named
Vineent who were building these shacks, telling them that the
construction would not be allowed té stay there and so they
should cease construction; that the lady ceased construction but
Vincent continued to construct; that he would value Vincent's
shack after construction at 5300,00; that he had never seen

either plaintiff at the site where the shack was built,

Mr. Bembridge went on to relate that he was given
notices by the Superintendent of Roads and Works to serve on tho
people whe had built tha shacks requiring them to demolish the
shacks; that he received three copies of each notice; that he
got twelve copies in respect of four shacks; that the document
put in evidence as exhibit 5 was onc of the copies he got; that
all notices said the same thing; that after getting an escort
from the police station he went to the site to serve the notices;
that three of the notices were accepted by the parties concernoed;
that Vincent was very hostile and refused to take the notiee in
regard to his shack; that his (the witness') system was that whon
reople refuse to take such a notice he would naste it on the
docr of the building and he did so in ragard to this shack and
ncted on the copy " deposited on the building " - as appears on

the exhibit which shows the dote of service of notice as
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3rd January, 1975; that he had nothing to do with the deomcliticn
of the building; that the shop was not 12ft X 12ft and that it
did not have a2 room attached that was 12ft X &ft; that the wholo

building was 12ft X 9ft,.

In cross-examination ho ent on to say that he did not
know Vincent's last name; thot whoen he served notice the shop wi.s
not being operated as the construction was just being finished

by Vincent; that althcugh he passed the shop cften he had never

noticed any business going on in the shop.

Evidence was given by the second defendant Mr, Stanlaoy
Martin, Superintendent of Roads and Works for the St. Ann Parish
Council: ho had noticed the construction of the building in it«
initial stages by one Richardson whom he saw and to whom he spclio;
the man to whom he spoke was not the plaintiff McPhoerson whom he
had known for some time; as 2 result of complaints about the
erection of shacks along the road, at a mecting of the Ccuncil
about 1975 he brought to its attention that shacks were being
crected all over the country-sicde and he sought the Council's
approval to serve notices and to Jlemolish at the expiration of th._
notice; the Council agreed that in the event of the expiration of
the notice taking place between meetings, the Mayor should giva

his approval to be later ratified by the Council,

Mr, Martin went on to say that before the notices werc
served he had discussed the matter with the Mayor who had given
approval for him to proceed; he then took steps to have the
notices servecd by Mr. Bembridge; he inspected the buildings
before they were demolished and he would value the building with
which we are here concerned at $200,00; coertain goods were taken
from thc shop when it was destroyed and these goods were stored
in a storeroom at the Roads and Works Office, wherce they remained
until Mr. Richardson, the same man who was constructimg the
building, came and took possessicn of the goods removed from

the shop,
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He denied cver telling the plaintiffs that the Parish Council
- &
was going to detain the gecods to roecover the cost of the deno-
lition because that would have been contrary to the Council's
policices as they have never recovered the cost of denolition
gD e - oo

althcugh entitled by law to do 4, In rogard to thoe building

demolished, he said that it wns constructed of rouvnd and rowjn

wooden uprights planted in the carth, thoe floor was of broken

mettle spread on the earth, the sidings were of secons hand

wooden materials and the roof w=s of old zinc sicets.

Another witness czlled for the defenee was Mr, Solomon,
Secrxetary of the St. Ann Parish Ccouncil; his evidence relatad

mainly to certain relovant riosolutions passed by the Qouncil,

He first referred to a resclution passed on the
13th Septoember, 1973, by which the Ccuncil delegated all functicns
(with certain stated exceptions) te the Roads and ¥Works Comnittoo,
a committee made up of all the members of the Council, This

resolution is in evidence as exhibit 6.

Next, hc referred to cexhibit 4, another resolution of
the Council passed on 9th January, 1975, relating to the domo-
lition of the building in gqucestion; on this document the figure
"28" is struck out and "56" substitutced -~ Mr. Solomon testified
that he had drafted the resolution with the period of netice as
"28 days' but that during the debate an amendment was moved
extending the time of the notice from twenty-eight (28) days to
fifty-six (56) days; the resclution was approved with the
amendment of the period from twenty-eight (28) té fifty-six (56)
days and was passed to ratify the service of the notices on

3rd January, 1975, and to authorise the democlition,if necessary.

In cross-examination this witness said that while there
was no specific meeting ¢f the Council at which it decided to
issue a notice in regard to the building that was demolished, tho

Council had given genceral instructiens on 20th Septomber, 1973,
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to the Superintendent of Roads and "orks to demolish shacks ~leon

the coast from St. Anns Bay to Ocho Rios and the Supcrintendent
is expected te follow the procedure ~ he went on to tell the
court that at a meeting of the Ronds and Jorks Committes, on a

report from the Superintendent about shacks, the Committece had

recomnended' that the shacks he demclished,

VAN

Having heard the evidence for the mlaintiffs, I found
some difficulty in accepting the account Mr. McPherson had given,
Here we have Mr. McPherson and Mr, Brown carrying on a very
profitable business from which their weckly earnings are four
hundroed dollars ($400.00) per week, Mr. McPherson received on thi
day before the demoliticon of their shop the notice (exhibit 3 set
out above) and does ncothing whatscever., I would have thought thet
a man in that position, frced with the loss of his very good
business would have gone immediately to sec the staff of the
Parish Council to get an exmlanation and to have them stay theix
hand, or at lecst be present when they come te demolish the

building. But instead what we have in evidence is that threo (3)

days later he is going to the Folice 5tation, and from the polica

station to the Farish Council,

I4Ahfer from the evidence that it was three days after
the demolition that he becamne awarc of the demolition and went tc
the police station, as it scems most unlikely that if he were
aware of it earlier he would have delayed making enquiries about
it; if then he only became awarce of it three days after it had
taken place, wher: was he during those three days, secing that he
carried on business in onz part of the building and lived in
another? What is more, the defence witnesses all passed the spat
frequently and cne would have thought that he would have been
scen by one of them during the time he was allegedly carrying on
business there; Mr. Bembriz?e guite positivaly téld us that

although he passed the busiee often he had never noticed any

business going on there,
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I
While/would say that the witnesses for the defonce

impressed me as generally straight forward and reliable witnessos

I regret I am unable to say the same of the plaintiff, . .

Mr., McFherson, and as a result wherever it conflicts with thot of
<V) the defence witnesszes I am inclined to reject the evidence £oru

the plaintiff and accept that ¢iven by the defence, On the

re A

1) That in the latter part of 1974 some shacks wcrg{glonﬂ

the roadside on lands scuth of Ccho Rios - St. 4Ann's

evidence my findings are as follows:=-

Bay main road in the arca known as Mammee Bay not far
from the entrance to the Jamaica Hilton Hotel without
the approval of the Parish Council, which approval was

required before their construction.

2) That one of the shacks was c¢rected by Mr, Vincent
Richardson and not by the plaintiff Mr, McPherscn, =nd
that during thce course of its erecticn the Mayor,

Mr. Campbell, had spoken to him about it, as alsc ho
Mr, Bembridge whc was the building inspoctor and who
told him that thce constructicn weould not e allowed to

remain there.

3) That this shack was in the ccndition described by
Mr. Bembridge and Mr. Martin and was worth about $30C.CC
&;v and not $5,000.00 as claimed,

4) That the Superintcndent had previously recelived genceral
authority from the Parish Council tco preparc and serve
notices on persons building shacks at the side of the
road without the nccessary approval because several of

these shacks wexre being put up along the road.

5) That the Superintendent discussed the position in
regard to the buildings with the Mayor and iscsued
through Mr., Bembridge, the building inspector, notices

<wj to be served on the owners of the buildings advising
/ that unless the buildings were removed within a certain

period they would be demolished,

6) That in regard to the building in guestion on the
v 3rd January, 1975, notice was served on the owner or

occupier to have it removed within twenty-cight (28)
days or it would be demolished, and this notice was

scerved by being pastaed onte the building as the person
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on whom it was attempted to offect service refused to accept
notice; the scrap of paper produced as exhibit 3 by the plaintiff

McPherscn was not issued by any of the defendants.

7) That on the 9th Jarnuary, 1975, the Farisih Council by
resolution ratified the acticn of the Gupcrintendont
C;j and auvthorisced hin tc proceed with the Jemclition if
the parties failed to comply with the order within
fifty-six (56) days of the service of the notice - it
will be noted that the time for compliance with the
notice was extended a further twenty-eicht (28) days

by the resolution of the Parish Council.

8) That on or about the 6th June, 1975, the first defendon:
by its servant or agent the Supcrintendent demolished

the building in question.

) 9) That at the time of its demolition there wexe in tho
building some goods which were removed from the
building before its demclition and stored at the officrs

of the first defendant.

10) That there is a substantial difference between the list

of articles as put in cvidence by the plaintiff and -

that put in Dy the defendants. ‘
11) That the list prepared by the first defendant's servont

is more accurate tha¥yw that prepared by the plaintiffs,
p as while the first defendant put in evidonce a list
| articlcs taken from the building by the first defendants
servant, the plaintiffs put in a list prepared by
Mr. McFPherson a fow days aftexr the building was
demolished from'a few lists of some goods' and 'Ythe

rest from personal knowing',

12) That the building demolished could properly be descrilo
as a shack and that the materials of which/was madc

were as described by the defendants'! witnesses.

The plaintiffs claim that the building was unlawfully
demolished by the defendants and that the defendants are liable in
damages for the value of the building. As I have indicated carlicr
I find that the building was erected without the necessary approval
of the Parish Council and that it was demolished by theo

Superintendent of Roads and “orks St. Lnn, after notice had been

scerved,
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on the owner or occupier of the building by attaching the noticeo

to the building, as the person on whom the building inspector,

Mr. Bembridge, had attenpted tc serve thoe notico had roefused o
accept service, In the circumstances I accept Mr. Sembridge's

evidence con this peint and I find that there was propoer scrvic:
of the notice. This notice was ecrved on 3rd January, 1975,
under the provisions of scction 23 of the Town and Country
Planning Act, there is no cvidence of any action taken to
challenge the notice as provided for in the same section, and
on 6th Junc, 1975, the building was demolished by the . %

Superintendent.

The plaintiffs claim that the acticn of the
Superintendent was illegal as he acted without proper authority.
The law empowers the "local planning authority' tce act in these
matters and this means the Parish Counil of the parish in which
the land and building arce located; so it is clear that the
authority in this case is the St. finn Farish Council. Here, the
evidence is that the Superintendent had previously receivaod
general authority from the Parish Council to prepare and serve
notices under the provisions of soction 23 of the relevant Act
and that after a discussion with the Maycr he had issued the
required notices which were served on 3rd January, 1975. In
addition the Parish Council on 9th January, 1975 passed a
resolution in the following terms:

Exhibit 4

“ RESOCLUTION

RESOLVED that Notice having been scerved in
accordance with sub-section 2 of Section 23 of
the Town and Country Planning Law 1957 on the

followimg persens: -

Lillian Findley
Valda Davis (Mrs) (2)
Occurier

for the demolition of buildings ercected on the

Mammee Bay property, Scuth of the Ochce Rios Main

Rond, in Lresch of t Town and Courtry Flanning

e e - B —- o
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made under the Town and Ccuntry Planning Law
1957 B3 HERERY authcrises the Surerintondont
Roads and Works in accordance with sub-sccticnl
of Section 24 of thc Town and Country Planning
Law 1957 to enter on the land and cffect the
demolition of the gaid buildings, if at the
expiration of the 38 days Netice, the partics

concerned have failed to comply.

We G. DLILEY

® 4 8 04 o0 05 96 0 s 00 00 0 0

MOVED RY

S3ACCID.D BY G. f.. CLMFBILL
DLTE O/L/75

® 4 0 0 2 08 04 0P e e o e 09 s e

Fassed by the St. finn rarish Cecuncil at its

meeting held on the 9th January 1975,

W.Ai. Solomon
S.I'JQC.

c/1/75 "

This resolution purported to ratify the service oF
the notices served earlier on 3rd January, 1675, and to author-
ise the Superintendent of Recads and Vorks to proceed with thc

demolition if the notices were nct complied with,

Evidence had earlier been adduced by the defenc:
that on the 13th September, 1973, the Parish Ccuncil passe?
a resolution whereby it appointed a Roads and Works Committce

At

composed of all members of the Council and delecgated tc it

the
all functions exercisable by the Council, except the power to
fix rates, to borrow money or to authorise expenditurc not
provided for in the approved cestimates., Then on 20th September
1973 at a meeting of the Roads and Works Committec a resoluticon
was passed directing the Supcrintendent to domolish shacks
erected along the road-side without permission or approval of
the Parish Council, The Superintendent in reliance on this
resolution issucd the ncotices which wero scrved on 3rd January,

and 9th January, 1975
1975, /the Parish Council by r-solution st cuot abovae rot’ ficd

H-00



his action,

The attorney for the plaintiffs argucd that tho
service of the notice had heen without authority as the power
was ¢given by the Act to the Parxish Touncil and if the Parish
Council could delegate its powers to tho Roads and Viorks
Committee, this Committee could not re-delegate its power to
the Superintendent; further it was submitted that the Council
cannot ratify or give retro-active validity to the act cf the

Superintendent in the issuc of notices.,

Herce the plaintiffe! attornuy, as I understand it
is saying that the maxim "dclegatus non potest delegare'" applicose
But in Halsbury's Laws Vol, 1 (3rd ed.) at paragraph 399 it is

stated:

*  To the mawin delegatus non potest delegarce

there are certzin well recognised excoptions'™;

then in paragraph 402, ibidem, it says:

" where the principal knows of the agent's

intention at the timo2 of his employment
to delegate, or subscequantly acquiesces
in the delegation, or where the very
nature of the cmployment necessitates a
partial oxr total delegation, the rule
can have no application,”

In this case the auvthority is vested by the Town
and Country Flanning Act in the FParish Council, a body which
must act through scrvants of agents; for reasons of convenience,
apparently, the Council vests most of its powers in the Reads
and Works Committee, including the powers vested in it under
the Town and Country Planning fict., This committee is made up
of the samc persons who make up the Council and again this
Committee is a body which must act through its servants or
agents. The Superintendent as chief executive officer of the
Council would secm to be the officer on which this Committee
would rely to carry out its functions, and directions would

from time to time be issued by the Committee to the

Superintendent,

H-01



The resolution of the 20th

73, was one such

direction, as I understand it, tc the Superintondent te takoe

steps, as required by the Town and Country Flanning JLct, to

4]

<:\ iecal with the shacks erected without apprroval from time to timo,

I find that the praosent case is an cxcontion to tho
maxim referred to above and that the Roads and Works Committcc
could properly delegate authority to the Supcerintendent. Eut
in this case, not only was there such a delegation Mut there
was also a ratification on the 9th January, 1975, by the Farish

the

Council of the scervice of/notice by the Supcerintendent on

3xd January, 1975, and authority to demclish, if nccessary.

(;) Lgain, it was sﬁbmitted by the plaintiffs' attorney
that the Council cannot ratify or give retro-active validity
to the issue of a notice by a person whe had nc authority to
give it. On this submission I would begin bypointing out that
the Superintendent was the person through whom the Council or
the Committec would act in matters of this kind and that the
Superintcndent had previcusly been authorised by the Committec
_ to take action in regards to the shacks., It seems to me that
as a general rule most acts of an agent may be ratified by the
principal provided it was capable of being done by the primcipal
himself, and the act of issuec of the notices here is no
exception ¥p this gencral rule. Here the notice was issued on
the 3rd January, 1975, and the Council ratified it on the
9th January, 1975. In Halsbury's Laws Vol. 1 (3rd =d.) at para

415 it is stated that:

(vj " As to the time within which ratification

/ may take place, the rule is that it nust
bhe either within a period fixed by the
nature of the particular case, or within
a reasonable time, after which an act
cannot be ratified to the prejudice of a
third rersen. Thus an unauthorised
notice to quit can only be ratificd by
the landlord within the period for

iving noticee....."
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Here, it seems to me that the ratification, taking
place as it did six (6) days after the notice was served, had
taken place within a reasonable time and that the ratification

did give retro-active validity to the notice served.

The point was also taken that the notice served
had fixed a period of twenty-cight (28) days after which the
building would be demolishod, but that the resolution of
ratification by the Council had fixed a period of twenty=-cight
(28) days which was altered in the resolution to fifty-six (56)
days; it will be noted that the Act prowides a minimum periocd
of notice of twenty-eight days, and I would say that the
extension of this period from twenty-eight days to fifty-six
days does not in any way affect the validity of the notice

served or of its ratification,

Accordingly, I find that the second an<l third
defendants did not enter unlawfully on the lands where the
building was situated and that thedemolition of the building
was lawful, being in accordance with the Town and Country
Planning Act. The plaintiffs thereforce fail in their claim for
the value of the building demelished, and for the loss of

earnings from the business allegedly carried on in the building,

I turn next to the claim for the value of the goods

removed from the premises,

Mr. Nelson, an employee of the first defendant

testified that on or about 6th June, 1976, he received instructions

from the Superintendent Mr. Martin, as a result of which
he handed over to one Vincent Richardson some cof the articles
taken from the building which was demolished, and that
Mx. Richardson returned on subscgquent occasicns and received
more of the articles; this continued for about two (2) months
until about the end of July, 1976, when he came with a mini-

bus and removed the remainder of the articles,

HAOO



The records disclosce that on the 15th June, 1976,
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the defendants entered an appearance in this case, an?d so the
plaintiffs' writ must have been served on them prior to this
date. It is in evidence that Mr. Maxrtin, Superintendent of
Roads and VWorks to the St. Ann Farish Council, rocalls claims
being made on the Council by Mr,., Dennis Richardson, attorney-
at-law, on bzhalf of the plaintiffs, and that Miss Inncrarity,
the then Assistant Secretary of the Council was in corxcspon-
dence with the plaintiffs'! attorn.y in regrrd to this claim.

It is reasonable to assume that this toock place beforevthe
plaintiff embarked on legal action and I draw.the inferoence
that the first defendant must have been aware of the plaintiffc?
claim before any of the goods taken from the building were
handed over tc Mr, Vincent Richardson, i.ce. before the 6th Jung,
1976, The first defcndant had notice that a claim was being
made by the plaintiffs in respect of the goods in their
possession at the time, and , desmite this, they handed over
the goods subscquently to someonc else without taking proper

steps to ascertain the owners,

The plaintiffs claim these goods and the defendants
are unable to disprove their claim. It seems to me that the
first defendant was negligent when they handed cover the goods
to Mr. Vincent Richardson after they had become aware that the
goods were being claimed by the plaintiffs. The first
defendant here by taking into their custody the variocus articlcs
found in the building created a bailment and became a bailce
in respect of these goods. It follows then that if throuch
their negligence the goods the subject of the bailment werxre
lost or destroyed they would be liable to the owners thercof.
The plaintiffs have claimed the goods hancded over to =,

Mr. Vincent Richardson as theirs, the defendants are unable
to disprove this claim and as they have negligently lost the
goods, I would say that the Ffirst defendant is liable to the

plaintiffs foxr the valus of tho goods,

MO



This brings me to the next question: what goods
were handed over and what was the value of those goods?
The plaintiffs have produced a list (exhibit 2) and as I under-
stand the cvidence this is a list prepared subscquent to the
demolition of the building and the removal of the gonds; having
regard tc the variety and number of articles appearing on theix
list, it seems to me quite impossible that such a list can be
accurate,

On the other hand there is also in evidence
{exhibit 1) a list of the articles which the first defendant's
witness = Mr. Nelson - building inspector - says is the list of
articles which was delivered to Mr. Vincent Richardson over a
period of two months, and which was the list of articles taken

from the demolished building.

I am inclined to the view that Mr, Nelson's 1list
is the more accurate, and I accept his list as setting out thc
various items taken from the building before its demolition.
I also accept his evidence as to the general condition of these
articles; he stated that many of the articles were houschold
articles in a very poor state and of little value. In addition
to the househeld articles there were other used persconal effects
and there were curios such as would be found in a curio vendor's

shop - such as straw hats, cowhorns, birds, etc.

I note that the plaintiff, Mr, McFherson, testified
that three days after the building was demolished he went to
the Parish Council Office to inquire why the building had been
demolished and to make inquiries about the goods in the building;
he went on tc say that Mr. Martin tcld him that the goods would
not be given up until he had got paid "for destroying thce place',
This was denicd by Mr., Martin, who could not rocall speaking to
Mr, McPherson at that time, and went on to say that it is unlikely
that he did as he would have had some recollection of so doing;
Mr. Martin further testificd that ha can say for certain that

he did not tell Mr. McPherson that thoe goods woul” not Ho giveon
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up until he was paid for destroying the place because it would
be contrary to the Council's policies as that has nover boen
done by the Council. Having heard Mr. Martin and Mr. McPherson

I accept Mr., Martin's cevidence on this point,

It is wlear from Mr, McPhorson's evidence that ho
did not return to the Parish Council tc claim the goods up to
when the writ in this case was issued in 1976, presumably
because he had put the matter in the hands of his atterney who
had communicated with the first defendant. The court nust
arrive at some valuation of these goods at the time when they
werce disposed of by the first defendant, one year after they
had been removed from the building by the servants of the first
defencant, or at the time when the building was demalished.
The plaintiffs claim that these goods were valued at $5,201. 60
while the first defendant's witness, Mr. Nelson testified that
the total value of the gonds was about $600.,00 - $650.00.
It seems to me that the true value is somewhere between these
figures., I note that there were the curios, the tools, house-
hold articles and personal used clothing, as alsc that there
was quite a large number of articles made of straw which were
presumably being offered for sale:-
hats, bags, ladies hand bags, place mats, baskets, fruit holders

and glass hclders,

Accepting as I do the evidence as to the particular
articles removed from the building by the agents of the first
defendant the questiion arises as to the time at which their
value should be determined for the purposes of this case.

It dOGsZgzgm to me that the proper date should be the date of
demolition of the building as the plaintiffs wcere aware by

their own evidence that the first defendant intended to demolish
the building on the day on which it was donce and took no steps
to remove their gonds orxr to challenge the action of the first

defendant and were not even prosent to protect their goods at

the time of demolition.
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As a conseguence the first defendant adopted the only practicallec

- 19 -

course, namely, to remove the goods to a place of safe keeping
until the goods were claimed and they were satisfied as to tho

ownership of the claimants.

In all the circumstances it secms to me that the plaintifis
are entitled to damages in a sum cequivalent to the value of the
goods at the time when these goods were disposed of by the first
defendant, viz., in June2, 1976, as it was reasonable for the
first defendant to wait and make inquiries as to the ownership
of the goods. There are no means whereby the value of the
individual items at the time can be assessed and a total of all
the articles arrived at. I have to bear in mind that the value
of articles such as those under consideration vary greatly
depending on the quality of the material and of the workmanship;
I must bear in mind too that the value of many of these articlas
would have decreased by the time they were disposed of (after =
year in storage) and no blame for this could/?gid at the door of
the first defendant. Further 1 must take intc account that many
of the items are used houschold articles, used tools, and used
clothing, none of which would be of much value., Having regard to
the evidence as to the condition of those goods at the material
time, it seems tc me that a fair award for the value of the goods
would be the sum of $1500.0C and I award this sum to the plain-
tiffs to be paid by the first defendant,

There will therefore be judgment for the plaintiffs in tho
sum of $1500,00 against the first and second defendants; thoere
will also be judgment for the third defendant against the ploin-
tiffs.,

In regard to costs, the plaintiffs are to haove their costs
paid by the first and second defendants and the third defendant
is to have his cost paid by the plaintiffs, such costs to be
recoverable by the plaintiffs from the first and second defencarts,
The plaintiffs are also to have interest at €% on the amount

awarded as from 15th June, 1¢76.

It




