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iN THE COURT OF APPEALL

RESIDENT MAGISTRATE'S CIVIL APPEAL FO. 21/90

BEFORE: THE HOnN. MR. JUSTICE CuREY, J.a.
THE HON. MR. JUSTICE WRIGHET, J.is.
THE HON. MK. JUSTICE GORDON, J.A.{aG.)

BETWEER | MICHELLE BROWN PLAINTLFF/APPELLANT
AND EROS CLARKE DEFEND:ANT/RESP

Mr. Dennis Morriscon for che appellant

Respondent not present or represented

lSt Qctoberx, kgéb_

2

CaREY, J.i.

$-an appeal against a judgment of one of the

Fe-

fhis

}..
- ‘.n

Kesident Magistralces for the pavish of St. James, sxzitting in

OBDENT

Wentego Say on the ldeh of May, 1990 wvhereby ke entersa judgment

for the plaintiff in the sun of Three Hundoed Dollars ($30G.U0)

for ascault and batiery.”
Yhe plaiutiff's claim was sioted 1n the following
form -~

s The Plaintlfif claims tu recover

from Che Defendant the sum of Six Thousan':
bollarvs {§60u) a8 and for damages for
ASSAULT & BEAT fur that on che 16tn Qai of
June, 1938 ac Glouces Lter Avoenue in the
Paraish of Saxnt James the Defendant
viengfully and unlawfully asszaulted the
Plalntiff thereby causing budily haim to
the Plaiuciff as a result of which the
Plainciff suffered pain in mind and body
and was furced to incur expenses both
medical and otherwige.®

Cne of ihe £irst ubservations we Woulu make is that on the

rocord, there is a failure te note the Gefuence of the parcy which

18 The requived pracuice in the nesident Magiscrate's Lousc.

The law requires iv and we -rotld gtrungly recommoenu thace Resident

degisirates shouwld adhers £o he rules of practice in that court.



sge pecticn 1dé Judicature (kesident Magistrates) act.
The defence should be stnted crally as s reguired unless, of
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a special defence which must be :in wriving

and would then be recorded in the notes of evidence.

Su far s che circumstances of the cuse o, the

o

pléiﬁtiff§s avidence was ©o the effect that 2s she was walking
.ohudluucesﬁer avenue at the matersial tiﬁe in company witih somae
olier porsons, s was approached by a uniformeu police officer
and iils appellant wviic alzo ig & police offices pur who av the

tiime was not in uniform. The uwnifornec police officer said

41

that he had a bench warrant foo her ariest, whereupon she asked

nim to show tne document Lo ner., He never complied wiizii that
ceguest and thereafter there was a verbal passage-of-arms and
& fracas in which the alleged assaule cook place. i1t is plain

on taat short cuuline of the zvidence chac at the cime of the

]
1

alleged incident the appellant was acting in the execucion of
his duty, at all events the purported exercise of his duty.

Hy virtue. of the provisions of decticn 33 of the
wonstasulary Porce .ot which states as fellows:

"Hvery action tu be brought against any
canstaikle for any act done by him in the
Cexecuibion of his duty shall be an action
on the case as for & tost and in the
declaration it shall be expressly alleged
crhilt osucn aci was Gune eriher maliciously
cr without reasenable cr probable causc
anu ¥ at the trial of any such action the
plaintiff shall fuil o prove such
aliegaeson e zhall b2 non-suited or o
veraict shall be given four the cefendant.”

cevtain ailecatiuns nwust be pleaded.

The sncrt point taken this morning by Mo, Morcison

and which was taken before cthe learned Resident Magistratc wus

&

ithat there was failure tc cumply with the ceguirement oI

Gection 32 as to pleading and the conseqguence of nun~cumpliance.



The learned Kesident dagistrace an his reasuns declineu to accede

1o the submissicon stating that -
"It is not every act committed by a
police orfficer is cummitied in the
2uecution of his wifice altiwugh he
may be on duty. 1t is his duty to
apprehend persons found conmitting
any offence or wich muy be charged
with having coamitcted any otffence.’

Then he wenc un to find in the end -

“ht the tilme he wis not acting in the

execution of his office and ctherefcre

the plaintifr was not seyuired to

plea that e nad acted maliciocusly or

without reasonciie or probable cause.”

In my Judgment, the lenrned esideni Magisirate fell

inte eryos. EBzxecutizon of his office in this context means alsu
purported execution of his office and theve was ne guesiion on

-

the facts of this case chat this office

3

- at leazt purporied to

b,

be acting in ithe execucion of his uffice, or he might well have
been ueing sc improperly but the regquircment is, so lony as he
is digchasyging his cifice wnethsr wrongfully or not that
declaration ¢3 1t is calleu in Che seciion, use be eupressly
alleged. If that 1s not guhe certaln conseguences Folluw and
in our view the leained esident Magiguirate erred in not
cumplying wiih the mandatury provision of the secziun.

in ny view therefors, che uppeal muzt be zllowed anc

his judgment sci aside. o would ealer juigmeht foo ihe defendant

ha

With ¢escs and fix the custs of rpneal in this covit at 8$380.G0.

WRIGHT, J.ii.

1 concur with the Gecision ¢f Carey, J.ih., ané nsed

adu nouhing nure.

GORDON, J.i.. (aG.)

+ also cuncur with the judgment of Carey, J..h.. & hove

aothing to add.




