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~.Y 30 and June 20 1 199.:.1 

~JOLFE, J .. A .. ~ 

Tl1is is a~l z .. ppeal frotu. l:he j~J.dgrG.S.I-1i~ of His Hci:"lOUr 

}"lJc ~ l~o~l Bo IJ:vj_:a.g v J:~.:~sJ ... dc~rlt 1"'lag·is·trs~t:;2! for ~tlte p.arish of 

r-..--
0·~ 0 Elizab(:l Cl-:\ o j~l:;. -~:})E.; en.d of ·the o..r·g1,JJ:-t1s:i-l-;:;; J v,_11~ allowed . ' t .. n~~ 

,... a .. ppe&lu set as]_ctr3 -;~~·}.~; ju..dgruen~: of tlle Cc.)1~.:;:t. below and en·tE:-lrBci 

judgment for t.he d'2,f;;:x'O.da.nt with cos·ts -~o be t.a.xed if not 

a.gl:er~Go Cos~~:s o£ ~~:ii2 a,.pp>F~al f iY~ed a:l: $50 0 o 0 0 ;;;J.as a:warded -co 

-;:he app~lla1Yf..: 0 1~l1.~s~ a.re our reasons fo:::- so doin.g o 

The case m;.:,y be app::::opri.c.t.ely billed as ~chat of "the 

h-' :r - • :J , 0 c '~ /'1 -·, - 1 9 l c n a ._ l- -, ~ 1- . _, , .c..;:: • :c ~ t-1..-.<. .... l.ng plg ~ ./ n u U~~~-.-Q.y 0 U y u ':J '::;::;a ,_,.lG };:' al.D. t.LL J1.. ~ an ll'll: can~- v 

v;ras on 1 ~ b - . __ a,nas e i:e~r-.:.g .:.3.1g to 1:11:;:.· o Burch~ll Clarker ai: Burn·t Savannah 

1.n Sto Elizo.h3'ch o E:he was assisting h~~r· g:rand-·mothe:r 

.-
J~tina ~~~ ~~ick mangoeso 'I' he ·.:Slef(~;r1daut. ~r s pig \vas· 

·':.e:thered on l.e.nd, ouned. by one H:c ~ Gl:'ant:c "<ihich adjoins 

6urcl1e.ll Clar]c(~ u ;::, p·:c . .:;;ia.ises o l1.s she ;.;as i~\i. t.:tH."" ac·t of picking 

up mangoes '=' ~~, ""' t\:;lJ..i!..'._. felt a bits to her Sh~ looked arow!d 
) 

thigi:l~ 

and savJ the pig o It v;rould appear ·that. t:.h.e. pig., w'hich was tied 

or:. Gran:~: o s landu 31-:~cet:ch-ed across and bi-;.: .::.:11.e plaint.i.fi ~ 
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The accion "~:;z:;.z g:r·o·unded. in negl.:_qe:.::<cec The particula.rs 

c·f claim alleged. ·i:hE'c·c "·che at'cack and t:i:.e resul~:ant: injuri.es "li1Jere 

occasioned by ~he neg-l2gence of -the defe:nG.a.nt: ii<1 so :managing and/ 

o:c: cont.rolling ~::h::;; sa.id boa:r· so as i:o cf.,use it ·tc xun from his 

pL-·emises ont:o a public right of way ·;;Jhe:;~-e i-c. bi·t the plaintiff"~~ 

i=;.lt.ernatlvely t.he p:ll.a.iJr.n:.iff averred tb.a·;: "t.he said boar v1as of 

[!. fierce and raiscl1.:~E2Votxs na~ture a~d acc:;ut3·toraed to at:.tack I'i.1.a.nJ-;:i11(1v 

and the defend-an:: u;~·ong·fully kept ·thE: siiid boar u well knowing 

~:hat. it \\las of such fierce and m1.schievous na>cure and so 

accustomedo" 

The lea:cned Residen:::. fllagist.rat:eu in his reasons for judg-

ment u made t.he £ol10vving findings 0 in te:r alia g 

( i) "That t~1.e defenda,'1.0t is 110gligent in 
·i,:ed-::.eJ::iAlg his hog i:n. suci::t a. maP .. ne:;:., 
·en a-~ i.. t:. can o in { sic 1 ~;.u::~::-e s ·t:r ained 
.by ·the t.e·ther g <0nt:er UfK)n or tres­
pass on the lands of Mr, Clarkea 
That his br-each of dut:y of care lay 
i11 11:~.2 :r~,;:yt b~1r1g ~bl~ ... =; ·t:_() frL)X: E~ee t.ha/c 
~he ~respass of his aniual upo~ the 
lands of his neighbour was likely 

(ii) 

{ ii.l.) 

~;:.1\J CirD darnage o 

Tha;\: the a:::;sertion t:.h.at. t.h~e, hog is 
a. ·t.::liJG anirr;.al and .1cl1.er2 ~t~3 o~bsenc.e 
of evidence of prop-ensi·::y ·to attack 
c1oec; not: accord vY"it:h coi:ruon know­
leC.ge of 1.:h<S disposii:ions of .boarsc 

This cou:ct is prepared t:c say ·tha:t 
ah:hough the boar vJc:.s "i:B~:hered ·t.o 
~he Robin tree its abllity to tres­
pass uni:o Clarke's la:r.1d ar<toun:ted 
to technical uescape 0 and in such 
cLn event the defe:ndani: is abso­
lv.:ely liable for any damage caused 
f:r-,~m such escape o'"' 

The follovJing grounds o.f appeal 'f;·Yere fil·edu inter aliag 

&'~'-ia 'I'he J_,~arned Resident Hagistx:at.e erred 
in l.a:;,q '!ihen he held that ·the Defendant us 
~tyii1g of his 0..11imal on l:.i:..~. p:rernises 
fettered h~m with negligence. 

Bo ':'he: I .. earned Resident . .M;::,lg.:;_st::ca:te e:c1ced 
J.n 1av.J when he held ·thai.-: '!::he Defendant 
mus·c i1ave been able to u for see u that. 
l-.ti_s pig wou~!.d l1.ave biJtt.en -~:he plain-.. 
0t:iff an ac-Li.on wh:tch vvould ha.v12 been 
ag.o~i:r1s"'t the t:cun.c natu:ce of sucl1 an 
an.irJ.al and there being no evidence 
·t~:;.at. the pig had previously displayed 
a~&y such p:copensi ty"" 
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For purpo.s·2~3 of de-termining li.a.bili -ty in respect. of injury 

occasioned by animals r they are divided into t.itlO classes u namely., 

dangerous or mischi,;vous animals and t.ame or domes·ticated animals., 

:i:t: is a question of law wh~ther .;. particular kind of animal falls 

into the dangerous or the tame classo See Filburn v. The People 1 s 

Palace & Aguari~On Ltd~ {1890) 25 QoBoDo 25So The test Jco be 

applied is whet.her :chat:. kind of animal is by i·ts crd~nary nat.ure 

dangerous to mc>,n};::i..ncL See Buckle v .. Holmes [1926] 2 KoBo 125., 129" 

In "c.he case of animals of the dangerous class 11 liability is st:rict.~ 

See May v .. Burdet.~ {1846} 9 QoBo lOla =n respect of tame animalsu 

liability falls under three heads~ 

l o Damage due ~co mischievou~3 p1:opensi ty 
knoi::7n t;.o the owner ~ 

2a Cattle trespass. 

3 o 0J.:."!5.inary liabilit.y in ·:.o:-:·t cm.-ooitted 
th;cough the J..nst:.rument.alH:y of an 
i3J_nimal under one us co:o.t:Jcol for example .. 
negligenc~!u nuisance and assault and 
ba .. -c~tez.~y e 

See Y~ton Vo Brocklebaa~ [1923] 2 K0B~ 212c 

.A pig is clea:::.'ly a dome.st..ica:ted a.n.i:mal and falls within t.he. 

classification of -::arne animals ... For the &ppellant to be liable 0 

~::he ac"'.: complained of must fall 'tvithin a1:.y of the three heads 

:mentioned (supra) o 

There was not. one shred of evidence ·tha"c. Jche injury caused 

·to t:.he plaint.iff v1a.s occasioned by the mischievous propensi t:.y 

of t:.he pig v1hich v.Jas known t:o -the o-wne;::- ~ l1x" Gittens for the 

::-espo::.1dent readily conceded this and ca -::egorically stated that 

h8 could not Sllppo:::-t. ·;;.he judgm0nt on ·that b;;~sis e In the light:. 

of ·this concession, 1<vi"'ch which \;JS a.gr·~Cc t:he finding of the 

learned Residen-t: l1lagis·trat:e ~·t.hat. the hog is a tame animal and 

there is absence of evidence of propensity to attack does not 

accord tvi·th cc.mn<on knowledge of "che dispositions of boarsc! is 

untenable and cannot be supportedQ There is positive evidence 

·t.hat the pig had never bi tte:n anyone before o 

The finding of negligence based ·~upon the manner in which 
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the pig ~qas te-thered and breach of a duty of care in not being 

D.ble to foresee thzdc. ·the trespass of his animals upon the lands 

of his neighbour \las likely to do damage il is also not supported 

by evidence~ The learned Resident Magistrate failed to come to 

grips with t:he fac·;: that to be held liable:. the plainociff 't'JOuld 

have had to est.abli.sh that: the defendan;;; 'ili.is aware of the pro-

pensi ty of ·;:he animal ·to cause the part.icula.r type of da.r:nag;;:., 

The likelihood of ·the animal causing dauage is clearly relevant 

t:o determine ·the existence of negligence, See Lathall v .. 

A. Joyce & Son ~d others [1939] 3 All E~Ro 854 and Toogood Vo 

r••. ht ~l91l'"' ·; ~"'1.,..., R 306 wr~ L ""v J .. p_,.J.. .i:!, o 1. o o 

In A1dham Ve United Dairies (London) Ltdo (1940] l KoBe 

507., Lord Greene.&' l>1oRo and au Parcqu LoJ' c equa'ced the sponta-

neous ac~cion of an animal to t:he novus act: us of a human being., 

So that even if a man is neglig::m·t in leaving his ani:mal 

unat·tended or imp;coperly ·tethered he will .n.ot be liable fo;;: any 

druaage due to any violent departar~ from its ordinary docilityo 

In o'cher \'lOrds u t:he damage :must. be "che di.::ect consequence of 

the negligenceo 

The 'chird finding of the learned Resident l\1agistrate is 

posib~d on the basis ·tha·t the pig was a dangerous thing and ·chat 

its escape from the defendant.~ s land brought it within the 

Rxlands v. Fletcher principleo We need only repeat that the 

pig is not a wild animalu not a dangerous or :mischievous animal 

but a tame or domesticated animalu hence the escape ~oes not 

bring it within ·the principle enunciated in Ry1ands v. Fletche£o 

For ·these reasons we allowed the appeal., 

w.RIGI:r.l r J .. A .. : 

I agreeo 
" '_, ~ ._/ 
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OOWNERI'f J .. A .. : . -~, . ·< . 

I agreeo 
~' 
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