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Sylvester Morxis for the appellant

Dorpald Gitiens for the respondent

May 30 2nd June 20, 1594

parish of

allowed tha

biting pig.® ' On Sundasy July 9, 1989, the plaintifi, an iafant,
was on lands belonging to Mr. Burchell Clarke, at Burni Savannah
in 5t. Elizabath. &he was assisting her grand-nother

JeStina Fhomas <o pick mangoss. The defanaant
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“ethered on land, owned by one Mr. Grant, which adijonins

Ly

Burrchell . A3 she was in the act of 1 cking

up mangees she felt a2 bitz to her thigh. She looked arouna
/

and saw the pig. It would appear that the pig, which was tied
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onn Grant's land, stretchad across and bit Tthe plaintifz.,
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of claim allegsd that "the attack and the resultant injuries were

attack mankind,
and the defendant wrongfully kept fthe s43.8 boar, well knowin
e &

that it was of such fierce and migchieveous nature and so

The lesarnsd Resident Magistrate, in his reasouns for judg-—
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o techni cal escap and in such
an event the defendant iz abso-
iucely liable for any damage caused
fxom such ascaps.”

The following grounds of appeal wayxe f£i
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For purpeses of determining liability in respect of injury

cccasioned by arimals, they are divided intco twe classes, namely,
dangerous or mischievous animals and tame or domesticated animals.
it is a guestion of law whether a particular kind of animal falls

-

intc the dangerous or the tame class. See Filburn v. The People's

Palace & Agquarium Co. Lid, (1890) 25 ($.3.D. 258. The test o be
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applied is whethsr that kind of animal iz by its crdinary nature

T -

dangerous to mankind. See Buckle v. Holmes [1928] 2 K.B. 125, 129,

in the case of animals of the dangercus class, liability is strict.

May v. Burdett (1545) % Q.B. 10l. In respect of tame znimals,

iiability fallis under three heads:

1. Damage due to mischigvonus propensity
known to the owner.
2. Cattle trespass.

3, Ordinary liabiliity im tort committed
through the *n”"rLdeac 1ity of an
animal under one's control for example,
negligencse, nuisance and assault and
batterv.

& plg 1s clearly a domesticated animal and falls within the
classification of tame animals. For the appellant to be liable,

ihe act complained of must fall within any of the three heads

Thexra was not one shred of evidence that the injury caused
e the plaintiff was cccasicned by the mischievous propensity

of the pig which was kwmown to the owner. HMr. Gittens for ths
respondent readily conceded this and categorically stated that

e could not suppoxt the judgment on that basis. In the light

of this concegsion, with which we agxee, the finding of the
iearned Resident Magistrate "that the hog is a tame animal and
thexe is absence of evidence cf propensity to attack does aot
accord with ccmmon knowledge of the dispositions of boars®™ is
untenable and cannot be supported. There is positive evidence

that the pig had never bitten anyone before.

The £inding of negligence based "upon the manner in which
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the plg was tethered and breach of a duty of care in not being
zble to foresee that the trespass of his animals upon the lands
of his neichbour was likely to do damage® is also not supporied
by evidence. The learned Resident Magisirate failed to come +o
grips with the fact that toc be held liable the plaintiff would
have had to establish that the defendani was aware of the pro-
pensity of the animal to cause the particulsr type of damaga.
The likelihood of the animal causing damage is clearly relevant

to determine the existence of negligence. See Lathall v.

o 854 and ToOTOOE Vo

pee)

B. Jovce & Son and others (19391 3 aAll =,

38

Wright {1940} All E.R. 306,

In Aldhan v. United Dairies (London) Litd. [1940] 1 X.B.

567, Loxrd Greene, M.R. and du Parcy, L.J. sguated the sponta-

neous action of an animal to the novus actus ¢of a human being.

Sc that even if a man is negligant in leaving his animal

-

unattended or improperly tethered he will not be liable for any

damage due to any viclent departure from its ovrdinary docility.
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In other words, the damage must bes the direct conseguence ©OFf
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-hie negligence.
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The third finding of the lesarned Rasident Magistrate is

o

posited on the basis that the pig was a dangerous thing and that
its escape from the defendant's land brought it within the

repeat that the
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Rylands v. Fletcher principle. We need

pig is mot a wild animal, not a dangerous or nischievous aninal

but a tame or domesticated animal; hences the escape does not

bring it within the principle enunciated in Rylands v. Fletcher.

For these resasons we allowed the appeal.

I agree. - oo . P
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DOWNER, J.B.: - . :
I agree. o, T o e g




