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BETWEEN BRYAD ENCINEERING TLIMITED PLAINTIFF
AND CarlaND INVESTMENTS LIMITED iST DEFENDANT
AHD TARIG MALIK ZND DEFENDANT
Wol.., Chin-5ee .{. and Gavsh McBean for Plaintiff
instructed by Hessrs. 'Dumn Cox & Orrect - 7
Attorneys=at—-raw /

Ve L
David Muirhead Q.C. and Gregory Lopez for Defendants KJ/(JQf $~Vif¥*”
instructed by Lopez & Lopsz, Attornevs-at~Law SR
Heard 22nd and 24th Februarv, aod April £, 1924
IN CHAMBERS -

Siaag BECKORD J,

This iz a summons for summary judgment brought by the Flaintiff against

borh Zefendsncs pursuant tec Saciion 79{(1l} of the Judicature Civil Procedure

{1

The Ctarement of Claim filed in support of the Writc read
peragraph 3.
By an oral agrsemaent made in March 1993 batwesn the
Plaintiff and ths Defendants, the Defendants agreed
to sell and the Plaintiff agreed to buy & 1991

&

_— Mercedez Benz motor car for a price of $2,350,000.00

It was an implisd term of the said agresment that the

Defendants had or; alternatively at the time of the

w

delivery of the szid motor car to the Plaintiff the
Defendants would have the right to sell the said

motor car,

Further, impliied warranties of the said agresment by the
Defendants wsrs as follows:
{a) That the Plaincifif would have and enjoy quiet

possescsion of the said motor car.



On or about the ZZna day of March 1993 the Defendants delivered

the said moetor car to the Plaincaif who thsun pald the price
thereof nam=ly $2,350,000.00.

ang Warr<suiiesi-

at any timz to

hv}
L]
[#]

L]
[}
s}
(3

<
o]
h

The said moior car was at &ll materisal fimes the
ons Percival Thomas and/or Leyman Strachan. Oo or zboux the 3lst day of
August 1993 the Plaintiff was obliged to deliver up possession of the same to

che police who subsequen:ily arrested and charged oa= Carclyn Warren who was
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of Larceny of the

on the 17th day of Septembzr 1993 convicted for che of

sa2id moIoY Car.

On the 17th day of September 1993 the said Court before which
the said Carolyn Warren sppearzd ordered the rsturzn of ths said motor car to

the said, Percival Thomas.

S)

By reason oI tha matiars aforesaid chs: Plaintiff has lost

the said 1991 Mercedes Ezaz motor car and has sufferzd loss and damage.,

Alternatively inm che premises the comsidsration for the payment

hsve had and receivad che
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of thz said sum has wholly failad and the defendaat

sz2id sum to the use of the plaintiff.
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PARTICULARS OF SPECIAL DAMAGE

Purchase price for 1991 iercedes Benz tozoer Car

$2,350,000G.C0

And the Plzivi=iif ci

(1) Damag~z

(2) ZKepaym=ni of th

(3) Intevez:

(&) Cost
Plaiuntiff’s Case

it was supmitted oo bensif o

comz within the provisionz 2f Ssct
bave been satisfied and ualsss Ihe
d=Z2nce to the action, chsu l2zve

i21ag
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iff's claim is baszé ou szt

13, Io a contracit o
the contract
there is ~——

aimas~

I the Plainriff chaw <11 the conditions te

ion 79{1) of the Civii Procscurs Cods
shows s

ndent

defe

o enter swmsary Judgmsn: should be granted.

ion 13, a, o ang ¢ of the Saie of Goods Act.
£ sale, unless cth= zirecumstanczs of
h as to show a diffsvent intention,

(a) a0 impliisé condivion ca ths pert cf the
sziicr that in the case of % zzle b2 has
~ight to sell the goods, and chat in the case
ot agreement to sell h=2 will hive a
Tight to sell the goods zf zhe cime when
Thes property 1is LO pasSs;
{b) =w implied warraniy that>Ihs Duycr shall have
=04 zojoy quiet posssssicn of the goodss
plied warranty that thz zguods shall be
rom any charge or incumbrsice in favour
hird party, not dsclay=d oY known to
uyer before or &: rhe iims when the
eIifrsct is made.
Sz2 Lcwlaud v. pivall (144§; 2 G.R. P. ’S500
Miecrobeads AC and auother v, Vishurst Boad Markings Lzd (1975)104&.F.R.P2.529

beuyamins Saies of Goods (1961) Znd Ed. paras. 262 :

!

The Defendants had

whe could not convey ritle.
Lot cenvey title to the Plainfiif.,

DLzgn

aédmitted by the daiesnce.

She piesaded guilty to

-231i2d upon false documencalion provided by Carolyn Warres

3

iz The Defendants could

T20Y .

Paragrapis 6 of the Statement of Claim have



The ailegations of conspirzcy countained in paragraph 9 ¢f the Defence
do not atffect the plaintiff, Tha other issues raised in the defence e.z.
the groceedings in the R, M. Court Ringstom against Carolyn Warren and the issus

cannct
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The Plaintiff has propsrly trought 2 case for brasch of the strdet conditioans
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defence. This Court shculd thereicre grant leave to The Flaintiff to enter

the basis

a2xwient in this case
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but when onz or other must suifer the losz
should fall on the sellex” {per Lord Ds
MR in Hicrobeads v. Vinhurst {Supra)

If the Court is act mindful to give judgment undey Sectiom 1iin) of
the Sale cf Goods Act, judgment should be given under Sectiom 13(k} with
demages to be assessed for breach of warranty te have aud =znjoy quist

possession.

If leave to defend isc bzing given then it shouid bs on conndition that
tnz defendants obtain an order from the Full Court guashing cthe Ordev of the
lzurned Resident Magistrais and making an Ovder giving the Plaintiff ticle

and possession of the vehicla,

The Defendants® Case

Mr. Muirhead for the Defendants referred to the Saie of Goods Act and

in partigular Sections?23 and 24 which read as follows:

goods has vcidable

s title has uoct besn

he time of the sale the buyer

o0d title to the gocds, provided
i iﬁ good faith and withoutr znotice
izr's defect of title.




the 5oods, or h
notwithstanding dhf

snsure that jusiice is dons. 1f would be a most unha;

cuilty and thereby deprive imnocent,
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could be civrcumvented dy a mersz
Teputable  and responsiblis citizens of rights clearly ascquired and lawiully

cransferrad. The words “Prosscuted to conviction” means ther the <videncs

}

muct be such that a coonvictisw can in

foers establish fraudulant conversion
Secrion Z4&

This Court should net wiszh Lo pre—empt the order for ferticrzri and should
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abide the outcome of th

On the merits of the case the Defendants should be given leave 1o defend.
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Ther« is a point of law a

£5 give summary judgmeai is iacended only co apply :G cases wheres there is no
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veasonable doubt that the Plointiff is entitled to judgment.
ought not to be shut out From defeanding uniess it is very clear thar he has mno

case in the action.
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Iin Rowland v. Divail

fact besn stolen. (Microbsads {Supra) is inapplicabls and inappropriate.

is not on the fects but on tic law.
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The dispute in ths in

The owner. Iun oxdinzry

[
t

Carolyn Warren, cn the facts, reprasented herself to

civil proceadings she would be estopped from assercing otherwise.
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Pilea of guilty - eifect of plez ~ Sse Archbold 4lst Edition para. 4 - 53,

formation for fraudulsiuc conversion. On the

3 SO ENYN - . o~ p—
Thixr y&lrblda whe wo

Court should be satisfied

that the facts could in iaw provide the basis for & comviction on the offence

chargsa - (See Oaten v. Quty &6 L.J. resports K.B. page 107Z at 108u)

in the Sals cof Goods Act. What is the sffecrn of ples of zalliy? I 1t cammot
be supporiec then the law 2z o the effect of such viction dnes not apply.

Where facts alleged could im law support a convictionm yor the cifence chavged

zd a defendant pleads zuilty znd is sentenced then that ranks s a conviciion.

Primary meaning of the word “conviction® denotes a judicial determinmation of a

case and it is usual thso that arises after svideocs: and adjudicanion by the

The conditioms reguired uader Order 14 (Whits Boosk) for defendani to be

‘znd have been satizii~d.

given unconditional leave 1o

Sz &ﬂsbur @, 4th Edition Vol. 41 para. 744 — 753 = Transfay of title in the Szl=
P

i Goods Act ~ Haleburys 1930 Edition -~ Volume 17. The indiciment charged

Carolym Warrsn with larczny of car property of Percival liorris, yeot the

lagistrats ordavod fhac the car be returord te Percival Yucaas.

Becausie of the issues rais=d in the defence no condition

2 gramting leave to defend. The issue of Certiorari is an additicnal reasoun

pa

aidé pop the substantial rosscn for secking leave to defsnd.
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In reply, Mr. Chin-See submitted that it was the indictment and not the
irformation in the criminal case which determines whetithar charge §hould be
fraudulent conversion or larceny. In the absence of clezr evidente no one can go
beycnd the Order made in the Criminal Court e.g. the defendaunt did noﬁ appreciate
-nature of the charge or that the Resident Magistrave d4id not have facts on whick
he made the order for the indictment for larceny. Tha prasumption ‘Omnia
Praesumuntur rite et Solemniter esse acta’ applied. The Defbndant was represented
)

by Counsel and the plea of guiity of larceny was ehiesrad. Fot the words ‘'‘prosescuted

tc conviction” -

See Archbold - 36 Edition 1966, paras 1092 P. 401

Ses also Niblett Ltd, v. Confectionets’ Mateérials Co. Lzd. (1921 AER Rep. P, 459).
CONCLUSIONS

Section 79(1) of the Civil Procedure (Code under which this summons is

brought reads as follows:

79.(1} Wnere the defendant appears to a writ of summens
specially indorsed with or accompanied by a statement of
claim under section 14 of this law, the piaintiff may on
affidavit mads by himself or by any other person who can
swear positively to the facts, verifying ithes cause of
action and the amount claimed {if any liquidated sum is
claimed) and stating that in his belief there is no defence
to the action except as to the amount of damages claimed
if any, apply to z judge for liberty to enter judgment

for such remedy or relief as upon ths statement of claim
the plaintiff may be entitled to. The Judgz thereupon,
unless the defendant satisfies him that he hies a good

-

defence to the zction on the merits or discloses such
facts as mey bz deemed sufficient te entitle him to defend
the action generally, may make an order =mpowsring the
plaintiff to =nter such judgment as may be just, having
regard to ths nature of the remedy or reiizf claimed.

The Supreme Court practice (The White Book) uudzr Order 14 of the Rules of
the Supreme Court (England) carries numerous cases in wihich these provisions have

been dealt with. A fow =2xamples will suffice.

In Saw v. Hakin 5 TLR 72, it was said that "As a gensral principle where a

efendant shows that he has z fazir case for defence, or rzasonable grounds for

.

settiag up a defence, or aven fair probability that he has a bona fide defence

he ought to have leave to dsfend”.



in Joaes v, Stone (1894) A.C. 172 rhe Court held chat Piczve to defend must be

£iven nnless there is oo dispute as to facts or law which raises 2 reasnasble

P P T g L5 sLs 2 R 3 . N
doubt thar the Plainriff is 2uritled te dudzmen

Gilmsre, 50 L,R. Ii. 238. it was hzid “Sumamary udgment under

thiz order should oot bz grazatad whea sericus couflici 2: £o matter of fact or

uestion or that for some oth:ar reason there ocught ©s br a triali and leave to

~n taw z2s could have

The Plaiutiff must not only show that there is me dzfernce 72 lbe actioa

g ao fairly arguabls poiunt Ce be argued on dbehalf of
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the dxztendant.

The issues in iff complains that

through a defect in

from the Uefendants asd this in breach of the provisions of Szetiom 13 of the
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S2l: of Goods act. On the ocher hand the defendeaavs scouily maintain that thsy

sr2 bona : fide ~ | purchasers for value of the said cex having bought the same

iz good faith and without znotice of any alleged defzet in the title of

©r

K 3 5

Carciyn Warren and as such acquired a good title to thz car as prev idsd by
Secition 23 of the said Act.
Having acquired a2 zood title to this motor cat a2y sold sam: to Plzinciff

at

+a
§1

in the R.M. Cou:x

n

bui through some unexplained and gquestiomable proceeding

o

Satiten Streer, Kingstoa au order was made in that Court depriviag the Plsintifif
of the ownership and pocsussion of the said car much Lo £he surprlse anc

»

the Darendanis.

i,

«“barvassment ol
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The defendants have filsd & defence and affidaviz in support and are
saxious to have the issues determined at a trial. Can it f{zirly be said that
thay have ao arguable points ¢ argue? I think not. I thirk they have serious
gquestions of law to be resclved. The defendants should have their day in Court.
Leecordingly, the applicaticn by the plaintiif for summsry judgment is

rafused and the summons is dismissed. The defendants are given unconditiomnal

izavz o defend.

Cus® co the defendaants o bz caxmed if not agreed
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