INTHE SUPREAMNE COURT OFJUDICATURE OF JAMAICA

CLAIM NO. C 12001 B 0SS

BETWEEN DEVMON BRY AN CLATMANT

CAdnvmistrator of the estate fan Bryan, Deccased)

AND THE ATTORNEY GENERAL DEFENDANT

M Kevin Poaoll mstracted by the Director of State Proceedings for Defendant
Heard: 30 Apnland 297 June 2007

Sinclar-Havnes. |

On Tune o 19960 fan Bryvan (the deccased) attended a tete at the Donald Quarrie Hich

school A he danced. he held his triend. Damian Nelson's walking stick. A voung lady soon

Jomed hime This perntod ot mirth was to end fatally,

Portentousive an arcument with a man iterrupted therr dancimg. However, he resumed
dancimge and expressed the view that evervthing was alrightt. Sometime later. the man with whom

oparenthy stealtlnly approached lim from behind, stabbed o and ran oft Tun

i

Fhe man the police officers who were sceuring the cate. Tan continued

t s =
RN ci ot 1o be ataiad chases Upon nearmg Constable Murray heo Constable Murra.
M o hin to stops He stopped. but aloss the otticer discharged his
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bvor byoyetyrt ol
Ho ospiian




The Clatmant’s chiim
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Pho clummant farther clamms that the shooting was without reasonable and probable canse,

The Claimant’s version of the facts

The clamant's witnesses testified that Tan Brayan held aowalking stick m s hand and that
he complied with the officer’s command. Upon being shot. he immediately cot up and enquired
of the officer why he had shot him and 11 he had not scen that a man had stabbed him and e w oo

chasmg e Tan fell backwards, Constable Murray wept and enquired where he was shot

A crowd wathered and shouted at the otficer. The officer offered o assist lan 1o the
hospital. Lin was placed mito o truck. The officer also went 1o the truck. However. the erowd
became hosule and began tirow g missiles at the officer. The otticer then pomeed Tis can ot thic
crowd and asked TWho next?” Pohice officers fired shots i the air moorder 1o disporse the

hostife crowd.

The Defence

Fhe detendant s version o

¢ pialsed in




d that the officer was noither neghivent nor mahicious. Rather. he
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Pacicioe and e Torce ampiosved was no

reater than was neces

the deccased assaulted Constable Muarray.

Submissions by M. Kevin Powell on behalf of the defendant

M Powell submitted that the clamant’s witnesses, Shawn Brvan and Damian Nelson are

pable tor the tollow me reasons:

I Shawn Bryvan's evidence 1s that he saw no pushing between the unknown assailant

and the deceased. Danmnan Nelson stated that there was pushing.

2 Shawn Bryan stated that no one ran: the crowd shified. Dannan Nelson stated that
there swas a chase.

3 Damian Nelson stated that the deccased dropped the stick when he was shot
whilst Shawn Bryan stated that the deceased fell.

-+ Shawn Brvan stated that he was the first person to reach the deceased whilst
Dannan Nelson tesutied that he was right beside hoand 10w as he who Hitted hiun
atter hie et and hut his head.

b Shawn Brvan stated that three shots were fred wwhite Damian Nelson's evidenee
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t Constable Murray had

U I B ahable
sOIdanie and Prananie

crvoor neghicence becatse e was put in e
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by the deccasced. Constable NMurray's account s ¢ saw the deccased runmimg towards hnm
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nean upraised positions He fired Tos gun because the deceased disobeved his

comnuand and m those corcumstances, his actions were reasonable, Farther, there s alsa IR

H

was regretiul, He wept and assisted the

ees The evidence indicates that the officer

vehiele

Moo Powell further submits that m has cortificate. the doctor stated that the cause of death
was woresult of shock and foss of blood from both injuries. Relving on Wilsher v Essex Area

Health Authority [1T99S] T A ER S710 he posits that the clammant must prove speciticalls
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which myury resulted mothe death o the deccased.

Submissions by Mrs. A Haughton-Cardenas

Mrs, Haughton-Cardenas submits that the orticer could not

Fhe deccusad had a walkimg suck that he could not have held high because he was mpred m his

s
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back. There was no blackenimy around the cunshot wound. Thus, the deceased could not

=
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not close enoun

been vory close to the olhicer. Tt should follow i e daoceasad was

(o




First Issue - whether the shooting was an act of self defence. aceidental or neolivent.

reat i ey
HIOLD &)

“lhe common law has alwavs recogmsed as one of these circumstances
the right of @ person o protect himsell from attack and to act 1 the
defence o others and 1f necessary o mihict violence on another 1 so
domg. [ no more force is used than s reasonable to repel the attack such
force 1s not unlawtul and no crime 1s committed.  Furthermore o man
about to be attacked does not have to wait for his assailant to strike the

first blow or fire the first shot; circumstances may justify a pre-cmptive

strike.

[t 1s because 1t s an essential element of all erimes of violence that the
violence or the threat of violence should be unlaw ful that self~defence. if
ratscd as anssue mn a criminal trial, must be disproved by the prosecution,
[f the prosccution fails to do so the accused 1s entitled to be acquitted
because the prosecution will have failed to prove an essential element of
the erime namely that the violence used by the accused was unlaw ful.”

According to Constable Beurtlle Robmson. the sole evewitness for the defence. the
Joceased held a knite iman uprased position. However, the witnesses for the clammant stated that
he had aowalkmye stick i his hand. Assuming that the defendant ideed held a knife, it would
have been reasonable tor the officer to believe that he was being attacked.  And it the deccased
disobeved his order to stop. the officer would have been justified in shooting, Even tf he held the

walking stick moan upratsed position and the detendant mistakenly but honestly felt 1t was a

Bal weapon or a weapon that could cause him sertous bodily harm he would have been enttled

o shoot He was under no duty to retreat or to wait tor his assatlant to strike the first blow, The

bant must. howes e, have held an honest belief

I

r Beckford v the Queen continued as follows at page 249

g

herwith

R ~ - i1 - PR ] N .
oul reasonable wrounds. s a

1

Y 1T
COHTHING

nooatives the nocessary mtention. so also must o
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’m question of

held by the '\icsbml;nn at all, [tihe ! sehiel was m

..t

its unrcasonableness, so far as sutlt or innocence. 1s neither
1
i

here nor thore, Toas arelevant,. Were 11 otherwise, the
1
: h

defendant would be convicted because he was negli

farling 1o recogmse that the victim was not consenting or

that a crime was not being committed and so on. In
other words the jury should be directed first of all that the

prosceution have the burden or duty of provine the
unlawiulness of the defendant’s actions: secondly, 11 the
defendant may have been labourme under a mistake as o
the facts. he must be juc &ui according to his mistaken view

of the facts: thirdlve that 1s so whether the nistake was,

on an objective view, a reasonable mistake or not.”

Inacase of self=defence. where self=defence or the prevention of crime is
concerned. 1t the jury came to the conclusion that the detendant belieyed.
or may hase believed: that he was beme attacked or that o erimie was being
committed. and that force was necessary to protect himselt or o prevent
the crime. then the proscecution have not proved their case. Tt however
the defendant's alleged belief was nustaken and 1if the mustake wus an
unreasonable one. that may be a powertul reason for coming o the
concluston that the beliet was not honestly held and should he

rejected.

Even af the jury come to the conclusion that the mistake was an
um‘c;\\‘omh]c one. 1l the detendant may genuinely have been lubowrme

1

under it he s entitled o relv upon 1w

Fhe virtual detendant, Constable Nwray has nottesttied. There 15 thoretore

mother person was




cxand havinge observed thor demeanour, T imd Daman

o w balance of probabilities most believable. He testified that
pran and he caughtup with b He could actually touch imy The otficer told Tun o drop the

stick. showed 1t to the officer and dropped 1ttt He told the

Vot was o walking

court that T never held the suek up i the air as it to move towards the officer. In a split second
he heard an explosion. He held his head down and partially stooped beside Tan. Tan fell e

recounts that Tun sad something and fell again. He caught lan the second time. He msisted that

the walkmy stick wus on the ground at the tme Lan was shot.

Nevin Bryvan™s evidence s that after heo Tan. was stabbed. some people were “shifting”
No one ran towards the exat. [t was only Tan and the man who stabbed him who ran to the exit.
Howeversatter fan was shot people began running. [ was: however, Damian’s testimony that
atter the stabbime mcrdent persons were “running up and down™ The court does not deem that a
stentticant diserepancy. Shawn ran ot mmmediately atter witnessing his brother. fan Brvan,
beme stabbed. Ths attention might have been concentrated towards his brother and his brother's
assathint Iy any evente on Shawn's evidence, there was movement by the people alter the

coccurred. Howesers Taceept Daman’s evidence that after the stabbing, persons not

-
sLihb

Damiran was also supported by Constable Beanlle Robmson who

1o the nuun ontrance. On o
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1S supported the post mortam report wineh

1,

rlackenmye mdicates that the deccased was shot whilst he s

+

the deceased s wound. Absence of

at feast two fectaway from Constable Murray,

Shawn testified that he heard the conversation between the ofticer and lan whil<t he.

Shawn. was about ten feet away. On a balance of prohabilities [ reject Shawn™s evidence in this

revard because music was plaving, It was a public dance and hence 1t is not unreasonable 1o

assume that the musie was being plaved guite loudly

[Uwas Shawa's evidence that atter his brother was shot he was the st person o hiold

hiom, I fact Shawn tesufied that he was outside when the shot was tired, However, Damnm s

cvidence was that he actually caught the deceased who tell into his arms. 1 aceept Damian as o

more rehable witness.

t

Shawn's westimony is that he did not see any carlier pushing between the deceasad and

s

s unknown stabbime assatlant. Howevers Danian. who was standing about s 1ot rons the

deccasad s stated that there was some pushimge and that he then went over to whore the men were

oo Shawn, was 260 vyl

pushimg cach othor. However, it was Shawn’s evidenee 1

o i e e el
SRS 591 DIURURR LIS D RS AL & 55 T0 A O

v s assanunt an that pomt Towas also




stabie Bewrtle Rol o s demcanour o
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cht and did not msprre confidence. Ths evidence 1s

he saw Constable NMurray pull a cun from his waist but he never saw him discharee the cun.

Ho did not even see wihneh direction the explosion came from He does not know who fired the

in cross-examination he sad upon hearning the explosion. the accused stopped

mmmediately and he saw lam fall o the ground and told the officer that a man had just stabbed
hime lan wmed and showed Constable Murray the stab wound. Whilst in conversation with
Constable Murrav, Tan felll T s Tus evidenee that Constable Murray was about [ive to ten feet
away. According to him. he was looking m the direction of Tan and Constable Murray. He
testitied that the deceased had a knite which he held inan upraised position. However, under
cross-examination he testified that 1t "happened quickly, i seconds.” vet, he claims to have scen
the deceased mconversation with Constable Murray before he fell. In the crrcumstances | do not

aceept s evidence on o balance of probabilities that he never saw where the explosion came

ron.
My lack of confidence o the othicer’s evidence was further compounded by the
u wately Tony defas upon bemny asked 1f the deceased retused to drop the koo T reject his

evidence that the deceased held o Knile meoan upraised posttion and was advancing towards

Constable NMurray s Troject hus evidence that the deceased refused to stop,

. "\v? .
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wl on the knrle w

of'the deccased. No blood was found on the w alkime stick,

n-Cardenas submints that the

-
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certificate could have been il
circumstances 1t should have been tested tor finger prints. On a balance of probabilities T aceept
Mrs, Haughton-Cardenas™ subnmssion that the knife could have been the knite which was used to
mflict the stab wound on the deccased by his assatlant. since the bload on the knife was human
blood of the Group A which was the same as that found on the shirt of the deceased. Taceept the
oy

evidence of the witnesses tor the clamant that Tan never had a knite, T rerect the evidence tha he

held a knrte moan upraised posiion.

Constable Robmson was vasallatory, At one point he testified that Constable Murran
and crtizens ook the deceased outside to the vehuele and Tater he sand citizens assisted him. Soon
atter he sand aoman he did not know ok him outside. His various versions of such o snple

|

matter engender erave uneertamty as o his rehabihiny and credibiling

First Issuce




es do not lead me to behieve that Constable Murray could

[aceept on o balance ol probabilities that the

He was told to stop and obeved. but was shot by the

[ appreciate that the prevathng circumstances i our soctety that of utter lawlessness on

the part of some of our citizens, require police officers to be vigilant i order to protect their lives
and the hives of others. Nevertheless, that fact does not remove from police officers the
responsibility o act i a manner that a prudent and reasonable man would in the circumstances.
[ tind that Constable NMurray discharged his fircarm i circumstances i which he had ample time
1o assess the situation but neghgenty tailed to do so. In the circumstances. the officer discharged

his firearm hasulv, carelesshy and without reasonable and probable cause.

Second Issue - whether the claimant has failed to show that the gun shot wound was

the cause of the deceased’s death

ol now examine M Powell's submission that the clamant’s ¢laim must fuil because

1

the deceased death could be autrburable 1o the stab wound: that the deccased died as aoresult of

the cun shotwound and not the stab wound. In support of this proposition, he relicd on Wilsher

voEssex o Area Health Authority [LUSS] TAER 87



The L aw

causatton. [ Levland Shipping  Company

Cas distmnet trom one another gs

“Causes are spoken of as if they s

beads marow or hinks ma chain, but i this metaphysical wpie has 1o be

reterred to wholly so. The cham of causation 15 o handy

, ts nadequate. Causation is not a cham. but o
net. At cach point intluences. forces, events. precedent and simultancous.
meets and the radiation from cach pomnt extends infinitely. At the point

where these various influences meet itis for the judement as upon a matier

of fact 1o declare which of the causes thus joined at the point of offect wias
R I

the proximate and which was the remote cause.”

Mio Powell submitted that that the clammant’s clamy must fl because the court is unable
to determme which wound resulted i the death, NMr lan Pow el s subnmiission has ot found
fvour with the court. The post mortem certiticate reveals that “death was due 1o lnvpovoleniic
shock us wresult of gun shot and stab wounds o the chest. Hypovolemie shock is detined by the
Webster's New World Dictionary as shock due to a decrcase m blood volume.  This is the
number one cause of shocks Tecan be due 1o Joss of blood from bleeding. Toss of blood plasma

through severe burns or dehydration.

The evidence s that both stab and cun shot wounds caused his death, The court s

IV Concadad.

that the case ol Wilsher s distmewshable. M Powd]

I Wilsher v Essex Area Health Authority, the
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the excess oxveen had

veontributed o the plamtit™s condivon. The House of Tords held that where

s mypury could have been attributed 1o more than one possible cause mcluding the

it retaned the burden of proot to estabhish that the defendant’™s

In that case the defendant was unable to discharge the burden

of proot on o balance of probabilities that the defendant’s breach of duty caused or materially

-

contributed 1o his injury,

In the instant case. the torensie certiticate stated that death was as a result of both

npuries.

Bonnineton Castings Ltd. v Wardlaw and Nicholson v Atlas Steel Foundry &

Fngincering Co. Ltd. [1930] T AITER 613 [1937] 1 AL ER 776 1937 SC (HIL) 44 settled the
e b l |

principle that the plamuft must establish on a balance of probabilities that the cause o death was

duce o the act or detault o the defendunt [ That principle was applied in the Wilsher casc].

Fven i the degree of contribution has not been estabhished., 1t cannot be seriously argued
that the vun shot swound w the deccased did not substantially contribute 1o his death although the

<tab wound was also a causce.

Ihe facts of Bonnington Castings Ltd v Wardlaw wre mstructive. The pursuer was

fover to e msible particles of sthea dust from two sources. One source tha

red an anmocent source because the pursuer could not

i




Tand ols:

“The Lord Ordinary and the magority of the Frest Division have dealt with

this case on the footing that there was an onus on the defenders, the

appellants, to prove that the dust tfrom the swing arinders did not cause the

1 : L
HY e danient

2 A

respondent’s discase. This view was based ona pass
of the Court ot Appeal m Pyner v Ibaldenbero 13

ER 547 ata49. [ 1946 KB 30 at 35) per Scou Lo

CHEthere is a delmie breach of asatety provision imposed
on the occupier of a factorv, and a workman s imjured m 3
wav which could result from the breach. the onus of proot
shitts on to the emplover to show that the breach was not
the cause. We think that the principle hes at the very basis
of statutory rules of absolute duty.”

LOF course the onus was on the defendants to prove delegation (i that
was an answer) and o prove contributory neghivence. and it may he tha
that 1s what the Court of Appeal has momimd. But the passace which |
have cited appears to go bevond that and. mn so far as it does soo Lam ot
the opiion Ih;xt s erroncous. U is seems obvious i principle that o
pursuer or plamutt must prove not only negligence or breach ot duty but
also that such fault caused. or materially contnibuted . his fnjury. and
there 1s ample authority for that proposition both in Scotland and

neland. Frean find neither reason nor authority tor the rule beiny
difterent where there 1s breach of o statwtory duty. The fact that

Parliament imposcs a duty tor the protection of conplovees has been held
to entitle an emplovee to sue i he s mjured as a result of a breach ol that
duty.  but it would be gomg a great deal turther o hold that it can be
mterred from the enactiment ot a duty that Parhament intended that any
emplovee suftermy mjury can sue his emplover merely because there was

a breach of duny and 1t 1s shown 1o be possibie that his njursy may have

been caused byt Inomy judament. the unp‘u‘ co musto i all cases: prove
his case by the ordimary standard of prootm envil actions: he nmast make 1t
appear at Jeast thatt on a balance of nl\x. thties. the breach o

I

caused. or matertatly contributed to. his mjury,

Ford Tucker sard of Scott LI s dictum i Vyner v Waldenbere Bros ©ed.:

< desrable that vour |
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AC 22 Incach casesitwill depend on the p mmv.lm facts pz’oxcd. and

the proper mierences o be drawn hcz‘ci‘ﬁml W t* ‘Ihcr the respondent has
I

i
5[“11\.1\_’\1?1 3 k!i:;.k

AHER OIS w621 1036 AC 613 at 623)

“The onus is on the respondent [the pursucer] to prove his case. and [ seeno
reason to depart from this clementary principle by imvokn 1; certain rules
ot onus said o be added on a correspondence between the injury suttered
and the evil guarded azainst by some statutory zwulmmn I think most, 1f
not all. o the cases which professed to lay down or to recognise some
such rule  could have  been decided as they were on simple rules of
cvidence, and Tagree thul virery Waldenberg Bros. Lud ([ 1945] 2 All
ER 547, 1«)4() KB 30), mso tar as it professed to enunciate a principle

of law Hhuung the onus ot proof, cannot be supported.”
Viscount Stmonds and Lord Somerville agreed.
Their Lordships coneluded. however, from the evidence that the inhalation of dust to
which the pursuer was exposed by the defender’s breach of statutory duty had made a material

contrtbutton to his pncumoconiosis which was sufficient to discharge the onus on the pursucr of

proving that his damage was caused by the defenders” tort.

In the mstant case. the doctor’s statement i the forensie certificate that the
deceased died as a result of both wounds has sufticiently discharged the onus which rests

with the clammant that the cun shot wound materially contributed to the death of the

fLord Bridee of Harmwieh i Wilsher ar sy

ilx\. xukl\ U[‘[’))!"' PR
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CHrdia there the tmocent” and "zl sihea dust
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onsceuin ¢ periedsy

T Tas gancie
Dody mavt

< pursuer

contributed to the cause of the di {

SCoro theorchicaily at least, one o

other may have been the sole cause, But where the Tavinman 15 told by the
1

doctor that the Tonger the brick dust ramains

risk ol dermatins, although the doctors cannot identifv the process of

causaton scienttically, there seems to be nothing trvational in dra s

t
brick dust remamed on the body probably contributed cumulatively o

AT
causation of the dermatius. Thelieve that a process of interential

reasoning on these zeneral Tmes underlies the decision ol the majoris in

VieCiheo s case.

I support of this view, [refer to the following passaces. Lord Reid said 1AW R

“The medical witnesses are o substantial agreement. Dernatis can be

caused. and this dermatitis was caused. by repeated minute abrasion of

outer horny fayer ot the skin followed by some injury to or chan

ST
underhving cells. the precise nature of which has not vet been diseon ered
by medical science. I man sweats profuscly for a considerable time the
outer fayer ot his skinas sottened and casthyv imured. 16 he is working i a
cloud ot abrastve brick dusto as this man was, the particles o dust will
adhere to his skin m considerable quantiny and exertion will cause them 1o
mjure the homy faver and expose o mpury or infection the tender cells

below. Then m some way not ver understood dermatitis may result, 14

the sk s not thoroughly washed as soon as the man couses work that
process can contimue at feast tor some considerable tme. This man had o
continue exerting himsclt after work by bievehne home white sull cakad

with sweat and grimes 5o he would be hable tor further iy until he

could wash himscell thoroughlhve Washing s the only pracue

of removing the danger of further mypuny,
the skimas cumulauve m the sense

mjuny the vreater the chance of

reason that nnmediate washi

L
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I accept the deHu 1on dz awn H‘f the Lord Ordinary between materially
mereasing the nisk that the discase will occur and making a4 matertal
contribution to its occurrence. There may be some logical sround for such
a distinetion where our knowled: “all the maternal factors s complete
But 1t hus often been said that the legal concept of causation 1s not b ascd
on logic or ;\hiimnﬂh\' [tast

ordmary man’s mind works in the every-day attairs of life, me a broad
and practical viewpoint I can see no ,\uh;xt;umul difference between saving
that what the respondents did matenally mcreased the risk of mjury to the
appellant and saving that what the respondents did made o material
contribution to s mjury.’

Lord Stmon sard ([1972] 3 AL ER TOOS at TOT4 [1973] T WRL | at 8):

‘But Bonninuton Castings Led. v Wardlaow and Nicholson v Addus Steel
Foundim & Eugineering Co. Led. estabhish, m my view, that where an
mjury is caused by two (or more) factors operating cumulatively, one (or
more) of which factors is a breach of duty and one (or more) is not so. in
such a way that 1t is impossible to ascertain the proportion in which the
factors were cffective mn producing the injury or which factor was
decisive, the faw does not require a pursuer or plamtft o prove the
mmpossible. but holds that he is entitled to damages for the mjury 1f he
proves on a balance of probabilitics that the breach or breaches of duty
contributed substantially to causing the injury. [ such factors so operate
cumulativelys 1t ase momy judgment, immaternial whether they do so

concurrently or successively)”

Our Court ot Appeal in Administrator General (Administrator of the estate of Moses

Maragh,

constdered as settled. the principles enunaated

Nicholson and Wilshire.

Alcoa

In

1

1 above the ground on Alcod’s premises. The deceased was found dead on the

Deceased) v Alcoa Minerals Inc. Ja. and PAHC Engineering Lud., 26 JLR 47

1 Bonnington Castings L.td., v Wardlaw and

that case above. Maragh died whilst enzaged in wark at the premises of the defendant

Mincrals: the sad defendant admitted he was an emplovee. The deccased was working

e
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o prove that it swas the defendant’'s neyl

ban Bryan sustamed two myjurics 1o his chest, a stab wound and 2 gun shot wound. There

1s no evidence as to which mjury was more severe, Dr. Bhaui stated in both the post mortem

report and the death registration form that he died as a result of hyvpervolemic shocks as a result

of  both mjurics,
The post mortem certificate states as {ollows:

“Frrcarm entry wound ..oms. in diameter in 3 RICS i RAAT sitnated 523
ms. from tocs and 0 s from midhine of the bady. SKin sumvounding the
wound was not burnt blackened or tattooed. On disscction projectile wis
tng.

seen to pass through intercostals space and lower lobe of right |
¢ was seen embedded under skincat T 12 Tevel on right side of

Projectil
back 2" from mudhne projectile recovered was a bullet handed over to

police.™

With regards to the stab wound the forensic ceruficate stated:

“Stab wound 1x e on mudial bacder of scapular situated 30 from toes
and 2.5 from midline ot the body. Tt was seen (o pass through 37 RICS

and upper lobe of right lung. Tt was about 2,537 deep and was dirceted
downward. forvard and medially.™

I the crreamstances 1t s just and equitable w apportion damaces equaliv b

between the

H H i -1 N [ P sryy drartiiioa EEEEEE PN [ Voo d
dotendant and the unknown asswlant Tam tortied ooy view by the deors ol our Court of

Appeal o the case of Mtorney General and Evelyn Simpson (Substituted for Harold
Simpson by order dated February 16, 2004) and Joseph Thorpe and Derrick Russell and

Estater Ernest Clarke (Represented by the Administrator General, by Order of the Court
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dated 247 September 2002) SCOA N 1

he hirst accwaad

it of that acordent he

Mre Simpson. As aore

. o el 1 thess Veeneamatoad ara cie crsasbvig lerrveens
sustained g COves ad o the h(\hj‘:ihil m an ambulance, the

second acerdent ocewrred. H-tatedis s the ambulunce collided with o vehiele causing the
ambuiance o overtum, Conseguentiy, the stretcher on which Mo Simpson was placed was not

secured property and became dislodued. Mro Stnpson sustained further myuries. Hams 10 AL

wis ot the tollowing view:

he Tearned tmal judge also held that of the 50% apportionment of
fability timposed on Mr. Clarke and the Attorney General, a contribution
ot 00" of that 307, should be paid by the Attorney General. [t appears to
me that the leawrned trial judge erred in this regard as the imposition of a
60", o SO contribution 1s disproportionate.”™

she continued at page 17:

“She held that the Attorney General 1s hiable for 00% of onc half ot the
assessed damages. As 1 opointed out carlier, the extent of the
apportionment to which the Attorney General should contribute as stated
by the Tearned tral judee 1s meorrect. The Attorney General and M.
Clarke had materially contributed o Mr, Stimpson’s injuries and resultant
disabilities. Tt is not possible to definiuvely establish what injurics
cmanated  from thenr neghigence. So far as the apportionment of
contribution on the part of the Attorney General 1s concerned. 1t would be
Just and cquitable that 30% of the general damages be shared cqually
between the Attorney General and Mr. Clarke’s estate.”

Pain and Sufferinge

[hissw clamm pursuant to the Taw Reform (Miscellancous Provisionsy Act. Secuon 2

thyofthe iy Retform Miscellaneous Provisions) Act states:

; ; )
upon the deatip ol DUrson

s of action subsistime avarnst



e deccasad could have rece
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(Sce Rosev Ford (1937 3 AL ER 230

lan Bryvan succumbed to his inguries shortdy after they were mthicted. Atier the infliction

the gun shot wound he spoke to the officer. Both Shavwn and Damian testitied that he was

alive up to the pomt he arrved at the hospital. Damazes [or pain and sufferine must he conline

cw hours he remamed alive. The sum awarded cannot be more than o aominal anount

ot
(sce Rose v Ford and Inez Brown (near relation of Paul Andrew Reid deceased) v David

Robinson and Sentry Service Co. Ltd. P Cappeal no. 27 2004 dated 147 Decomber 2004,

Anaward of S30.000.00 was made i October 2004 1 the case of Elizabeth Morean

Fnid Foreman and Owen Moss HCOV 0427 20030 That complamant survived for o day,

a -
N

However, he had a very limited degree of conscrousness, Applving a CPL of 249353 for June

2007 and 248206 for October 2004, One Hundred Thousand Dollars (STO0.000.00) 1ranslates 1o

ST2S879.00 which s rounded at ST30.000.00, The claimant in 1the instant case survived tor g

shorter pertod. however, he wuas conscious,

o circumstanees, the swm of ST30.000.00 15 ¢ reasonable Huure for pam and

sl Fhat freare must be apportioned cqually hetween the unknown as=athant and the
Jorendimt The detend s therefore hal L Suin o SOS O




Loss of Expectation of Life

Rose v Ford i

Pords reduced anavward of £1. 200000 10 £200.00 for an infant.

In the case of the Administrator General for Jamaica (Administrator for the estate of
Dereck Grant deceased) v The Shipping Association and Jeffery Gentles and Edgar Morris
Brown. an award of S2.000.00 was made on the 117 November 1983, On the 307 June 1985 in
the case ot Fakhourie (Kathleen) v Linden Green and the Attorney General 22 JI.R 333,
Bingham [ (as he then was) moapplying the principle enunciated in Benham v Gambling noted
at page 336 that the figure ought to take into consideration the continuing “slide in the value of
the Tocal currency ™ He inercased the sum trom S2.700.00 which was awarded by Ellis 1 in
Wensley Johnson v Selvin Graham and Another (1983) 20 JLR to $3.000.00. In November
PUss i award o S3.000.00 was made i the case of Rhona Hibbert v the Attorney General.
Fhe Court of Appeal i 1990 in the case of Clarendon Parish Council and Stanley Ewan v
Junice Gouldbourne (Administratrix of the estate of Earnold Gouldbourne) (1990) 27 JLR
regarded the swm of 53.000.00 as being the conventional figure.  However, approximately
twelve years atter Jusuce Dukharan m Odemay Bartley v Errol Walters and Another CL 1999
B220 mnreported. awarded the sum of S70.000.00. Today that sum translates 10 S118.984.88

.

ot 140307 tor February 2002 und a CPL ol 24953 June 2007,

Lsh Authonues cited - (Kemp and Kemp the Quantum of

red the sum of

LR B LN



vever, must be a moderate figure which ought to take de

vnominal ones Considering the massive devaluation in the Jumaican

N ~ ~ T YTy iy £ veret Ins ey S - PR P
dothr, a sum of S250.000.00 can be constdered a moderate Duure,

I the arrcumstances an avward of S230.000.000 1s made. This sum 1s 1o

cqually between the defendant and the unknown assailant. The defendant s theretore liah

pay the clammant the sum of S123.000.00.

The Lost Years

The deccased was 20 vears old at the tme o hus death Te was cmplosved as an assstny
steeh man. He carned approximately 520,000,060 per month, Kevin Powell has uread the court o
apphy a multupher of T4 while Mrs. Haughton-Cardenas has argued that 1o 1s an appropriate
multupher.  In Gammell v Wilson  [1981] 1T Al ER 3780 the Enghish Court o Appeal
constdered a multiphier of 16 1o be appropriate for a 10 vear old bov. In the case of Elizabeth

Morgan v FEnid Foreman and Owen Moss HOV 0427 2003 delivered on the 13 o Ocio

2604 T apphed @ omuh ool 16 tor a 16 vear old boy who miended 0w

-

poal o Maurice Francis svhich was rererred o m Ursula Khan's

mdustres The Count of A

Ml s oo




Income Tax of  SAI3.730.00 must be deducted. The v

froure, the sum of STH.o00.00 must he added, His net annual income 1s theretore S206 25064

muluphed by T4 cquals S2R37.500.00, No evidence was chierted as to the deccased™s expenses

and what contribuuon 1 any he made to the houschold, The Court ot Appeal in the case of the

Jamaica Public Service Co. Ltd v Elsada Morgan 23 JLR 143 was of the following vien

1
i

which was expressed by Carev | A at page [43.

“he experience mothe United Kingdom has plainly led the courts to adopt
this mathematcal formula. But we are not dealing with English conditions
m this jurisdiction and I would be slow until we had gained more experience
m this field to adopt a formula suited to Enghish conditions but not vet tested
i the Jamaica mulicu. We have no statistical accumulation of data m this
country to show what percentage of salary or wages, voung apprentices
spent on themselves, or for that matter scettled marricd men with families.
Plamnby we have not vet arrived at a percentage to wiieh the courts may

resort as is suggested i the case cited

Fam mundtul of the view expressed by the Court of Appeal. However in the absence of

any evidences Toam oblized o estimate a sum which would represent his probable Tiving
cxpenses. I the case o Gammell v Wilson substantial evidence as to the deceased s wav of life
was presanted 1o the judge from which he was able to assess the deccased’s probable hving
cxpenses, both tor the munediate future and in the Tonger terme The trial judee was of the view
that the deceased who was 13 vears old would have spent two-thirds of his income whilst he

remaed at home and three-quarters alter he left home. The House of Tords did not o




Wesley Johnson v Sebvin Graham and Aunother (1953 20

i HINAs Of [er canmmnags o ner the
I the ol Elizabeth Morean. the 16 veal oid deccused was sull a stwudent There was

P . O [N I e diryes by : R 3. y sy
pursucd studics m butkding technoloov, T was of the view that

oraduation he would have remaimed at home and would have spent 1wo

immaediarely afier his

thirds of his income on himseli. He would have graduated at 1S 1 also surmised that he would

-

have remained home for four vears after his graduation. Thercafier on a balance of probabilitics,

he would have Ieft home and would probably spend five-sixths o his carnings on himseld

In the mstant case. the deccased resided at home at the ume of his death. This evidence
was derived from the post mortem report and his death certificate. No evidenee was adduced by
Mrs Hanghton-Cardenas as to how the deceased’s income was spent. In the circumstances. [ aom
toreed o assume that he would have spent about one-third on himsel! and two-thirds oo his
estate. An error was made i caleulating this head of damages which Mrs Hauchton-Cardenas
has agreed. The equivalent fracton for one-third should have been applied in the caleulation:
howevers one-sinth was used mstead. The sum of SEO23.006G which represents the two-thirds
partion of his mcome which he would have spent on himselt must be subtracied from s net

eone of S2Z837.500.000 The sum of SO0 33750 remains. This Hgure represents the one-third

g

portion which he would have spenton ns estate. The detendant s lable to the clamnt tor o halt

of that sum which 15 S480. 768,75,



Speciad Damages

In the

W
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DCdapporitondd | v betweon the defendant and the unknown assalant

Fxemplary Damages

(uducment tor the claimant as follows;

Accordme

1. General damages awarded

(a) m the sum of S480.768.75 1in respect of lost carnings with interest at 6% per
annum i respect of the pre-trial vears from the 47 December 2001 to the 217

3

Tune 2006 and thereatter at 30610 297 Tune 2007:and

i(h i the sum of SO5.000.00 which represents the award for pain and suffering with
mterest at 0o per annum from the 47 of December 2001 to the 217 of June 2006

and therealter at 3%, to the 297 of June 200

2 L.oss of Fxpectation of ©ite

One Hundred and Twenty Five Thousand dollars (S123.000.00)
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