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CARBERRY, J.A.:

This was an appeal from a judgment of Downer, J.
delivered on the 31st May, 1985, in which he found in damages |
for the plaintiff. |

We heard and dismissed this appeal on the 13th
Novermber, 1985, and promised to put our reasons in writing.
We do sc now. »

The respondent, hereafter called the plaintiff, J
was described thus by the trial judge, Downer J.:

"Ceorge Lindo is a diffident
soft spoken Rastafarian, who
wears his hair in locks.”

The appellant, hereafter calle? the defendant, was
at all material times a private in the Jamaica Defence Yorce.
On the 3ist July, 1976, due to a State of Emergency declared
on 19th Jjune, 1976, he was required to assist the pnlice in the | //”
execution of their duties, and in particular was on foot patrol’ .

|
in the Denham Town area, along with a party of nolicemen. It g
) |



is not in dispute that this party was fired on, but thereafter
almost every item of the subsequent story was hotly disputed.

The plaintiff heard the sound of the exchange of
gun fire: he lived nearby. After the shots had ceased, he went
outside to see what had happened, and standing at the gate of
his premises called to his sister-in-law. %hile they were
talking a police raiic car drove up. The defendant emerged
from it, and according to the glaintiff, the defendant demanded
to know who had been shooting at hir and the police a while
ago, and suggested (expletives deleted) that they werc friends
of the plaintiff. Plaintiff was picked up, and taken to the
Denham Town Police Station. At the station defendant when
asked why he had 'brought the plaintiff in, replied that
plaintiff had fired shots at him at Nelson Street. The police
then replied in effect that Jdefendant should have ''cleaned" him
(the plaintiff) up, i.e. shot him, before bringing him into
the station. The <efendant’s response to this suggestion was
to man-handle the plaintiff, and when the watching policemen
remarked that he was "romping® with the (expletive leleted) boy,
the defendant, who already had his gun drawn, fired two shots
at him at point blank range. Thev entered his neck and his jaw.
He fell. He was taken to the hospital and was there treated for
very seriocus injuries to neck and jaw.

The defendant's story was very different. He claimed
that when the police-military party was fired on all the others
save himself fled. He stood his ground and returned the fire,
and further that a civilian on a motor-bike came on the scene
and gave him a 1ift in his efforts to pursue the gunmen, who

ran, and that the plaintiff was cne of them, and that plaintiff
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flung his gun away, and that he then held the plaintiff and took
him te the station. At the station the defendant alleged that
the plaintiff attempted to wrest a gun from one of the police-
men, one Hall, and that seeing this he shot the plaintiff who
was trying to escape. He claimed tc have fired one shot only.

Faced with these two stories, (neither of which was
supported by any other witnesses), Downer J. in his written
judgment expressed himself thus:

"1 find Bryan's story incredible. He

gave his evidence under obvious stress
especially when he was being cross-
examined by Mr. Kandekore (Plaintiff's
counsel at the trial) about the previous
criminal proceedings, to which I shall
return. Lindo, on the other hand, was
scft spoken but was never shaken by

Mr. Fraser on this asrect of the evidence.
His evidence has a ring of truth; I

accent it rather than the soldier's tale.”

In the argument before us challenge to the trial judge's

findings of fact was withdrawn. Downer J. awarded damages in
the sum of $2,230 special damages, and $35,000.00 for general
damages, adding that if he had been asked to do so he would have
awarded a2 further $7,000.00 for exemplary damages, following

Rookes v. Barnard (1964) A.C. at p. 1129. There was no appeal

on the question of the damages awarded.

What happenéd subseguently to the incident of the
31st July 1676? It appears that no charge was brought against
the plaintiff in respect of the allegation that he had fired
at the police-military party. Instead, the defendant was tricd
at the Circuit Court, evidentiy on a charge of shooting or
wounding the plaintiff with intent, and was convicted. He
alleges that ''the judge let me go' and that "I did nct go to

priscn’., It is not clear exactly what this mcant.




The plaintiff's writ was filed on the 25th February,
1981, claiming damages "for assault for that on or about the
31st day of July, 1976, the defendant unlawfully shot the
plaintiff in the Denham Town Police Statioen”. The original
statement of claim was filed on the 23rd July, 1981. Judgment
in default of appearance was obtained on the 6th November, 1981,
and an assessment of damages was ordered. On the 20th October,
1982, at the instance of the Director of State Proceedings, the
default judgment was set aside, and leave given to the defendant
to file and deliver a defence within twenty-one days. The
defence filed denied the plaintiff's allegations and set out
those of the defendant, and in addition pleaded the Public
Authorities Protection Act. Subsequently an amended statement
of claim was filed and served: it deleted an allegation in the
original statement of claim to the effect that the defendant
"was in the course of his duty"”, and it gave details of the
special damages claimed. This prompted an amended defence in
which the defendant allecged that he was acting in the course
of his duty and by virtue of the powers prescribed by the State
of Emergency declared on June 19, 1976,

The reference to the State of Emergency added nothing
to this case. It was not argued that it gave the right to
anyone to shoot a prisoner gratuitously.

it will however be observed that the plaintiff in
this action did not sue the Attorney General under the Crown
Proceedings Act, nor did he seek to argue that the employers
of the defendant, (the Géyernment of Jamaica) were liable for
the wrong committed by the defendant on the ground that he was
acting within the course or scope of his employment. Possibly
it was thought that this would prevent the defendant praying in
aid the Public Authorities Protection Act. This as will be

shown later, was a mistaken idea, the Act protects nct only the




Authority but also its servants, but nevertheless the fact
remains that the Attorney General, though his office intervened
and conducted the defence vigorously, was not 2 party to the
action. Nevertheless it is clear that in the circumstances

of this case it was to be expected that the Government which

had not only intervened and fought the case, would, if it went
against the soldier involved, honour the liability incurred

and pay the damages. It would have been sufficient for the
learned trial judge to so indicate, but in his written judgment
he went out of his way to state, in effect, that the nlaintiff's
advisers were at fault in not having sued the Attorney General,
and that the Attorney General would in his view have been liable
if sued.

The effect of these observations were to provide the
defence with an ingeniocus argument. It ran like this: The judge
“ound that the defendant was ncot within the protecticn of the
Public Authorities Act, because in shooting a priscner he could
not be said to be acting within the execution of his duty, yet
the judge alsc found that the Attcrney General would hawve been
liable on the ground that in doing what he did the defendant was
acting within the course or scope of his employment: therefore,
argued the appellants, there appears an inconsistency, and, if
the latter finding is right, then the former is wrong. In any
event they attacked the suggestion in the judgment that the Act
did not protect those public officers who were guilty of a
malicious act or a felonicus tort or crime.

The arpument is not well-founded, and results from
an over simplification of the law relating tc both the Public
Authorities Protection Act, and the law relating to vicarious
liability,

The relevant sectiorns or provisions of the Public

Authorities Protection Act read thus:
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"2. (1) Where any action, prosecution,
or other precceeding, is commenced against
any person for any act done in pursuance,
or execution; or intended execution, of
any law or of any public duty or authority
or in respect of any allesed neglect or
default in the execution of any such law,
duty, or authcrity, the following pro-
visions shall have effect -
(a) the action, prosecution, or
proceeding, shall not lie or
be instituted unless it is
commenced within one year next
after the act, neglect or
default complained of, or,
in the case of a ccntinuance of
injury or damage, within one
year next after the ceasing
thereof.”

The Act set out above reproduces almost verbatim the
provisions of the English Public Authorities Protection Act, 1893,
with this difference, that our Section 2 of Law 6 of 1967 sub-
stituted a period of one year for the original period of six
months. It is to be noted however that in England the 1893 Act
was amended by Section 21 of the Limitation Act of 1939, and has
eventually been abolished by Section 1 of the Law Reform
(Limitation of Actions) Act, 1854. It may be that at some time
in the {uture those responsible for law reform will consider
the desirability of making similar amendments to our own Act.

In cases where the Act is pleaded, three questions
atise for determination: (1) Is the person or body claiming the
nrotection of the Act a "public authority' within the Act?

(2) Is the act which is complained of cne that falls within the
protection of the Act? (3) 1if so, from what date dces the time
period indicated in the Act rurn? .

As to the first question, who is a2 public authority?

It is not necessary in this case tc go into all the authorities
that were cited and dealt with ir» the recent judgment in this

court in the case of Mildred Millen v. The University Hospital

of the West Indies Board of Manacement (S.C. Civil Appeal 43/84
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delivered 21st March 1986). The authorities ciearly show that
the armed forces of the Crown are a public authority. Sce

The Danube II (1921) P 183 ({.A.). The headnote of that case

correctly sets out the decision., It reads, in part:

"The Public Authovities Protection Act,
1863, applies to servants of the Crown
acting within the scope of their public
duties,.......

Accordingly, acticns against commissioned
officers in charge of His Majesty's ships
for damage by collision must be commenced
within six months and not within the
period of two years allowed by the
Maritime Convention Act.'

Lord Sterndale M.R. at page 187 observed:

"It seems to me that a man who under the
orders of the Crown - in this case the
Admiralty which is a department of the
Crown - is taking a battle target to
Scapa Flow for the purposcs of the fleet,
is undoubtediv engsged in a public duty.

Perhaps no merber of the public ceculd
complain if he did not take it; but
certzinly he was doing what was for the
benefit of the wnublic, and under the
suthority of the Crown; and it can, I
think, hardly bz denied that the Crown
is a public authority.”

It had carlier been held in Greenwell v. Howell (1900)

1 Q.B. 535 (C.A.) that servants of & public authority carrying
sut its duties were protected by the Act, and that decision was
re-~affirmed.

In Reeves v. Deane-Freeman (1952) 2 All E.R. 506
461 ;

(Lord Goddard €.J.) affirmed on appeal (1953) 1 All E.R.

(1953) 1 0.B. 459, it was held that a Canadian soldier driving
an army lorry in the course of his military duty was protected
by Section 21 of the Limitation Act, 13939, (equivalent to the
Public Authorities Act), taken in conjunction with the Visiting

Forces (British Commonwealth) Act, wher his lorry was involved

in an accident with a motor cyclist.

Bl
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Lord Goddard observed:

"It seems to me impossible to contend that
the army and its officers are not a pubiic
authority.”

However he added that it depended upon the nature of the

<;._ duty on which the soldier was engaged:
- “..... for I can conceive that, if, let
us say, the commanding officer of 2
battalion or depot had to attend some sccial
function, such as regimental sports meeting
or a special church service, for which it
might be proper for him to use an army car,
it might be that the driver would not be
acting in pursuance of a public duty, and,
if an accident took place on the journey
he might not be protectecd by the section.”
The judgment was affirmed by the Court of Appeal, both

b

courts citing and following Greenwell v. Howell, (supra) and The

<~f Danube II (supra):

This brings us to the second guestion: Was the act com-

plained of one that fell within the protection of the Act? It

is not every act which a public authority does that is protected
tv the Public Authorities Protection Act. The Act protects conly
acts dome in pursuance, or execution, or intended execution of

any law, or public duty, or authority.

(mk In Bradford Corporation v. Myers (1916) A €. 247 at 247

Lord Buckmaster L.C. observed:

".... the words of the section themselves
1imit the class of action, and show that it
was not intended to cover every act which a
local authority had power to perform.

In cther words, it is not because the act cut
of which an action arises is within their
power that a2 public authority enjoy the
benefit of the statute. It is because the
act is cne which is either an act in the
direct execution of a statute, nr in the

" discharge of a public duty, or the exercise

( J of a public authority.”
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He went on to hold that though the act out of which the
action arose (the delivery of coke) was intra vires the
corporation's powers, it was not one covered by the statute
under which they purported to act, ncr was it done in the
discharge of .any public duty, and they were not therefore

(‘} entitled to the protection of the Act.,

- This in part answers the argument put forward by the
defendant's counsel in this case: it is perfectly possible to
hold that an act is within the scope of employment, and is
intra vires the powers of a corporaticn, while holding that
it is not one which falls within the protection of the Act.

The matter goes further than that however. As a
limitation act the Public Authorities Protection Act has at

(Wﬂ least one unique feature, it covers acts that are done in the
intended execution cf any law, public duty, or authority. There
is therefore a mental element involved. In the second edition
of Halsbury's Laws of England, Vol. 26: Public Authcrities and
Public Ofiicers, in dealing with the Act, the matter is put
thus at pepe 295, para. 615:

"It is sufficient if the defendant has a
bona fide belief in a state of facts, which,
_ if true, would make his conduct lawful; and
( ) bona fides is presumed, in the absence of

— cogent evidence to the contrary..........

A defendant 'whe honéstly intends

to act in executicn of a public duty may be
protected although he acts 1in ignorance,; or

under a mistake, as to the law,

The person claiming protection must, however,
have acted colere officii and not for his own
benefit; and the act complained of must be in
purported execution of the duty and not merely
contemporaneous with such execution,

© 0o 8 8 c o0 0 0 &

Para 616, In cvery case the defendant must have
o acted in good faith, and therefore actions for
\w/ deécéit or malicious prosecution may be commenced

after the expiration of the six months’ limit."

Some of the cases cited in support of these propositions

in
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Halsbury, were cited to Downer J., and discussed in the arrument

3

efore us. It 18 propcsed 1o look briefly at some of them.

In 5. Pear & Son Ltd. v. Dublin Corporation (1887)

A.C. 351 (H.L.) The Cerporaticn were sued in deceit for damapcs
ror false renresentations ma&e?ggents of thelrs in respect of
certain foundations shown on plans for sewerage werkswhich the
wlaintiffs contracted to build for them. The effect of the
Zalse rvepresentations was that the plaintiffs, in completing the
contractual work, had been forced tc execute mcre costly works
tnan would otherwise have been required. Amongst the defences

wut foerward by the Corporation was one to the effect that the

rad not been commenced within six moaths as required by the
Authorities Protection Act, 1893. It wzs held that the

a false representaetion by which a private person was
induced tc enter intoe a orivate centract with a puvliic authority
tor the construction even of works authorised oy stetute could act
Lo held to be an act done Ly that authority “in pursuance or

execution of a public duivy” and that therefore tne statute did
not aprly.  See Lord Atkinson at p. 368, Thourh the main argument
turned on the effectiveness of a clause in the contract which
purported to bind the contractor o accepting the representations,
the point that the 1893 Act could not protect the defendant was
conceded, This ther is an example of a public cuthority beinp

sucd in tort for the frauc cof its agents.

(]

The point arose asgsin in Newell v. Starkie (1919) &35

L.J. (F.C.) 1. The records:

1, acting in the cxercise
y or pther authority, 1s not
the Public Authorities
t

on Act, 1893, if he acts malicicusly;
but malice cannot be presumec from the
fact that ko is mistaken as tc his zuthority

if he Lonz fide Lelieves that he is acting
nder the powers conferred upon kim, and

A plainti cannct deprive a ;,icncant cf
the protection of the Act merely by nleading
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“that the acts complained of were done
maliciously in the abscnce of evidence
to supnort the plea...™

In point of f{act there was no evidence ithat the

want had acted maliciously, but at p. 6 in his judpment
Lord Finlay said:

"Thc second observation which I have to
make is that the Act necessarily will
not ayply 1if it is established that
the dJdefendant has abusec his position
fcr the purpose of acting waliciously.
In that case he has not been acting
within the terms of the statutory cr
other lersal authority. He has not
been bona fide endeavouring ©o carry
it cut. In such a state of facts he

has abuszd his position for the

purpcese of doing a wrong, and the
proetection of this Act, of couvco never
cculd apply to such a Case.’

At mace 7 Lord Atkinson said:

“I quite concur with Lord Finlay on
this question about the Public
Authorities Protection Act, 1&83. It

is periectly true that a nublic cofficial,
acting in the exercise of a st: tutury or
other authority, cannot be protscted
under that Act if he acts maliciocusly

He may, however, be protected if he acts
mistakenly, but honestly, in the bona
fide belief that he is carrying cut the
cowers with which he fancies himsclf
endowed But it is impoussible to
nresume malice from the fact that he is
MISTAKET. co0.0.. A man is entitled to
protecticn if he bona ficde considers
thet he 1s carrying out the authority
conferred upon him. ......7

As it was found that there was in fact no evidence of

malice the remarks cited above were strictly speaking unnecessary

ot

for the decision, but they ¢ indicate their Lordskhip's comsidered

view of the scope ¢f the profuction afforaed by the Act.
LqL..Lo
Scammel § Mephew/v. Hurley (1929) 1 K.B. 415 (C.A.)

-

arose out of the weneral strike of 1926 in England. The defendun:s

(who numbered amongst them Mojor Attlee - later to become Prime

dirnister of England) were the members of the Electricity Supnly

zittee of the borough of Stepney, and were faced with a

wreatened strike in the cleciricity supuply under their coatrol.
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They mmade a bargasin with the strikers, the electricity workers
_ lishting
=né their union, that if they allowed street/and domestic Iichtin:
ts continue,; then the latiter might turn off the power line

supply.  They did this in the honest belief that it was the best

thnt could ke secured for the district in the faceo of the

reatened strike acticn. Tae plaintiffs sued them allceping thot

conspired withthe trade union invelve< to procure and

clectric power to their factory. The defendants pleaded the

Public Authorities Protection Act.
In kis judement, at paszse 427 Scrutton L.J. observed:
"To require the application of the Publ

Authoritics Protection Act, the acts NUat
be acts not authorised by any stﬂtut C

lesal power. It would appear, therciore,
if iliegzal acts are illy ”“nc {rom SCme

notive Otﬂ”T than an honest desire fo
exccute the statutory or ch\r lesal duty
and ap homnest bollef thet they are justified
by statutory or other legal authority; i1f
they urﬁ fone from a desire tc injure ¢
DCTSOn 0T L0 ASSIiSt SOME PETsSOn GO Cause,

w1tuou+ any honest belief that they are
covered Ly statutory uthority the Public

7/
Auathorities Protection Act is no defence,
acts carsininec of are not done in 1n;enp i
exgcution of a statute. but only in
pretenden execution thereotf.” b

Scrutton L.J. went on to consider "defaults" distin u-

ishing between those arising from simple forgetfulness or lgnorance

ed tc those committed intentionally from motives other thau
fesire to perform the statutory duty. He cited in suppoert the

Cictum of Lord Finlay in Newell v. Starkie referrcd to above.

Scrutton L.J. continued on, and at pase 429 said this:

"In my opinion, when a defendant
be zeting zs a member of a publi
statutory authority and pleads
Auth“&lliuu Protection Act, the T
that claim by proving
evidence tha the Jdefe iupt Was
intending to act in nursuance
”LUTUTY uthorlty, but was using his
“uthorlLy for some in ;T motive,
2. nits, or a purpose @ﬂLJTLLy cutsiae
the st?’ atory JLStl “ication.  When
lefend s are found Hurpﬁrtlﬂn to ex
a statute, the burden of nroof in wy op




"is on the uudlﬁtlffs to prove the
existence of the dishonest
mdtlvrs above described and the

sepfo of any honest desire to
cxecu > the statute, and such
ex1stugrb and absence should only
be found om streng and cogent
eVILence . cooooal

On the facts it was hel? that no dishcnest motive was

sroved and that the detence ofthe Act succeeded.

Preston and MNewsom, in their book ¥Limitation of Acticns™

(1854) put the matter this way:

‘“Bona fices: Where the defendant
relies upon the submission that he
was intending to perform a2 nublic
duty, as Jistinct from actually
performing 1t, the intehtloa rust be
zenuine, and there must be no taint
of malice. The Act protects nerscns
who act 1lsr'\kwnly, and the mistake,
standing zalione, raises no presumntion
cf malice. Lut once the p1q1nmL{F
has discharged the onus of proving
malice (and it is not a lipht one)
the defendant loses the benefit o
the Act, since no protection is
afforded thereby to perscns acting
in pretended execution of public
dutics,”

In the instsnt case, on the facts found by Downer J.

gt

i the evidence before him, this was a case of deliberate ana
cratuitous shooting of the plaintiff, for ne othsr reason tha
nat the defendant was responding tc the jecring of the police
sersonnel preésent. It was not an act done in pursuance, oOfF
execution, or even intended execution of any law, or putiic duty,
> authority. It was clearly a case in which the defendant was
usiny his pretended authority for some improper motive, whether
spite, or for a purposc entirely cutside the statutory or other
;ustification.

The answer to the second question therefore 1s that the
act complained of here, though done by a person prima facie

@

EnTit to the protectiosn of the Act, was one which was not

bead
)
ek
p

S8 oYt

{u

cted by the Act and fell outside the ‘cover that the Act

nrovides. This defence therefore failed, and the defendant was
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rightly found to be lieble, the action having been filed within
the ordinary period of limitation.
however

Turning / to consider further the arpument that the
remarks of Downer J., to the effect that had the Attorney Gencral
been sucd, on behalf of the Crown, he would have fournd the Crown
liakle, and the sugzestion that this is inconsistent with the

finding that the Public Authorities Protection Act did not protect

pioNy

[

- " 3 - " 3 " . ..
endant, it 1is imy ant to realize that}@%o findings are

i

not necessarily inconsistent. A master may be liable for the

‘ul act of his servant, thouph clearly the servent was not

actine in execution of his duty or intended cxecution of his

Salmend on Torts, 14th Edn. at page 658, under the

2o

caztion The course of Employment para. 194 provides a useful

o~

approach te the liability of 2 master for the wrongful acts done
by his servant. It reads in nart:

#1694, The Cecursc of bmployment

A master is nct responsible for z wronrsful act
Jdone by his servant unless it is done in the
course of his employment. It is deeomed to be so
dene if it is either (1) a2 wronpful act
authorised by the master, or (2) a wrongful

and unauthorised mocde of doing some act
authorised by the master. It is clear that the
master is reszonsible for acts actually
authorised by him: for 1iability would e¢xist in
this case, even if the relation Letwesn the
parties wuas mevrely one of apency, and net c¢ne

of service at 211. But a master, as opposed

to the employer ¢f an indepencent contractor,

is liable ceven for acts which he has not
authorised, vrovided they arc so cemnected with
acts which v has authorised that they may
ri~htly be regarded as modes~although 1mproper
modes -~ of Joine them. In other wo
master is resvonsible not merely o e
authorises his servant to do, but also for the
way in which he does it. If a servant does
nceligently that which he was authorised to

do carefully, or if he does frauculently that
which he was authorised to do honestly, or if
he does mistzkenly that which he was
authorised tu do correctly, his master will
answer for that negiigence, fraud or wistake.
'In 211 these cases’', said Willes J.,
dclivering the judgment of the Couvrt of
Exchequer Chomber in Barwick v. Enplish Jjoint
Stock Bank, 'it may be said that tae master
has not authoriscd the act. It is true, he
has not suthorised the particuliar act, but he

- -
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'has put the ngent in his place to <o that
class of acts, and he must be snswerable
for the manner in which the agent has
conducted himself in Jdoing the business
. which it was the act of his master to
(\ | place him in.' ;
On the other hand, if the unauthorised and
wrongful sct of the scrvant is not s
a mode of doinmp it, but is an indepcendent
act, the master is not responsitle: for in |
such 2 casc the servant is not acting in
the coursc of his employment, bLut has cone
outside of it. He can nec longer be said
be doinr; elthousgh in a wron; and
unauthorised way, what he was authoriscd to
do; he 1s doing what he was not authorised

to do =t

( """ ) At para. 196: under the cantion "Wilful wreng-doing by
servant” Salmond explores the problems that arise in this arca.
Therc are alsc two passages from Halsbury's Laws, 4th

ifo

(1376) Vol. 16: Emplovm

T
iab

the law as to vicarious 1

-
a

impaterial and para. 747:

)

criminal act. Th

745,

with the authorised act as

all.’

Fmn

ik

b

te be

ent: which discuss this problem in

-~

t 7 Hature of tort

o

ility at para. 74

loyer's liability

¢y read as follows:

of the tort immaterial

Where

otherwi
commltc
and the
tﬂrt is a
or arrast a
;nLrlﬂ »w“nr
2 breach of s
employer, inc
liable even w
malice or guil
instance, in

secutl Tib

P
\1‘11—

4

v

747, E Lx“.l? oy

ﬂmgldy

lJty of an employer 1s
the nature of the act
employee is immaterial
liable, whether the
a2 false impriscnment
onversion, a trespass, an
cf a [atent a nuisance or
tatutory duty. An
iuding 2 cmrpuvﬂtion
here the tort involives
1ty knuwlcuge9 as, for
the case of malicious pro
el or slander or fraud.

he t

is

for

's

in tort
act.

(I
ee”

liability
‘s criminal

In accordance
employer is

employee when

his authority, an employsr is not
exempt fron 1iaL111ty in tort because his
employce’s act amounts to a crinw,
provided it is an act for which he would
otherwise be 11 ablu Thus, if an act is

iable

thet
(_,j_' an
5COpcC

with the principle an

for the acts

acting within the of
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"done Ly emnleoyees in the course of their
employment, as wherﬁ they stecal foods
entrusted to the employer under s comtract

of carkla‘e, the nployur is responsibie

irrespective of his negligence, %hw
““sf of his respeonsibility being wi
the act was done in the course of
enployment. The mere fact that 8 1oss

is due to theft by a stranger does pot cf
itself necessarily lead to the conssgquence
that the loss is teo remcte for the
nepligence ¢f an employee, which nade
possible the theft, to result in the
¢mployer beinrs vicariously responsible for
the 10-..::} B}

b
)

o0

i
3
ther
@

Bach passage is supported by reference to a multiplicity

of cases. What is at issuc is the guesticn: When, if ever, is

a master liable for deliberste criminal action ¢f his servant?

and & study of the .cases seem to show that the master may be so
lisble, if the 2ct is one which arises either in the course cf the

servant's employment or is within his real or ostensible

authority, or 1is so closely connected with the

work that the servant is cemployed to do that it may fairly be

reparded as 2 wrengful and unauwthorised way of doing 1t. It can
aiso Le said that over the vears there has been a growing tendency
to hold the mastoer iiable, =2ven where the act was not only not

‘une for his benefit, but was done entirely fer the servant's

~
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far appear to fall into well wecosnized

crouns, consistent with the commeon law approach which is to

nrocews On a case te cuse basis. There are the "smokingy on the

3

iobt cases where the changzes that have teken place can bhe scen

]

T

clearly by contrasting Williams v. Jones (1865) 3 ¥ & C 60Z; 15%

E.R. 662: (master held not liable), with Jefferson v. Derbyshire

Formers Ltd (1921) 2 X.B. 231 and Century Insurance Lo. Ltd v.

g

Morthern Ireland Eoad Transport Board (1642) A.C, 508 {(1842)

1 AL B.R, 491 where the master was held liable and the majority

judrment in Williams v, Jones was cverruled.
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Then there are the cases of deliberate lishonesty by

sovvants ranging from cascs in which the dishonest act was donc

34]

to further the master's intcrest as in Barwick v. English Joint

(1867) L.R. 2 Ex. 259 to Lloyd v. Grace., Smith § Cc.

11

716 wvhere a solicitor's managing clerk used his

rob a client of the firm, and the master was held

i¢. An instructive contrast is to comparc Abrahiam v. Bullock

(1662) 8¢ L.T. 796 (master held liable for servant's nesligence
[

which permitted thieves to steal goceds entrusted to him): with

Choshire v. Bailey (1905) 1 K. B, 237 (where thc facts were

cractically identical, save that the servant was an active party

A

to the theft, and the master was held not liable). In

woryis v, C.W., Martin § Sons Ltd (1568) 1 Q.B. 7i6, the case cf

L
~3

overruled, on tine ~round that the master had entrusted
the customer's fur cocat to the servant who stole it, and was

iizble a2s a bailee. Thesce cases illustrate the proposition that

o
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0t e sald to have veewn acting in the

.
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cution of his duty by any stretch of imapginatiosn, yet the

master bhas been neld 1istie. See for example the Privy Council

moent in United Afvice Coy Ltd v. Saka Owcade (1355) A,

b

‘ne headnote of which veads:

"4 master is ilable for his servant's
freud wernetrated in the courss of
the master's business, whether the
fraud was for the master’'s benefit

or not, if it was committed by the

servant in the course of his
cuployment. ™

Perhaps the larsest single proup of cases, and those

?
closest to the instant case sye the cascs in which the servant

has Jeliberately assaulted a2 customer of his master: sometimes

e

it erises “out of the jch",sometimes it has been z matter of

venting his personal anger. Here too the range is encrmous. It

ranoes from cases such as Bayley v. Manchester, Sheiffield §

the stolen mink coat, Choshire v. Bailey was narrowly distinguished

C. 130,



{ ]
i
~

. .y

18.

e

Lincoinshire Railway (the misguided porter hauling a passenger

out of a carriage thinking wrongly he was in the wrong train:

master liable), to Dyer v. pMunlay (1895) 1 Q.B. 742 (Hire

qurchese firm's manaper committing an assault in re-possessing

firm's goods: master held liable), ¢o Poland v. Parr (1927)

1 K.B., 236 (off duty carter hitting down 2 small boy whom he
torought was stealing sugar from his master's dray: master held

liable.} On the other hand contrast Warren v. Henlys Ltd (1548)

2 A11 E.R. 935 (gas station attendant threatened by customer with

being reported punched customer, 'here is something to report me

for'; master held nat liable); Deatons Pty Ltd v. Flew (1949) 79

C.L.R. 370 (bar maid throwins glass at customer who insulted her:

master held not liable) compare Petterscn v. Royzl Oak Hotel Ltd.

(1548) N.Z.L.R, 136 (wherc on very similar facts the Court of
fopeal of New Zealand held that the bar man's act was so closely
connected with his work as to make the master liable for this
improzer mode of discharging his duty to keep order.)

What these cases cdo 1llustrate is that depending on how
closely cennectel the wrongful act is with the scrvant's employment,
a2 master may be held liable, though it is cléar that the wrongful
sct could in no way be regarded as being done in the execution
of the servant's duty, or the intended execution of that duty.

Thercfore there is no necessary incoasistency between
holdins that a defendant is not entitled to the protection of
the Public Authorities Protection Act, z2nd a finding that his
cmployer or master would or might be liable for the act with
which he has been chargod.

The Crown was not however sued in this case, and it is
nct necessary therefore to come to any firm conclusicn as tou
whether it would have been liable if sued. The obscrvations by

the learned trial judpge wore obiter; though no doubt he was

anxious to sce that the unfortunate plaintiff recovered the
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damages awarded for his injury from public funds, it would have
been sufficient for him to make ~this as a recommendation and
leave the matter thus, ¢onfident that in the circumstances of

this case the Crown would in fact meet the liability involved.

ROSS J.A,

1 agree.

WRIGHT J.A. (AG.)

I agree. The facts and the relevant law have been

adegquately dealt with and there is nothing that I can usefully






