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§ THE COURT OF APPEAL

ESIDENT MASISTRATE'S COURT CIVIL APPEAL No. 11/1972

———— . .

BEFORE: The Hon. iir. Justics Luckhoo, Presiaing.
The Hon. ¥r, Justice Fox, J.4.
The Hon. lir. Justice EZdun, J.A.

BETWEEN GURZEL BUCHANAN DEFEDANT /APPELLANT

AND DUSTACE IRVING PLATITIFF /RESPCNDENT

L.R. Cowan for the appellant.

D. McParlans for the respondant.

Heard: October 19, 1972, Jaanuary 26, 1973

LUCKHA00, J.A.:

On October 19, 1972, we allowed this appeal and prcmised tc put our
reasons therefor in writing. e regret the delay in loing so but tais was
due to'the fact that the exhibits in the case wefe returned to the Resident
Magistrate's Court Office in Hanover soon after the determinztion of the appeal
<:J\ and were only recently recovered from that office.

~ The respondent Bustace Irving, in the Resident Magistrate's Court for

the parish of Hanover, zllesed that on Octoger 9, 1969, the appellant Gurzel
Buchanan, tréséassed upon hig lands situate at McQuarrie in that parish and
that she (the appellant) wronzfully gnd unlawfully stopbed‘and interrupted
a survey which was then being made of those landé at his instance.

The learned resident magistrate found for the respondent in respect

of both acts allezed. He awarded the resuondent $19 as damages in respect of

- trespass and 331 as damages in respect of obstructing the survey together with

' X . .
@ "costs to be agreed or taxed.
The lands to which the responaent's claim relates were in the owner-

ship of the responuent's father William Irving at the time of the latter's
death intestate in 1914. William Irving was narried to tlarion Kerr and had

a number of children by her of whom the respondent was one. William Irving

and bis family all resided at Gravel Lane where he owned a parcel of land.
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1¥he tine of William Irving's death the requhdent waé ) years old and was

ths only surviving son of his parents. Ag ﬁeir aﬁ law the respondént would

have bzen entitled to the lands at ﬁcQuarrie aAd Grzvel Lane under the law

of inhs-itance then in force. ,Shbrtly-after_thé husband;a death the mother

re-mparried. She sold the land at Gravel Lanz and with -her second husband

(:[> took her chiluren to live at premises on the Mc@uarrie lanus. In 1928 the

‘. mother took t¥he apoeliant; then a child, to live with her. The mother's
seconi husband died. The appellant ocontiaued to live witk the respondent's
mother as a de fucto adopted child until the mother's death in Deéember, 1966. .
At all times they resided on the McQuarrcie lauds. In the meanwhile, in 1346,
the respondent built ais own housé on those lunds, barried threedyears later
and 7ith his wife resicsd in that house. In 1556 the mother had the
McQuarrie lands surveyed zad made.appliCQtion to’have those lands - some 1 acre

.(:J? and 39:5 perches in exteﬁt ~ re.istered in her own nane. In 1957 the

respondent lodsed a caveat ajainst his mother's application anu no further step

was taken by the mother ur to the fime of her death. The mother's last Will
was duly proved on Iovember 30, 1967, and prcbate thereof granted to the
appellant, the sole executrix named in the ¥ill.: The devises contained in that®

Will material to this matter are as follows -

" I GIVE DEVISE and BEQUEATH unto ﬁhe said QBRZEL BUCHANWAN
(;P my house ia which I now live tosether with OFE HALF ACRE
" : of land oz which the said house ig situate as owaner in fee

= simple and the Doundaries of this said OI'E HALF ACRE of
land must be sclected and determined by her.
' I GIV2 DEVISE and BEQUAATH unto LILIETH IRVIEG CYE HALF

ACRE of my s2id laend at Hopewell the boundaries of which must

be selected awi apyroved by my said Hxecutor. e

- UNTO EUST .CE ADCLPHUS IRVING I GIVE DEVISE and BEQUEATH
the sum of 0uLE SHILLIKZ %ED,SIK PEIICE as an evidence of his
inproper couduct and bad behaviour towards ne.

(;% ALL +the rest residue and remcinder of my estate both real
and persounal whutsoever and wheresoever situate not hereinbefore
specifically devised or bequeathed and of which I mizht die
posseése; T QIVE DEVISE and BEQUEATH unto the said GERZEL
BUCHANAN as to the Realty in fee simple and as %o the Personalty

absolute.” : ‘
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. papers-referring to-his-land in order to protect his interest therein.
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Phe Will was made on October 25, 1955, ana as the learned resicent ;

PR,

magts trate cdoncluied it woula appear that the mofher believeu herself entitled
to thé lands at McQuarrie ana at Gravel Lane as widow éf her deceased husband
Wiiiiam Irving. The licQuarrie lands she purported to devise by her last #ill
and as already noticed she éold the Gravel lLane lands in 1914; On Octobher 9,
1969; the respondent ;ngaged the services of a land surveyor one Mr. Alexander
Accbrding to the respondent the appellant was served with a notice of intended
survey . Such a notice is given in a fofm.prescribed.by the Schedule to the
Land Surveyors Regulations, 1944 made under the awthority of s.43 of the Land
Surveyors Law, Cap.211 and is required by s.27 of that Law t§ be given té

owners or occupiers of all lands adjoining lands proposed to be surveysd where

1hd§eEédjdfﬁingilands»may'beiaffected by the survey. Such a notice after

spécifying the -lands to be Surveyed and the time it is proposed to commence

‘the Ssurvey requests the porson served to attend by himself or his agent at the

place “and time ‘of commencement of the survey and to bring all diagrams and other

~Section-29-of “the-Land -Surveyors Law, Cap. 211 provides as follows -

129, Where the survey is undertaken by appointment of the owner

of any land then every owner of any land upon whom notice has
been served, and any person interested in and affected by the

“survey of such land, may cause to be served upon the survsyor,

¢

prior to the completion of the survey, notice of objection, i
in the prescribed form, to such survey. Upon service of such “

notice of objection the surveyor shall noﬁ proceed with the

survey in so far as it affects the land in respéct of which

notice was ziven until notice of Withdrdwal, in the prescribed ' '

form, is served upon such surveyor."

Although the appellant denied that she received such a notice she attended at
the time and place the survey was being carried out and made objection to the

survey in writing. Whether she did or did not receive a notice of intended

*survey is hot material to the respondent's claim in trespass for if she did her

-presence on the lands at that time would have béen in pursuance of the request
contained in the notice and therefore could not be a trespass and if she did
not (as she asserted in the course of her evidence), she was at that time

residing on a portion of the lands and had been so resiuing as the de facto

adopted dauzhter of the respondent's mothecr since 1928. .Indeed Mr. McFarlane
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for the respondent coacsaed thaf for tnisflattér.reaéon alone it is net possible
to suppert the lea;ned magistrate's finaing in févour of the respondent on his
claim in trespass. |

) | We now come to the question whether'in.obétructing the éurvey the
appellant wés liab%le in damages to the responaent.v It is clear that the
appellant's act in obstructing the survey proceedéd on the basis that the lands
being surveyed were ia. her 6wnership by reason of the dispositions contained
in the last Will of the respondént's mother. It is not dispﬁted fhat her
claim to the lands based as it was on the respondent's mother's last Will was
made bona fide, that is with a genuine belief that she was entitled thereto
under the respondent's mother's Wili. However, ﬁr. McFarlane submitted that
even though her claim to the lands may be held bona fide it must have soms
bagis in fact and in law. By that we understand him to be saying that an
objection based on a claim;which is honestly made would not avail the claimant
as a defence to a claim for damages for obstructing a survey unless it turns

out that the claim is well founded in fact as well as in point of law.

In support of that contention he cited the cases of Marshall v. Jacks & Wilson

R.M.C.A. No. 90/1971 decided by this Court oa February 25, 1972 and

Stokesfield Ltd. v. Taylor & Bennett (1928) Clark's Reports 287. The

former case is easily distinguishable from the instant case in that the

objector in the former case was neither the owner nor occupier of adjoiniﬁg
lands.which might have been affected by the survey and also no notice of
intended survey was served upon the objector, whereas in the instant case the
appellant was in occupation of part of the land to pe surveyed and further
it was a part of the respondent's case that a notice of intended survey was
gserved on the appellant; The report of the latter case is scanty and does
not state whether or not a ndtice of intended survey was served on the objector.
That case appeareg to have turned on a question of fact as to- whether or. not
the defendant was in possession of the land to be surveyed. A finding that
he was not iS'tantamounf to a finding of é lack of bona fides on the part of
the defendant. | In our view once the objector whplhaS‘been served with a
noticé under s.27 of Cap. 212 bona fide claims tc have, ibat is Senuinely
believes himself on reazonable gsrounds to have, an interest in the land to be

éurveyed it matters not that such a claim is later proved to be unfounded in

 law. So that althouzh the respondent in the instant case as heir at law was

lo




Piitled to succeed to ais father's lands on the latter's death and those lands

,Vﬁight have remained at all times in his ownership, it is apparent that the
.appellant bona fide claimed fo he entitled.uﬁder-thé responuent's mother's
Will. In suchvcircumSTances she was eﬁtitied on being served with a notics

. of intended survey, as the respondent asserted she was, to make her objection
Q‘ﬁ’ as contemplated by s.29 of Cap. 212 and cannot be held liable in damages

when by operation of law the survey. is stopped. In this connection see

Perry & Rodzers v. Senior (1969) 15 W.I.’. 127.

For these reasons we allowed the appeal.
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