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LUCG!OG, J .A.  r 

On October  19?  ?972,  we a l l o v e d  t h i s  a 2 p e a l  and p r c a i s a d  So 2 u t  ou r  

r e a s o n s  t h e r e f o r  i n  m i t i n g .  'Te r e g e t  t h e  Lelay' i n  doin,; s o  3u-L t h i s  was 

b e  t o  t h e  f a c t  t h a t  t i ~ a  e x h i b i t s  i n  t h e  cdse  were r e t u r n e d  t o  t h e  lieviiient 

M a g i s t r a t e ' s  Cour t  O f f i c e  i i z  Eanover soon a f t e r  t h e  d e t e r m i n a t i o n  of  ths a p p e a l  

and were o n l y  r e c e n t i g  r ecove red  from t h a t  o f f i c e .  

-i The r e s p o n d e n t  Eus tace  I r v i n g ,  i n  t h e  z e s i d e n t  M s z l s t r z t a ' s  Cour t  f o r  

t h e  p a r i s h  of  Hanover, e l l e g e d  t h a t  on October  9,  1969, t h e  a p p e l l a n t  Curze l  

Buchanan, t r e s p a s s e d  u>on h i s  l a n d s  , s i t u a t e  a t  McQuazrie i n  t h a t  i ~ s r i s h  and ' 

t h a t  s h e  ( t h e  a p p e l l a : ~ t )  wrongful ly  . q t i  un lawfu l ly  s tcpi>ed and in te i . ru? ted  

a survey which was t han  be ing  made of t hose  l a n d s  a t  h i s  i n s t a n c e .  

The l e a r n e d  r e s i d e n t  n a s i s t r a t e  found f o r  t h e  r e s p o n d e n t  i n  r e s p e c t  

of b o t h  a c t s  a l l e g e d .  H e  awarded t h e  res;;ondent $19 as danages  i n  r e s p e c t  of 

t r e a p i s s  and $31 a s  aamages i n  r e s p e c t  of obstruct in^ t h e  s u r v e y  t o g e t h e r  wi th  

' c o s t s  t o  be a d r e e d  o r  taxed .  

a he" l v n d s  t o  ~r'ilich t h e  r e s p o n a e n t ! ~  c'laim r e l a t e s  were i n  t h e  owner- 

s h i p  o f  t h e  r e sponc iec t1s  f a t h e r  William I r v i n g  a t  t h e  t i n e  o f  t h e  l a t t e r ' s  
- 

d e a t h  F n t e s t s t e  i n  1914. William I r v i n ~  was marr ieu  -i;o i',Iaricn Kerr  and fiai 

a number o f  c h i l d r e n  57 h e r  o f  whom t h e  r e s2onden t  was one. H i l l i a n  I r v i n g  

and h i s  f a m i l y  a l l  rea lc lec  a t  Grczvel L ~ n e  pillere fie owned a p a r c e l  o f  l a n d .  



I ihe  t ine  of  X i l l i a m  Irvingls d e a t h  t h e  r ~ a p q n c i a n t  wa,s 3 y e a r s  o l d  ?rid wae 

tbe only s u n r i v i n i  son  o f  i;is p a r e n t s .  is k e i r  at l a w  t h e  r e a j o n d i n t  wocld 

hava baen e n t i t l e ;  t o  t h e  lzncis a t  XoCJuarrie and  S r ~ v & l  Lane untier t h e  lax 
. . 

o f  inho..:itance t h e n  i n  Eoroe. , ~ h o r t l ~ - a f t e r  t h s  husbani l i s  d e a t h  t h e  mother 

re -nar r ied .  S'ne s o l d  t he  lgnd  a t  Gravel  Lan.; and wi th  .her  second husband 

took h e r  c h i l * u e n  t o  l i v e  r = t  g z a a i s e e  on t h e  BIcQuarrie l a n u s .  I n  1928 t h e  

mother took  t h e  a2,,elia!lt7 t h e n  a c h i l d ,  t o  l i v e  w i t h  he r .  The a o t h e r 1 s  

seconL hilsbarict d i e d .  The a 2 p e l l a n t  oont i :~ued t o  l i v e  w i t h  t h e  r e s p o n d e n t ' s  

n o t h e r  as a he  f s c t o  aaopted  c h i l d  u n t i l  t h a  ::other's Geath i n  Deoenber, 1966. 

A€ a l l  t imes  t h a y  resid-25 on t h e  5 l c Q u a r ~ ~ i e  l a s d s .  I n  t h e  meanuhile ,  i n  1346, 

t he  r e s y o a d e n t  b u i l t  i ~ i ~  cxn house ou t h o s e  lLL:1is, n a r r i a d  t h r e e  y e a z s  l a t e r  

and a i t h  h i s  w i f e  res i? -sd  i l l  t h a t  house. I n  1956 t h e  mother had the 

McQuarrie l a n d s  surveyed and n ~ d c  ap?l ic .&t ion  t o  have t h o s e  l a n d s  - some 4 a c r e  
f I ,  

and 39.5 p a r c h e s  i n  e x t e i ~ t  - r e - i s t e r e d  i:1 her own nana. I n  '1957 t h e  
6 .. , 

r e ~ i ~ o n d e n t  l o d ~ e d  a c a v e a t  a ~ a i n s t  h i s  iflother's a y p l i c a t i o n  &nu no f l r r t h e r  st03 

was t hken  by t h e  mother u l  t o  t h e  t is le  of he2 d e a t h .  The m o t h e r ' s  l a s t  ? r i l l  

was d u l y   roved on ITovember 30, '1967, and p r c b a t e  t h e r e o f  p a n t e d  t o  tho  

a ;?e l lan t ,  t h e  s o l e  axecut:i-ix n a n d  i n  t h e  7T111. The d e v i s e s  c o n t a i n e d  i n  Ghat 

??ill m a t e r i a l  t o  t h i s  r n ~ t t a r  a r e  a s  f o l l o b ~ s  - 
!I I GIVZ DZViSE end BBQfiE;iTE u n t o  $he s a i d  ZZRRBFL WJCHL!aUJ 

my house i,i :?hi& I now l i v e  t o p t h e r  with 0x3 !:UiLF LC33 

o f  l a n d  or, which t h e  s a i d  house i s  s i t u a t e  as o a a e r  i n  f e e  

* s imple  and tile j o u n d a r i e s  of t h i s  s a i d  0123 ' U F  ACBE o f  

l a n d  must be s e l e c t e d  and U e t e r s i a e d  by her .  

I SIV3 2;"VIS.C anu 3EQLlXATH u n t o  LILILTH IRVIGZ CITE W F  

ACBE o f  my sdiu l s n d  a t  Hopevel l  t h e  boundar ies  of  which rust 

be s e l e c t e d  a:,!; ap;:roveci by 'zy s a i d  2 i e c u t o r .  . . .,. . . 
2 ,  

UNTO ~ . J i L  ..CE i'0CI;PhXS 1RVIT;B I !3IVX 3XVISE and BEQUEZtTH 

t h e  sum of OZZ. SHILLIG3 XaD, 3T.X PZTCE as a n  evi&ence  o f  h i s  

in-groper C O ~ A ~ U C ~  and bad behaviour  towarus ae. 

ALL t h e  r e s t ,  r e s i d u e  anu r e rx . inde r  of my e s t a t e  b o t h  r e a l  

ani persouctl  i1:h;tsoever and xhe resoeva r  s i t u i i t e  i iot h e r e i n b e f o r e  

, e y o c i f i c a l l g .  r:ievised o r  bequeathed anii o f  :?hich I m i ~ h t  d i e  

possessei ;  I GLITZ DEVISE and BiZQEZATH u n t o  the sa id  

BUCKUiAX as tc t h e  R e a l t y  i n  f o e  s i cp l e  and a s  t o  t h e  P e r s o n a l t y  

abso lu te . "  , 



.--. - 

&i& f $ ~ i k  w&S ma on October 25, 1955, anti a s  the  lea rned  r e s i c a n t  

r nfrgs&?stds 6ondre1ed it; >~'dald %??ear t h s t  t h a  inother Selieveu h e r s e l f  e n t i t l e i  

t o  ..*he iands' a t  Mcquarrie. an& a t  Gravel 'Lane a s  widow of her  ueceasea husband 

W i 3 l i b m  Xrving. The iiicQuarrie' l a n i s  she p.urported t o  dev ise  by her  l a s t  d i l l  

/ ,  and a s  a l r eady  not iced she s o l d  the  Gravel Lsae lands i n  1914. On October 9 ,  

&) lg@, the respondent engaged the  s e rv i ce s  of a l i n d  surveyor one Mr. Alexander 

t o  B e e y  the McQuarrie l anas  and paid the surveyor ' s  f e e  of 10 guineas.  

Acc*bmiinj t o  tha  respondent the  a2pe l ian t  was served with a no t i ce  of intended 

survey.  Such a no t i ce  i s  given i n  a form prescr ibad by the  Schedule t o  the  

Land Surveyors Re,.ulations, 1944' made unclar t he  a u t h o r i t y  of s .43 of the  Land 

Snrvbyors -Law, Caa. 21 1 a rd  -is -required by s. 27 of t h a t  Law t o  be given t o  

-or occupiers  of a l l - l a n d s  a d j o i n i n ~  iands proposed t o  5e surveyed irhere 

f b%e %d idzitin; -Idnds may be a f f e c t e d  by the  surveg. Such a no t i ce  a f t e r  

19 sp6df ' y ing the  -lands t o  be iurveysd and the  time i t  i s  proposed t o  commence 

t h e % - ~ e y r r e q u 6 s t s - t h e  porson served t o  a t t end  by himself or  h i s  &dent a t  t he  

plkce-and t i n o  of cornsencement of  the survey arid t o  Sr ing  a l l  diagrams and o ther  

pape r s l r e f  e r ~ i n g  t o  -his - - l and- in  ordar  t o  a ro tec t '  h i s  i n t e r e s t  there in .  

-3edtfon-~9-of~the-Land-Smveyors Law, Cap. 211 provides a s  fol lows - 

"29 .  Where the  survey i s  undertaken by appointment of the  owner 

of any lanu then evsry owner of any land ugon whom no t i ce  has 

been served,  and any person i n t e r e s t e d  i n  and a f f e c t e d  by the  

survey of such l a d ,  nay cause t o  52 served upon the  survayor,  
4 < 

p r i o r  t o  the  completion of the  survey, no t icz  of ob jec t ion ,  

i n  the  prescr ibed form, t o  such survey. Upon se rv i ce  of such 

no t i ce  of o l ~ j e c t i o n  t he  surveyor s h a l l  not proceed with  the  

survey i n  so  f a r  a s  i t  a f f e c t s  the land i n  r e s ~ a c t  of xhich 

no t i ce  was divan u n t i l  no t ice  of withdrawal, i n  t he  prescr iSed 

form, i s  served upon such surveyor. I' 

Althoudh the appe l l an t  denied t h a t  she ' received such a no t i ce  she a t tanded a t  

C the  tima and place the  surveg was 3 e i n ~  ca r r i ed  ou t  and made ob j ac t i on  t o  the  

< #  survey i n  -mi t i ng .  khether she d i d  o r  d id  not race ive  a no t i ce  of intended 
'.- . 

Burvey i s  not mater ia l  t o  the  responkent ' s  claim i n  t r e spas s  f o r  i f  she d i d  her  

presence on the  lands  a t  t h a t  t i n e  would have t e e n  i n  pursuance of the  r eques t  

contained i n  the no t ice  2nd there fore  could not  5e a t r e spas s  and i f  she tiid 

not ( a s  she a s s e r t e d  i n  the  course  of her  evidence),  she was st t h a t  t i n e  

r e s i d i n g  on a por t ion  of tha  ldnds and had been so  r e s i d i n g  ss t h e  de f a c t o  

adopted dauzhter of tha respondent ' s  nothcr s i n c e  1928. .Indead M r .  IlcFazlane 



rfor t h e  r e sponden t  conoeaed t h a t  f o r  tnis ' l a t t e z  r e z s o n  a l o n e  i t  i s  n o t  p o s s i b l e  I 
7 t o  a u l p o r t  t h e  l e a r n e d  l a g i s t r a t e ' s  f i m i n g  i n  f avour  of  t h e  r s s p o n d e n t  on h i s  

We now cone t o  t h e  q u e s t i o n  whether i n ,  obs  t r u c  t i n 2  t h a  survey tha .  4 

1 1 T 
a p p e l l a n t  was l i a 5 l e  i n  damages t o  t h e  r e s 2 o n ~ e n t .  It i s  c l e a r  t h a t  t h e  

8 'I a p p e l l a n t ' s  a c t  i n  o b s t ~ u c t i n g  t h e  su rvey  2roceeaed  on t h e  b a s i s  t h a t  t h e  l a n d s  

b e i n &  surveyed  were i n . h e r  ownership by r e a s o n  of t he  d i s p o s i t i o n s  c o n t a i n e d  

i n  t h e  l a s t  : ? i l l  o f  t h e  r e s p o n d e n t ' s  mother. It i s  n o t  d i s p u t e d  t h a t  h e r  

claim t o  t h e  lancis based  a s  i t  was on* t h e  r e s p o n d e n t ' s  m o t h e r ' s  las t  Till was 

made - bona - 9  f i d e  t h a t  i s  w i t h  a ~ e n u i n e  b e l i e f  t h a t  she  was e n t i t l e &  t h e r e t o  

under t h e  r e s p o n d e n t ' s  n o t h e r ' s  #ill. However, b. McFazlane s u b m i t t e d  t h a t  

even  thou& h e r  c l a i m  t o  t h e  i a n d s  may be h e l d  -- borla f i d e  ii nirsi hsve son6 

C b a s i s  i n  f a c t  and i n  l a w .  By t h a t  we unde r s t and  him t o  be s a y i n d  t h a t  a n  

;@ o b j a c t i o n  based  on a c l a im 'wh ich  . i s  h o n e s t l y  nade would n o t  a v a i l  t h e  c l a i m a n t  

as a defence  t o  a  c l a i m  f o r  damages f o r  o b s t r u c t i n s  a su rvey  u n l s s s  i t  t u r n s  

o u t  t h a t  t h e  c l a i m  i s  w e l l  founded i n  f a c t  as w e l l  as i n  p o i n t  of  l a w .  

I n  s u p p o r t  o f  t h a t  c o n t e n t i o n  he c i t e d  t h e  c a s e s  of  K a r s h a l l  v .  Jacks & ilTilson 

R.M.C.A. ITo. 90/1971 dec ided  by t h i s  Court 0'1 FeSruary  25, 1972 and 

S t o k e s f i e l d  L td .  v. Tay lo r  & Benne t t  (1923) C l a r k ' s  Repor t s  287. The 

former  c a s e  i s  e a s i l y  d i s t i n g u i s h a b l e  f r o n  t h e  i n s t a n t  c a s e  i n  t h a t  thd  

o b j e c t o r  i n  t h e  former  c a s e  was n e i t h e r  t h e  owner nor  o c c u p i e r  of  ad jo in in ;  
I 

lands. ,which might  Lava Seen a f f e c t e d  by t h e  s u r v e y  and a l s o  no h o t i c e  of 

i n t e n d e d  s u r v e y  was s e r v e d  u?on t h e  o b j e c t o r ,  whereas i n  t h e  i n s t a n t  c a s e  t h e  

a p p e l l a n t  was i n  occu2a t ion  o f  p a r t  of t h e  l z n d  t o  be  surveyed  and f u r t h e r  

it was a p a t  o f  t h e  r e s > o n d e n t l s  c a s e  t h a t  a n o t i c e  of  i n t e n a e d  s u r v e y  was 

s e r v e d  on t h e  a p g e l l a n t .  The r e p o r t  o f  t h e  l a t t e r  c a s e  i s  s c a n t y  anu does  

n o t  s t a t e  whether  o r  n o t  a n o t i c e  of i n t e n d e d  su rvey  was s e r v e d  on t h e  o b j e c t o r .  

i 
T h a t  c a s e  a p p e a r o  t o  hzve t u r n e d  on a q u a s t i o n  of f a c t  as t o  whether  o r  n o t  

t h e  de fendan t  was i n  p o s s e s s i o n  of t h e  l and  t o  be surveyed .  d f i n d i n g  t h a t  

he  was n o t  is  tzntamount  t o  a f i n d i n g  o f  a l a c k  of bona f i d e s  on t h e  p u t  o f  

t h e  dofandnnt .  I n  ou r  v iew once t h e  o b j e c t o r  who has  been s e r v e d  w i t h  a 

n o t i c e  under  9.27 o f  C.22. 212 bona fF!ie.clair...s t c  have ,  t h a t  is g e n u i n e l y  

b e l i e v e s  h imse l f  on r e a s o n a b l e  Lrounus t o  have ,  a n  i n t e r e s t  i n  t h e  l a n d  t o  be 

su rveyed  i t  m a t t e r s  n o t  t d a t  s u c h  a c l a im i s  l i t e r  provau t o  5e  unfounded i n  

law. So t h a t  a l t h o u ~ h  t h o  r e s p o n d e n t  i n  t h e  i n s t a n t  c a s a  as h e i r  a t  law pias 
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l e u  t o  succeed  t o  h i s  f a t h e r ' s  l a n d s  on t h e  l a t t e r ' s  d e a t h  s n d  t h o s e  l a n d s  

g h t  have ramalned a t  211 t i r a s  i n  h i s  o a n e r s h i p ,  i t  is a g p a r e n t  t h a t  t h e  

a p p e l l a n t  bond -- f i d e  c la imed t o  5 e  e n t i t l e d  ande r  t h e  r e s p o n u e n t l s  m o t h e r ' s  

W i l l .  I n  s u c h  c i r cums tances  s h e  w a s  e n t i t l e d  on be ing  s e r v e d  w i t h  a n o t i c e  

o f  i n t e n d e d  s u r v e y ,  as t h e  r e s p o n d e n t  a s s e r t e d  s h e  was, t o  make h e r  o b j e c t i o n  

a s  oontempla ted  bj s .29  of Cap. 212 and  cannot  be h e l d  l i a b l e  i n  damages 

when by o p e r e t i o n  o f  l a w  t h e  survey.  i s  s t o p ~ e d .  I n  t h i s  c o n n e c t i o n  s e e  

P e r r y  & Rodgers v. S e n i o r  (1969) 1 5  W.I.B. 127. 

For  t h e s e  r e a s o n s  we a l lowed  t h e  a p p e a l .  


