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Holden at Lucea, Hanover Loart

Coram:; Parnell, J.
Llection Petition, Suit Wo. C.L. BOLE of 1977
Bacil Buck Petitioner

Aston King and
Lgbert Campbell Respondents

C ,'H Vinston Spaulding and A. J. Dabdoub for the petitioner;
t
K. D, Knight, Glen Cruickshank and Robext Pickersgill for the
respondent Kingj

Lloyd Ellis, Seniox Assistant Attorney General and Rupert Lopez .,
Crown Counsel for the respondent Campbell.

Heard; 1978: July 10, 11, 12, 13, 14, 17, 18, 19, 20, 21
Sept. 13-23; 25-29
cet, 2-5
Nov, 20-23; 27-30
Dec, 1 and 4

£ :
gﬁ; 1979: March 5-9; 1l2-l6; 19-23; 26-30
July 2-5; 9-10; 1l6-19; 23-27; 30-31
Mg, 1-3; 7-10; 13-17,
January 3, 1980
Parnell, J.
This is an election petitior‘ which hac arisen out of the general
5
election held on the 15th December, 1976, The petitioner was the unsuccess-
ful candidate for the Jamaica labour Party in the ¢ontest for the constitucn::
of Hanover Eastern, The first respondent King was the representative of Llc
(- Peoples National Party in the contest. The second respondent returned Mr,
King as the candidate duly clected. The margin of victory was 150 votes.
A brief summary of the result may be put as follows:
(1) Electors on the list: 12,77}
{2) Electoxrs who voted: 11,079
{3) Percentage of clectors
voting: 86.75
. {4) voting for first respondent
/‘\ King: 5,580
(5) Veoting for the petitioner
: Buck: 5,430
L
(6) Votes spoilt 69

The evidence has disclosed that the election contest was keen.
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The period during which the enumeration exertion was in foxce, was marked
with‘incidents which call for close scrutiny. And on election day, thexe
were certain events which were not comfortable.

The hearing lasted for 8l days ovex a span of about 13 months. A
period of 23 days was consumed by counsel in their closing addresses. Apart
from tendering numerous documentary exhibits, the petitioner called 8
witnesses and the first respondent called 23 witnesses. The respondent

Campbell did not give evidence neither was any witness called on his behalf.

Complaint of the petitionex

In his petition dated the 19th January, 1977, the petitionexr has
outlined his grievances. The petition has 13 paragraphs. Paragraphs 4 to 13
contain the sting and substance of his complaint. When reduced to simple
terms, the allegations contained in the relevant paragraphs may be put as
follows:

(1) That persons whose names did not appear on any list of

electors for the Constituency, did in fact vote in the

election.

(2) That persons who had no identification card wexe allowed
to vote without being thumb-printed and swoxn.

{3) That certain persons whose names appeared once on the List
of Electors, voted more than once.

(4) That‘numerous persons who had not attained the age of 18 years,
did in fact vote throughout the constituency.

(5) That the election was marked by irregularities in breach of

the Representation of the People Act resulting in voting by
persons:

{a) who were not entitled to vote;

(b} who voted at polling stations where they were not
entitled to vote.

{6) That at three Polling Stations more perxsons voted than the
number of persons whose names appeared on the official lists
of electors for the respective polling stations.

r\\ (N That certain persons whose names appear in the Poll Books
P as having voted did not in fact wvote.

aph of the petition which I shall quote in full.
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"that persons whosc names appear on the
Supplcmentary Lists as Electors for the
said Constituency were deprived of the
opportunity of excrcising their right to
vote due to the late or non-arxrrival of the
said Supplcmentary Lists.”

It is not in disﬁutc that no cvidence was tendered at the hearing
to support this ground. What was tendcred ,is evidence tending to support
the suggestion that certain persons who were then supporters of the
political party to which the petitioner belongs,had done cverxrything
required to ensurc that their names did appear on the Supplementary List
for the relevant polling division. However, their names did not appear on
any supplementary list and as a result they lost their constitutional right
to vote for such candidate as they thought fit to support. It was urged
with great force by Counsel for the petitioncr that the omission from the
Supplomentaxy Lists of the names of persons suspected to be supporters of the
petitioner, was or is cvidence that a powerful conspiracy was in existence
in the constituency designed to defeat the laws dealing with parliamentary
election; to thwart the will cf thc electors and gencrally to bring about
a result which is not in unison with thc concept of a frec and fair election.
I shall refer to this aspect of the case in more detail in due course.

There are two other paragraphs in the petition to which brief
reference may be made at this stage. Paragraph 4 claims that morc valid
ballots were cast for the petitioner than the amount in favour of the
respondent King. A prayer is, thercfore, tendercd asking that the
petitioner be declared to be the candidate duly clected for the constiteuncy.
And in paragraph 12, a complaint is made that under the Grant of Poll, 88
polling stations were designated wherc electors were entitled to vote. But
on elcction day only 75 peolling stations were put in operation. It is
claimed that as a result persons who werc entitled to vote were denied
that opportunity. At the hearing no evidence was tendered to prove that
electors were deprived the opportunity to vote as a result of the reduction
of the number of polling stations from 88 to 75. However, in due coursc,
I shall make further reference‘to this aspect of the preparation for

holding theelection in the constituency.
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The grounds relied on in the petition, the evidence tendered in
support, the suggestions made during the cross-—examination of witnessecs and
the arguments advanced, all together have brought undexr close review the
conduct of the second respondent and that of the€lection officers in the poex-
formance of their duties preparatory to the holding of the election. The

events on election day in the constituency are also put under examination.

Preliminary skirmish

Where a judge is sitting with a jury in the trial of a causc, it is
a safe guide that he should sum up the case to the jury in the way that it has
been conducted. 1In the same way, where an election petition has been keenly
contested and dcbated, the trial judge should follow closely, in the prepara-
tion of his judgment, the path taken by Counscl in the conduct of the casc
and in particular, he should ncte the strategy - if any -~ which was cmployed
in traversing the covered ground.

When the hearing started, Mr. Ellis on behalf of himself and of thc
other attorneys appearing for the respondent, took a point, which if it had
been accepted would have resulted in the dismissal of the petition without
any cvidence being hcard on its mexits. The point taken by Mr. Ellis may be
summarised as follows:

"An examination of the petition shows that

the petitioner is alleging that several
irregularities on the part of clcction officers
did take place prior to and on the day of the
election, that in effect the conduct of the
election cfficers who functioned in the
constituency has been brought under scrutiny.
There is no allegation in any of the para-
graphs of the petition that the election
officers acted otherwise than in good faith.
In the absence of a specific allegation that
bad faith was employed, the petition is
incurably defective and should be dismissed
with the usual consequcnces.”

In the course of his submissions, Mr. Ellis rclied on the provision
of sec.l07 of the Reprecsentation of the People Act. He also urged in support
the nisi prius ruling of Hercules, J (as hc then was) in the unreported casc
of Powcll v, Manley which was heard in January, 1968. Mr. Knight in a brici
contribution adopted the submissions cof Mr. Ellis and urged a contention
based on a construction of sec.8 of the Election Petitions Act to which I
shall refer hercafter. The Court did not call on Mr. Spaulding to deal with
Mr. Knight's contention. The main thrust of the submission of Mr. Spaulding
is that wherc substantial breaches of the law have been proved in the hearire

H.

A S



s

o~

-5 -

of an election petition, the bonz or mala fides of any election officer
concerned in the eclection is irrelcevant for the purposes of pleading and
that it is the election court to say - after the case is heard on the merits-—
whether the breaches have been proved and if yes, whether any and what
consequence will flow from that finding.

I will cdeal fixgst with the provision of sec.l07 of the Representation
of the People Act (hercinafter refexred to as "the Act"). It is a lengthy
provision which was debated by Parliament in 1957 and 1962, Thc Parcnt aAct
of 1944 (Law 44/1944) aid not make any such provision. But in an attempt
to keep pace with the ingenuity and machination of modern politicians and
their ardent supporters in a modern and rapidly changing society, Parlioment
very wisely made provision to deal specifically with a cexrtain mischief.

The essence of the provision sc far as is relevant is as follows,
Wherc an clection petition is being heard, the election judgce should not makc
any order declaring the election void for the rcason that:

(a) There was no publication of any official list of electors

or of any notice required to bc published supplied ox

given by an clection officer as dirccted by the Act., And the
mere fact that the election officer was tardy in publishing
the list or notice or in supplying copies to some designataed
person of what should be published, is not enough to make

the election void unless the couxt is satisfied that the
failure on the part of the election officer to comply with
the statutory requirement was a result of bad faith. In

/acting other words he was not/honestly or in good faith in the
performance of his duty.

b) Where there has been a wrongful omission from or inclusion
in of the name of an elector, in any official list of
clectors, such an omission or inclusion is not cnough to
make an election void unless the court is satisfied that
the omission or inclusion was a rcsult of bad faith on thc
part of election cfficer engaged in the preparation of the
official list,

In addition, the section appears to state generally that the merc
irrcqularity in the appointment of an election officer is not sufficient to
make an clection void. In (a) and (b) above I have underlinod what I
regard as a proviso or cxception to the mischief which Parliament was
dealing with.

When examined in\Llrlight of the above paraphrasing of the sccticn -

assuming that the paraphrasc is accurate - the following consequences flow:

loese
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Section 107 of the Act may b¢ regarded as curative

or saving wherc clection cfficers honcstly perfoxming
their statutory duty, committed an error of the |
kind stipulated. The curative effect of the scetion
prevents a declaration that the clection is void.

The curative element in the scetion is not to be
resorted to until a stage has becn reached wherc the
Court would bce inclined to declarce the c¢lcction
invalid. The sccticn opens with the words

"notwithstanding anything to the contrary.®

The scction implics that no particular formula can

be applied with reasonable confidence in cvery casc.
In cach casc, the clection judge must try to form a
recasonable and practical conclusicn as to whether,
upon the facts as they appear, there was a general
endeavour on the part of an election officer to pre-
parc for an clection which was brewing upon the prin-
ciples and directives outlined in the Act but owing
to the fraility of mankind and the vicissitudes cof the
period his best cfforts were bedevilled by a genuinc
error of omission or commission.

Before the clection court can come to the conclusion
that the conduct of the clection officexr in the facc

of any transgrecssiocn cof the Act, was genuine and that
it cught not to disturb the result in the particular
circumstanccs, the merits of the casc must first be
hecard. The court cannot be "satisfied” by mercly
looking at the plcadings. The weord "satisfied”
connotes some standard of proof. It does not connoto

a mere inspection of the paragraphs in a petition or

a balancing in thc art of drafting an clecticn petition
by an astute counscl when compared with the c¢fforts of
a layman who is not precluded from drafting and prescnting
his c¢lecticn petition. The Court must look at the
substance and not to the fomm.

Thce curative medicine which scc.l07 contains is not
to be rcgarded as a weapon in the axmoury of the
petiticner, In the circumstances which find harmony
with the public intexest and in the light of the
events which transpired, the medicine may act as a
shield for the winning candidate who £inds himself
as a respondent. In an attempt to arrive at a just
conclusicn, the impression must not be crcated that
the Court will be astute tc find excuscs fox the
ignoring cf specific prcvisions and directions of the
Act designed towards the holding of a clean and fair
clection.

The ease of Powell v. Manley which Mr. Ellis analysed with his usucl

skill and eloquence is, with respect, not binding on this Court, 1In that

case, the petitioner lost a keenly contested election in a2 bid for a scat in

Kingston Central.

The respondent Manley won by 43 votesg., In the petition

7 grounds of complaint were made and where applicable, clear particulars

werce given. Sce the Jamaica Gazette Extraordinary dated April 20, 1967 at

pages 544-545, The conduct of clection officers in the running of the

Seovns
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election was severcly questionced. Breaches of the fAct which do not fall
under the specific umbrella of scec.l07 werce cither expressly ox impliedly
alleged but no allegation was madce that the clection officers designated acte
in bad faith in thc acts of cmission or commission complained of. & battooy
of eupcricnced and learnced advocates appearcd for the interested partics in
the hearing before Hercules, J. Therce is no reported recoxd of the casce
othcex than what appecared in the Gleaner of January 10, 11 and 12, 1968.
During thc coursc of the hearing, I was supplied with photo-copies of the
Gleancr report. I have rcad thce reported argument of counsel with interest.
The learned trial judge appcearcd to have been converted by the ingenious
arguncnts of counsel who appearcd for the respondent Mr. Manley and for the
Returning Officcr Mr. B, R. Williams. Without any attempt to analyse the
subnissions made, I shall statc in a summary form what I rcegard as fallacics
and defocts gdetected in the arguments and in the decision.

(a) There was an assumption that an election petition
should be carcfully combed beforce evidence is
tendcrced on the merits with a view to detecting
flaws in "plcading®.

) There was an assumption that the Civil Procedurc Code
applies rigidly to an clection petition. Dut the
application is for the purpose of founding arguments to
destroy the petition. Any healing powcr or discretion
which may be found in the Code foxr the purposc of
kecping the petition alive, i.e. amendment does not
apply.Wtithout any authority the code is to be applied
in part and rejected in part,

{c) Therc was an assumption that in the hearing of an
elcetion petition, the Court is confined to a mere
balancing of the rxelative rights and merits of two
candidates together with the balancing of the
ingenuity and foresight of the attorxneys for each
of the candidates. The fact that the Court is
required to go beyend the candidates and protect the
public intercest and concern in the conduct of an
clection was inadvertently overlooked,

() In dealing with an election casc, the golden rule is
that the Court should avoid, if it is rcasonably
possible, giving effect to technical objections aimed
at preventing the trial on the merits. This golden rulc
was ignored by the technical arguments advanced and
the ruling which uphcld them resulting in a destruction
of 'the pctition without any fact on the merits being
outlined in Court.

(c) Section 3 of the Election Petitions Act shows that a
right to present an clection petition is granted to

any ordinary person who voted or who had a right to
vote in the constituency concerned. The Act has not

Jeven
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prescribed the form which the petition should

take as is the case in England, Canada, Now
Zecaland and in other Commonwcalth countrices.,
The layman is not required to employ a pleadcer
or lawycr to draft his petition and thercioxce
he cannot be summarily driven from the judgment
seat by the clection judge owing to a mere
technicality in stating an allegation in a para-
graph of a pectition.
(£) There was an assumption -~ and this is a very
scrious flaw in the argument - that cven where
a mandatory provision of the Act ig found directing
an clection officer what should be done in a particular
eventuality, an allegation in an election petiticn
that the breach was committed must be accompanied by
a further asserticn that the alleged breach or irregu-
larity was donc in bad faith.

The short summary abeve outlined is sufficient for me to say that
the decision in Powcll v, Manley is not sound and should not be followced.

I shall now turn to that portion of the argument of Mr. Knight
which prayed for a dismissal of the petition on the ground that section 8 of
the Election Petitiors Act was not complied with by the petitioner. The
contention of Mr. Xnight is to the effect that sec.8 of the Act quotc{llﬁa§ﬁk¥al
is mandatory. That is to say, that it must be strictly complicd with by a
petitioncr. He argued that wherc - as in this casc -~ a petitioner allegces
general grounds of complaint, particularxs of the acts complained of must b
furnished by the petitioner within ten days of the prescentation of the
petition. As I understand it, hce was urging the point that the duty to
supply the particulars is obligatory and the petitioncr is bound thercby
even if the respondent does not request the further and better particulars,
The sanction of a non compliance, according to Mr. Knight, is a dismissal cf
the petition before the petitioner is allowed to open his case., For the
Court to drive away a petitioner fxom the judgment seat on this ground is
such a serious step, that it xcequires a carcful examination tc ascertain
whether this consequence was intcended by the Legislaturce and whether in fact
a liberal construction of the Ilcction Petitions Act as a whole lecads to this
startling result, I hcpc I may be pardoned if I pass over the several
authorities quoted by Mr. Knight in support of this aspect of his argument.
In my view, the authorities cited do not assist me at all., That is why I
shall resort to the historical approach in order to elucidate my conclusion

on the point. It is sometimes said that where a direct precedent on a point

is abscnt, it is an cncouragcment to counscl to show valour in advocacy.
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That could be the reason which causced . Mr, Knight to demonstrate the brand
of advocacy which I witnessed during his final addroess lasting feor eleven

days.

Somc History

The Flection Petitions Act has been in force in Jamaica sincc
April 17,1885. It was cnacted shortly afterxr the arvxival in Jamaica of Six
Henxy Noxman as Governor. Sir Henyy arrived in 1833 and brought with him
an Order which gave Jamaica a new form of government instcad of Crown
Govermment pure and simple. & Leogislative Council was introducced and some
of thc members wexe to be elected by the people.

The Act of 1885 follows certain provisions of the English
Parliamentary Act of 1868 which came into force on July 31 of that year.
The object of the statute was to substitute a new tribunal for the trial of
clection petitions in place of the old clection committecs. And sec.26
of the statute specifically provided as follows:

"Until rules of Court have been made in
pursuance of this Act, and so far as such

rules do not extend,the principles, practice,
anC rules on which Committees of the House
of Commons have herctofore acted in dealing
with election pctitions shall be obscrved so
far as may be by the Court and judge in casc
of clection petitions under this Lct,”

Scc.20 of the Act provided as follows:

"An c¢lcection petition under this Act shall
be in such form and statc such mattcrs as
may bc prescribed,®

The Rules were prescribed in Novamber 1868. It is to be observed that 61
Rules werc made and published and in December 1863, March 1869 and in
January 1875, additional rules were made. Rule 2(2) of the 1868 Rules had
this provision:

"It (election petition) shall state the
holding and result of the clection and
shall statc briefly the facts and grounds
relied on to sustain the prayer.”

And Rule 6 provided as follows:

"Bvicdence need not be stated in the Petition,
but the Court or Judge may order such parti-
culars as may he necessary to prevent surprise
and unnecessary oxpensc, and to insurc a fair
and effectual trial in the same way as in
oxdinary proccedings in the Court of Common
Pleas, and upon such terms ac to costs and
otherwise as may be ordered.®

9
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The Blection Petitions fict of Jamaica has not adopted scc.20 of the 1262
English nhct. Provision has not been madce for the making of Rulas to
govern the foxm and content of a petiticon., But as I have alrcady peinted
out, the Act followed the Englich counterpart in sceveral particulars and
it is clecar that the new government which Sir Henry Noxman introduccd,
intended that the spirit and intendment of the English Statutc should e
followed in Jamaica in so far as provision was cxpressly or impliedly
made. It is in the light of the history of the Election Petiticns Act of
1835, that the interprctation ¢f sec.8 which Mr. XKnight has uscd to found
his argument should be considerced. Section 3 is as follows:

" It shall be sufficient that a petition shall

statce generally the grounds on which the petitioner

relies for challe¢nging the clection or return, con-

cluding with a statement of the rclief sought;

particulars, however, of the acts complained of as

avoiding the clection or rxeturn shall be furnishcd

by the petitioncr to the respondent, within ten days

after the presentation of the petition.

It shall bec lawful for a Judge of the Supreme

Court, on a summons taken out by the respondent

for the purposc, to ordex further and better parti-

culars to be furnished by the petitioner, or on a

summons being taken out by the petitioner to

allow such particulars to be added to or amended,”
The eighth section, without referring to the form, provides that gencral
grounds of complaint may be made in the first instance; that particulars
shall be furnished by the petitioner within ten days after the presentation
of the petition. Then the section provides for rccourse to a Judge of
the High Court by way of summons sceking an order for further and better
particulars if thc petitioncr Jdoes not supply them in time or having
supplied them, the rcspondent tokes the view that what has been supplicd
is not enough. The 1885 Legislature, without specifically referring to
Rule 6 of the English Rulcs to which I have referred, adopted the intention

Elcction Petitions

of Rulc 6 when sec.8 of the/Act was being considercd. It proceceded on
the hypothesis that the stating of a gencral ground is to be regarded ae
stating some particular act or fact. Any other view would mean that
the new English Governcr and his brand new Legislaturc while intending to
follow the English Act and the Rules made hercunder, deliberately providod
for a deviation from them. The result would be that whercas action had

bcen taken to provide for the hearing of an election petition in the ncwlss

created clectoral system, that the stops taken could be casily defuatued

P Y
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by the Court allowing a technical argument of the kind raised by Mr.
Knight to prevail. M
In 1385 there was no Chief Electoral Officer. I can find no

statute which directed that clection documents had to be kept under lock and
key for a period and that they could not be prcduced for inspection without
an oxder of the Court. Under scc.52 of the Representation of the People
Act, it is the duty of the Chicf Electoral Officer to retain the election
documents and election papers after an eclection. And none of thesc documents
may be inspected or produced without an order of a judge of the Supreme
Court or of the Court of Appeal., &ind where an application is made to a
judge for permission to inspect the documents, the judge is not bound to
grant permmission. & petitioner may allege general grounds in his petition.
H¢ may have recasonable grounds to belicve that an inspection_of the Poll
Books for 4 polling stations and an examination of 20 foxm C applications
would be sufficient for him to supply the particulars of thc acts complained
of. Hec is under a duty to present his petition within 21 days after the
return has been madc of the member whose clection is being questioned. The
time limit for prescntion is mandatory. Therc is no dispute about this
fact. In order to supply the particulars extractable from the poll books
and the application foxms, the petitioner is bound by law to apply to the
Sﬁpreme Court for an order to inspect. &Hnd having obtained a date for
hearing, the judge may rcfuse the application. The period of ten days since
prescentation may pass before a hearing is fixed or before a detexmination
is madc by the judge.

Through nc fault of his own the time mcntioned in scc.8 would havce
expired and as a rcsult, the clection petition which is of . concern to
the petitioner and to the public is defeated in limine. The consequence is
so disastrous, the result is so unreascnable and unjust that the Court is
bound to avoid it by rejecting Mr. Knight's interpretation and by putting an
alternative interpretation on the section. &And the alternative interpreta-
tion is to hold - and I do hold - that a failure on thc part of a petitionex
to supply particulars of the acts complainé?}yithin 10 days of the presenta-
tion of the petition is not destructive of the said petition. In other words,

the first part of the section is dircctory only. &nd where the particulars

foieun.
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arc not forthcoming the sccond portion cf the section gives the respondent
the right tc ask a judge to oxder the petitioner to supply them.

The conclusion to which I have arrived has been put on a more
liberal basis by statute in some Commonwealth Countries. 54As an example,
under Regulations of Ontaric?ZCanada,made pursuant to thec Tlection Act
(Chapter 142 of the 1970 Revised Statutes), a petitioner is under no
duty to supply particulars at thce time of the presentation of his petiticn.
The duty arises when a datec has been fixed for the trial of the petition.
Within 14 days before the day appointed for the trial, particulars are
required to be supplied subject to the right of the respondent tc ask for
further and better particulars thercafter, See Regulation 129 of the

Reviscd Regulations of Ontario 1970, r.23 and 27.

—frreqularities Allegced

During a period of sevcral days, the petitioncr called 8 witnesses,
As is expected in a proceeding of the naturc before me, reliance was placod
on many documents which were tendered in evidence. Lively objections were
raiscd by counsel for the respondents as to the admissibility of some of tlx
documents, And some time was spent by Mr. Knight supportced by Mr., Ellis
in a discussion on this subject, namely, was thc hearing a strict trial
or an inquiry. Mr. Spaulding in his closing address madc his contrxibution
in the dcbate. The distinction, even if it is a thin cnc allowed the entz
of a subsidiary question, namely, whether at the hearing of an election
petition the court is bound to observe the strict rules éf evidence ox
whether the rules may be relaxed in order to surmount a technical objecticn.
I shall recturn to this point in due course.

I shall outline certain irregularities complained of by the
petitioner and deal with each head. &And under the particular head in
question, reference will be made to any relevant documentary exhibit

tendered in support thereof.

Statement of certain irregularities

(1) That several persons undexr the age of 18 werce knowingly
registered as votcrs and subsequently placcd on the
official Voters List.

[eonne
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(2)

(3)

(5)

(6)

(7)

(3)

(2)

There were other minor irregularities complained of.

- 13 -

That persons whosc names werce not on any list of votcrs,
voted at the election.

That scveral persons were allowed to vote at polling
stations at which they were not cntitled to cast their
ballots,

That scveral persons werce allowed to vote without
presenting identification cards and without the sta-
tutory safe-guard of their being required to be thumb-
printed and swoxn.

That several cascs of double registration in the consti-
tusncy were allowed.

That several cases of personation id take placce on
election day including perscns from the grave appearing
to vote as shown in the poll books.,

That double voting was either permitted or was allowed
to take place without the statutory safeguard being
applied.

That voting in excess of the number mentioned in the
electoral lists was pemmitted.

That there was a total disregard of the electoral laws
by election officers and notwithstanding the issuing
of administrative directions designed to maintain a
free, fair and cffective elccticn, there was a concerted
effort to defeat the electoral process and to bring
about a result contrary to the will of the majority.

To thesce I

shall return in due coursc.

Registration of young persons
as voters

Under sec.37(l) of the Constitution one of the requirements of a

person nccessary for his being registered as a voter, is that he should

attain the prescribed age, &and under scc.lll (3) of the Reprcsentation of

the People Act, the minimum prescribed age is cighteen years. This age

was prescribed by Parliament pursuant to the 37th sectién of the

Ceonstitution.

Rule 22 of the first schedule of the Representation of the

People Act states as follows:

¥ Subject to section 5 of this ZXct, it shell
be lawful for any person who is qualified to
be registered as an elector in any polling
division and whose name does not appear on
the clectoral register,to make,in duplicate,
to the Chief Electoral Officer,at any time
whether within an cnumeration period or not,
an application foxr registration in the form
sct out in the Schedule to these Rules,”

[feeeon
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This is the authority for thc usc of a form C whercby a pecrson could goet
his namc on the voter's list for a particular constituency provided certain
steps prescribed by the Schedule are followed. The petitioncr's contention
is that the use of the form above mentioned was contemptuously abused by
at lecast three election cofficers during the period of registration; that
secveral persons qualified to be registered failced to get their names on
the Supplementary Lists although they had done everything necessary to
cffect that result. aAnd in the case of under agc persons not less than 20
were registered and their names enterced on the list of electors. A further
complaint is that registration toock place in a large measure without any
scrutineer being present or without amy noticce being given to the
scrutineer for the Jamaica Labour Party stating where and when the excrcisc
of registration would take place. Purther it was contended that owing to a
conspiratorial move, well planned and brazenly cxecuted, a situation in fact
was achieved whereby the number of persons who had applied for registration
by way of the form C application and whose names subsequently appcarced on
Supplementary Lists was low in areas wherc the petitioner was known or
suspected to be strong while the number was high in areas where the
respondent King was a winner. To put it in another way, The suggestion is
that there was deliberatce discrimination against suspected supportexrs of
the Jamaica Labour Party while there was a show of misguided favouritism
and besottcd fanaticism on the part of election officers in favour of
suspected supporters of the Peoplés National Party.

I shall make a brief rcference at this point to some of the

documentary exhibits to sec whether any reflection is indicated which could
possibly supportthis most scrious allegation. As I have alrecady pointed out
the petitioner has contended that there was a conspiracy in cxistencc to frus-
trate the electoral process thus causing the people's choice to be
defeated, The respondent Campbell (the Returning Officer) is said to havc

played a prominent part in the nefarious plot.

Certain statistics from documents

) The petitioner Buck won at 35 Bolling Stations. The
number on the Supplementary List for all these stations
was 58. The highest on any list being 9 at Polling
Station 39 where the tally was Buck 123 and King 108.

[oenn
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The respendent King won at <0 Zclling Stations of

which 25 c¢f thcem had Supplementary Lists. The total

on the lists was 312, At Polling Station 20A at Hopewell
which figurced prominently Juring the hearing, 51 persons
had their names on the Supplementary List,

In the Hopewcll arxea where two famous registration
officers operated, namely, Mr. Neville Thompson and
Mr, Wilbert Shaw, the respondent King won at 7 Polling
Stations with 137 votexs on the Supplementary Lists.
The petitioner Puck won at one Polling Station with 5
names on the Supplementary List. The majority of the
identifiable under age voters whose names werc on
Supplementary Lists appearcd in the Hopewell arca
records.,

The highest polling for the petitioner Buck was at
Polling Station 23. There the tally was -

Duck 220; King 21.

Only 2 names appeared on the Supplementary List and
these were namely,18 yecar old Marcia Campbcll and

18 ycar old Winsbhert Christie. There was threat of
viclence at this station on election day when scveral
persons - 15 of them - were allowed to vote although
their names werc not on the Voters List. 1In fact the
Presiding Officer Miss Dawn Dygrave was not supplied
with a copy of thc Supplemcntary List by the respondent
Campbell, These persons had applied for registration.
They had f£illed in the forms and these had becen sent to
the Returning Officer Campbell for processing.

I shall show the picture as it appearcd at the five highest

polling stations for the petitioner and the respondent King in
so far as the statc of the Supplementary List was concerncd:

@)

King. a winner

P.S. King Buck Number on Supplementary List
20A 183 115 51
56 179 20 26
7 le5 55 28
lgn 150 60 47
1 139 33 _2
8le 2833 154
(2) Buck a winner
P.S. Buck King Number on Supplementary List
23 220 21 2
30 176 41 -
26E 165 19 1
16 144 71 5
55 131 33 1
336 135 9
Savus



- 16 -

(5) The evidence of IMr. Roy Chapman, Assistant Chief
Electoral Officer is to the effect that there were
3 published Supplementary Lists for Hanover Eastern
as follows:

(a) List dated December 8, 1976 with 351 names;

(b) Another list dated December 8, 1976 with 19 names;
2
(c) List dated November 30, 1976 withépamcs. There
were therefore 372 persons who werce listed.

(6) The evidence of Mr. Chapman shows further that the
respondent Campbell foxwarded to the office of the
Chief Electoral Officer two separate lists (which
he produced) showing the names of all applicants on a
Form C requesting to be entered on the electoral list.
Mr, Chapman told the Court that all the foxrms reccived
were processed and the names entered on the Supplementary
Lists for the relevant polling divisions.

(7) - A check made by the Court shows that one list (exhibit
89A2) has 210 names while the other list (exhibit 89A3)
has 384 names. Mr. Chapman's evidence that his office
precessed all the forms received was never challenged in
cross-examination. The infercence is that whercas 594
forms were reccived by the Returning Officer from pros-
pective electors in Hanover Eastern, only 379 were sent
t0 the Chief Electoral Officer. The particulars of the
Form C applications tendered at the hearing may be put
as follows:

Exhibit Number involved
89A 230
89B 37
89C 1o
102 74

Identifiable under age
applicant 19
Total: 379
No explanation has been given why 215 were not forwarded and what

has happened to these forms. The respondent Campbell did not enter the witnesc
box to give some explanation concerning this vital picece of evidence. The
whole thing is shrouded in mystery and he who was in a position to throw
light on the subject, decided to remain silent. And this respectful
silencé was maintained although shortly after the petitioner closed his
case, the Court was assured by Mr. Cruickshank (in the hearing of the
Returning Officer) that the Returning Officer would be giving evidence.

Mr. Cruickshank was at that stage opening the casc for the respondent King.

Evidence from an undex 18 voter

Having rcferred briefly to the picture which certain documents
have tended to reflect, I shall make brief reference to a piece of evidence
given by a witness Lorna Hamilton called by the petitioner. Miss Hamilton
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was born onAApril 27, 1959. She was 18 in april 1977 and therefore was not
qualified to be registered as a voter for the December 15, 1976 gencral
election. Miss Hamilton told the Court that she and three students were
taken to an officc in Hopcwell by registration officerx Neville Thompson
where a form was filled up by a lady in the presence of Thompson; and that
she gave her corxrrect datc of birth to the lady in the presence of Thompson.
The form C that was completed shows the date of birth to be 27.4.58. Hex
age was advanced by one year. After some time passed Thompson fetched herx
one day and took her to the home of one Mr. Vincent wherc he thunb-~printed
her., Thompson assured her that no "troublce® would result in her being
registered as a voter., According to the witness the words of Thompson wezxc:

"I want Manley to win the scat down here for

if he loses the scat down here, he will not

be any Primc Minister for he is depending on

us on the Supplementary List.®

I shall rcturn to the activities of registration officer Thompson

in due course., But if this bit of evidence is to be accepted, it indicatec
that Thompson as a registration officer was not impartial and honest. Hc
was a functionary of or a recruiting agent for the PNP ~ with thce objcet of
using whatcver artifice was availablc to bolster and guard the supplcmentary
list in order to ensurc a victorxry for his parxty. Iind the words "decpending
on us on. the supplcmentarxry list" have some significance. Was Thompscn
referring to *us" (registration and clcction officers) or generally to thosc

who support the PNP?

Complaint made to Returning Officer

The evidence of Mr. Chapman is that the petitioner complained to
his office concerning the manner in which Form C applications were being
dealt with. A rceport on enumeration for the period October 19 to November
12, 1976 was prepared by the petitioner and sent to the Chief Electoral
Officer with a copy to the Returning Officer. The report is dated Novembex
12, 1976 and was accompanied with a letter. It has a catalogue of alleged
irregularities taking place in the registration process. The General
Election was near at hand; the final date for dealing with a Form C in order
that the name of the applicant may be entered on the supplementary clectoral

list was set. It was Dcccecmber 6,

Joenann
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I shall outline the substance of some of the charges made in the
report.

Chargecs madce

(L) That Form C rogistration books had not been collccted
from five named Poctal Agencies. The books contained
the names of 169 applicants, As it turned out from the
result of thie clection, these Postal Agencics arc in
arcas where the petitioner had strong support.

(2) That the office clexrk to the Returning Officer had
been seen prcparing Form C applications in various
villages with a known crganiser of the PNP in attendancea.

(3) That regictration of persons under 13 was taking placc
in the Hopewell and Sandy Bay areas.

(4) That one Miss Hope at Chigwell Postal Agcency was refusing
to accept applications for registration from known
supporters of the JLP on the ground that she was under
instruction from the Returning Officer to do so.

(5) That three enumerators, namely,Mr. Jackson Beckford of
Chester Castle Division, Mr. Wilbert Shaw of Hopcwell
Division and Mr. Lennox Brooks of Sandy Bay Division werc
known organiscrs and campaigning party workers for the
PRP,

(6) That cnumerators wexe refusing to provide writtcen
appointments to JLP scrutineers and only provided "wverbal
appointments? which werc not honoured,

(7) That thumb-printing was teking place in local bars and
community centres without JLP scrutincers being prescnt.

8) That JLP supporters who had applicd to be registered
were by passed by cnumerators on the ground that "the
applicants wcre not at home."

(9) That voter identification cards were not being delivered
in strong JLP arcas.

(10) That confusion was being caused in the community by
rumour that without an identification card no one
could vote.

The whole of the procedural steps preparatory to the holding cf
the clection as it affected Form C applicants, was under severe attack; the
integrity of certain named enumerators was impugned, the impartiality, and
competence of the Returning Officer had been brought under critical
examination. It appears that notice had been served -~ if not before - that
unless remedial measures were taken immediately during the remainder of the
campaign and for the rest of the registration period, great damage would be
done in the constituency to the cause of a clean and effective democratic
process.

The evidence of ilr. Trever Dixon the Chief Electoral Officer is to
the effect that 313 identification cards f£or Hanover EZastern were not

.
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distributed. His evidence on the point is as follows:
" Identification caxrds arc sent to the

Returning Officcr of the Constituency.

He is required to seloct clectoral officcrs

to distribute the caxds to the respective

clectors.”

For the Hopowell zrca, cnc Ruthlyn Leslie was the Elccteoral

Officer sclected to distribute the identification cards. An exhibit in the
casc (no.9l) showes that she "delivered" 330 cards and was unable tc deliver
21. The distribution sheet contains the namcs of 351 clectors. Iiss Leslic
performed the duties of Poll Clerk at polling station 204 Hopewcll. What
took place at that station on polling day was strangc yet intecresting. That
will be the subjecct of special examination.

Exhibit 91 (thc distribution shect for the Hopewell arca) indicatces

the following particulars with reference to the 21 undelivered identification

cards:
Endoxrscment nunbcer
"dead® 4
cannot be found: 11
Gonce away 5
Refused 1

Notwithstanding the fact that thesc 21 cards were undelivered, the Poll
Books show that 10 of these did vote and one of the dead was "resurrccted®
for that purposc. The "dead voter™ gave cvidencc at the hearing to which I
shall later refer.
For Polling Division 15, cne Estriana Hamilton was the Elcctoral
Officer who distributed the cards. Out of a total of 180 caxds, 6 were un
delivered with the particulaxrs as follows:
dead 3
removed 1
no cndorsement 2.
The Poll Books show that 5 names of the six undelivercd wcre entercd. The
two persons who did not get their cards (as shown above) returned to votc.
And the names of the 3 dead persons figure prominently. I shall return in

due course to what was offered as an "explanation" for the cntty of the

names of the dceceascd persons in the Poll Book

[oanes
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Remedial action taken?

As I have already pointed out, the report of the petitioner to
the Returning Officer dated November 12, L97¢ may be regarded ac the serving
of neticce demanding roncedial action in oxder that the electoral process nal
He eubetantially prescrved during the remainder of the campaign.

Uith refcerence to thefcharge” that the officce clexk to the

Returning Officcr had bLeoen ccen preparing Form C applications with a 2NP

organiser in various villagcers, Mr. Chapman inquired into it. After he had

given his evidence on the point, the Court comacndcd him for his fairncse and

sagacity dicplayced in attenmpting to settle thoe disputce, I shall refer to tic

matter as “the Bda Anderson affair.”

ida Indercon and her activitice

The potitioner gent the undermentioned letter to the Chief
Blectoral Officcr (horeinafiter referred to as the CEO) with his roeport on
¢numeration,

"ovember 12, 1975,

Dear ¢ir,

Lttached plceasc sce report on irregularitics noted in «ie

cnumeration process in Eastern Hanover over the past fow weeke,

It would be appreciated if sowce action be taken immediately to

correct this situation. It is of paramount importance at thio

stagc that the thumb-wrinting process b falrly carried out

in the attendance of a JLP scrutineer to cnsurc that

objections where neccssary are rccorded.

It is my opinion, that an organised effort is being madc in

the cnumeration process to frustrate and/or manipulatc the

frece will of the votex."

The above letter speaks for itself., It has alluded to the strong
possibility that persons were conspiring to e¢ffect an unlawful purposc;
namely, to frustrate or defeat the will of the people in a general clection.

Mr. Chapman who oncc worked as the Returning Officer for Hanover
Eastern paid an early visit to Hopewell with a view to his investigating
the general charges, The petitioner and the Retuxning Officer met Mr,
Chapman at the office of the Returning Officer. Mrs. Eda Anderson, the
office clerk was on sick leave at her home. The petitioner, in the presencc
of the Returning Officer related a story of his taking persons, who werc

desirous of being registered as voters, to the home of Mrs. Anderson. But

Jeven.
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the application forms werc not filled in because he the petitioner had
rceeeived from a former Returning Office for the constituency an advice thot
the proccedurce of form C applicants being taken to thc home of lMrs. Andecrson
for C fomme to be completed was irreqular. Mr. Chapman the Returning
Officcr and the petitioner then procceded to the home of Mrs. Andexson..

The allegation thot she had bheen preparing and accepting Form C applications
at her home was admitted. . decision was taken resulting in the following:

{1) 2All applications filled up at the home of Mrs. Anderson
were cancelled by Mr.. Chapman;

(2) A1l certificates of cnumeration corresponding with the
applications werc torn out of the application book and
were cancelled;

(3) The services of Mrs. Anderson werc to be tcrminated by thoe
Returning Officer;

(4) A list of form C applications alrecady madc in the ofificc
of thc Returning Officer should be sent to the petitioner;

(5) In oxder to allcw the petitioncr to appoint scrutinecrs
a list of all cnumerators or rcgistration officexrs should
be sent to the petitioner;

(o) Other arcas of grievance werc discussed in the presence of
the Returning Officer and agrcement was made how they werc
to be rectified.

There was some change with regard to the temmination of the
services of Mrs, Anderson. On the rcturn of Mr. Chapman to hecad office, hc
found that shc¢ had forwarded a medical certificate. vVacation leave was
also duc to her which when added to the sick lcave would have taken her
beyond tht period of the gencral election activities. In view of the fact
that up to that period Mrs. Anderson had becen amployed for over 4 years, it
was decided that instead of her being dismissed she should be instructed to
proceed on leave with a direction that she should have nothing tc do with
the operation of the constituency office until after the gencral elcection.

Resignation of Mr. Shaw - appointment
of Mr. Thompson

On the wvery day the petitioner prepared his report containing
his list of charges, Mr. Wilbert Shaw, 2 controversial registration officer
resigned. The resignation was cffected on Friday November 12, By the
following Monday, November 15, another controversial figure came into the
picture. rixr. Neville Thompson, an ex-soldier and a full time fircman in

Jenena
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Montego Bay was "officially" namcd an cnumcrator by the Returning Officer to
succced Mr., Shaw,

From carly in the proccedings the validity of thce appecintment o
Mr, Thompson as an ecnumcrator and from what period, and the rcason for his
sclection were put in issue. It was not until during the closing stages
of thc final address of Mx. Ellis that the Couxrt was told that Mr. Thompscn
had nothing in writing to show his appointment. The Returning Officer “nanc’”
him by word of mouth. This disclosure was madc as a result of questions
asked by the Court as loarned counsel analysed the evidence which touched
the conduct of Mr. Thompson. It was the 80th day of the hcaiing. Yherear
valour had becn displayed with intcresting regularity and brecezy exchanges
ecnacted during the hearing, as a result of a rclapse, candour in a very vital
and sensitive area was limping and lurking for nearly one yecar, However,
there is some consolation. &An appearance was put in at the last minute.

What is clear is that on the visit of Mx. Chapman to settle the
charges which the petiticner had made concerning the processing of Form C
applicants, Mr. Shaw had already resigned and Mr. Thompscon had been appointed
by word of mouth. But not onc word was told Mr., Chapman about this develop-
ment. In fact, the evidence is that whereas it is the duty of thce Returning
Officer to inform the CEO of all appeintments of cnumerators in a constitucenc:
there is no record of any notification to Head Office of the appointment of
the three most controversial enumerators in Honover Eastern during 1976.

These enumerators are Neville Thompson, Wilbert Shaw and Lennox Brooks.

Authority for appointment

Rule 27(2) of the Schedulc to the Representation of the People ict
states as follows:

"The registration of a person whc applics

for registration pursuant to rulce 22 shall
not be completed until the Chief Electoral
Officer or an election officcer nominated by
him for the purposc is satisficd after an
inquiry under paragraph (2) cf rule 36 that
thexre is no cbjection to the application and
endorses the application for registration
form to that effect.”

The language contained in Rule 36(2) is as fcllows:

[oanns
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"In the case of a person who has made an
application for registration pursuant to
rule 22, the Chiecf Electoral Officex shall
befcre taking action under paragraph (1) make
or cause to be made such enquiry as he thinks
neccssary to saticfy himself -

(a) that the applicant is qualified to be
registered as an elector; and if sc,

(b) as to the appropriate polling division
in respcct of which he should be listed
as an clector.”
Znd paragraph (1) of the Rule aforesaid requirces the Chief Electorzl
Officer to prepare an identification card in respect of the person whose
registration card has been sent to him. The identification card is then sent
tc the Returning Officexr for delivery to the elector. But what is very clear
under Rule 36 is this: the cnquiry which is to be made to cstablish whether
the applicant is qualificd to be registered as an elector may only be carric!
out by eithcr the Chief Electoral Officer or by some other person delegated by
him. A delegate is entrusted with authority to act on behalf of another and
where he is required to perform some legal administrative act, his appointment
is to be cvidenced by some document or memorandum. The rule is that a
dclegate cannot delegate without authority so to de. Even if every Returning
Officer is authorised by the CEO to carry out the cnquiry under Rule 36(2),
no othcr person in the ccenstituency may carry it out without the cxpress
authority of the CEO,
The Returning Officer having been authoriscd to make the cnguiry,
he in turn cannot authorisce an cnumcrator to do so without legislative powern.
The principle is stated in the latin language as follows:
"delegatus non potest delegarc™
on the evidence before me, I hold that the purported appointment
of Neville Thompson, Wilbert fhaw and Lennox Brooks as registration officeru
without the express authority of the CEO was irrcgular. There is no authcrity
to support their appointimnent by the Returning Officer acting on his own mcticrn.
The Representation of the People Ict concerns itself with a very pertinent
and momentous subject. The democratic process revolves around its provisicns.,
And no person may perform any function of an administrative oxr judicial natuxru

under the Act without proper authority.
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Curative provision applicable?

As I have pointed out earlicr in this judgment, sec.l07 of the
Representation of the People et saves an election return where what is rolicd
on is the irregularity in the appointment of any clecticn officer. But
irreqularity in an appointment of an election officer iz one thing. tThat
is done by that officer under his purported appointment is something quite
different., I shall thercfore, procced to cutline certain basic provisions

of the Act.

Certain administrative provisions

The Aict provides for the appointment of a Chief Electoral
Officer.

Therc is a returning officer who is appointed for cach constitucncr.
Provision is also macdce for the appointment of electicon officers. an
cnuncrator is an clection officer, B£s soon asz an e¢lection cfficcer is
appointed, he is required to be sworn before he begins his dutics. &And the
cath in the form set out in the Schedule iz to be sent to the office of the

Chief Electoral Officcr.

Scrutincers

Where a political party has five or more members in the Housc cf
Representatives, it has the right to appoint onc person as a scrutinecr in
reopect of cach polling divisien. The name of the scrutineer is required
to be supplied to the Chief Electoral Officer as soon as the appointment is
made. No inquiry may be made by any cnumerator with a vicw to his
registering a person as a voter unless he has first informed the scrutincercs
of the political parties in the division where and when the inguiry will o
made, This means that the Retuxning Officer is under a duty to select
suitable persons for appointment as enumcrators and thereafter to instruct
the enumerators concerning what is required of them and to sec that his
instructions arc followed. The Lct frowng con the appointment of a
political activist as an cnumcrator and particularly where he is a person
likely to defy the provisicns of the ZLct rclating to enumeration owing to

his burning zcal as an activist. It also frowns on the appointment cf an
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activist as returning cfficer, presiding officcr or poll clerk. Then tho

Renrcsentation of the People &ct of 1944 was enacted, it wiscly provided

5CC.56 "The Chicef Elcctoral Officer shall -

(a) exercisc general direction and supcervision
over the administrative conduct of clections
and cnforce on the part of all election cfficexs
fairncess, impartiality and compliance with the
nrovisions of this lct;

(b) issuc to clection cfficers such instructions
as from time to timc he may deem necessary
to ensure coffcctive exccoution of the provisicns
of this ict; and

(c) oxecute and perfoxm all other powcrs and
duties which in this Act arce imposed upon him,"”

The provisicn above is now t¢ be found under the 63xd section of the Act.

Enuncrator Thompson appears

On the 15th November, 1976, the Roturning Officer addressed the
following letter to the petiticner:
"Near Sir,

Plcasc be informed that Wilbert Shaw has resigned
frem the post of Enumerator in the Hopewell arca. He
claimed that an acherent of the J.L.P. threatcned him
with arson., Neville Thompson ¢f Hopewcll has becn
appointed to continue enumeration of "Foxm C" applicants

immediately.

Your usual cc-operation is solicited to
guarantee the success of the present cxercisc,™

The inmediate appointment of Mr. Thompson, suggests that there wan
somc urgency. Between Friday the 12th Novoember, 1976 when Mr., Shaw resigned
and Monday the 15th when the new oral appointment became cffective, therc
could not have been much time forx proper instructions to have been given to
the new-comer. But is this picture a truc onc? The evidence tends to
suggest that before the 15th November, 1976 - and this must mean that it wan
beforce the resignation of Mr. Shaw on the provious Friday -~ Mrx. Thompscn,
with the knowledge of the Returning Officer and aided and abetted by him, was
on an enumeration drive registering prospective electors. This could be an
cxplanation why the appointment was oral and not in writing. And this may Lo
the reason alse why Mr. Chapman was unable to trage having reccived any ncto.
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document or moTcrandum suggesting that the Returning Officer had informed

the CEO ¢f the existence of this interesting cnumerator.
The Oath of cnumerator or his appointment as is requirbd by
scc.1l3 (1) of the Act is in this form:
T cee.es....the undersigned, appointed cnumcrator
for the constituency of......ceceee....8WCar (or
solemnly affirm) that I will act faithfully in my
saild capacity of enumerateor according to law,
without partiality, fear, favour cr affecticn.”
Mr. Thompson, in his cvidence told the Court that he did neot remomber takiing
the oath as an cnumerator.
Having subscribed to the Oath beforc a Justice of the Peace or
before the Returning Officer, the section requirces that the form as exccute
is to be sent to the Chicf Electoral Officer. And under the wide preovisicn

cf sec.52 of thc Act, the foim constitutes a "paper™ or part of the"rcccric®

"in relation teo an electicn” which is required to be retainced by the CEO.

Evidence as to acting beforce Novomber 15

I shall quote at this stage parts of thce cvidence of Mr. Thompson
during a long, carcful and searching crosz-cxeminaticn. Mr. Spaulding was
crcss—-cxamining con December 1, 19878:

Q: "Do you remember making any appointment with any
scrutincer bcefore the 15th Novenber, 19762

iy "Yeg sirx, but I cannot remanber how many days before
November 15 that I contacted the scrutincers.®

Throughout his cvidence, Mr. Thompson punctuateod his replies to quostions
with the words "I do not romember® or "I do nct genuinely remember." It woo
not surprising therefore, that on M&rch 6, 1979, after an adjournmcnt c¢f
nearly‘B months, while the cross-examinatiocn was still in progress, Mr.
Spaulding returned once more to the subject of the scrutincers.

Q: "Do you in fact remember whether you made an
appointment with a scrutinecr before November 15, 19762¢

D "I do not rcmember the dates but I know that the
appointments werce made,”

The cross=-examination continued with interest. Mr. Thompscn
still continued to show signs of lapse of memory. He once had a good
memory but during his army service the sounds of gun and riflc "threw off
the memery." However, there were pericds Jduring cross-examination when the
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cvents were lucid and the memory played no tricks.

Q: "I am putting to you that you had in your posscssion
for some days before November 15, 1976, clectoral
documents which you had reccived from the keturning
Of ficer?

A Sir - I had documents before the 15th November but
the length of time before, I do not remember.

Q: I am suggesting that before the 15th Novamber you
wcre going around in the districts purporting to
bo working as an cnumerator?

A Sir on receiving the documents, I started to work
after I nctified the scrutincexrs."

The cvidence above of this enumerator is very pellucid and revealing. It
was not challenged in cross-cxamination by Counsel for the Returning Cfficer.
Thy the Form C applications completed by this cnumcrator show this situaticn
may bce sclf-explanatory.

(1) 85 applications were processed within an arca
of 8 polling divisions within 4 days namcly,
November 15 to 18.

(2) On November 15, the date of the appointment as
shown in the letter of the Returning Officer te
the petitioner, 55 applications werec decalt with
and these covered several applicants proved to
have been under 18 on that date.

(3) Of a total of about 92 applications not one shows
any evidencc of a scrutinccer being present when
the inquiry was made. and yet the witness told
the Court that a scrutincer was asked to initial
the registration application when one was present.
Was the Returning Officer temporarily blind when he
received the coriginal forms purportced to have been
executed by Thompson? Did cveryonc of the 92 formms
escape his attention in this material point, namely,
there was no evidence to support the requirement of
the Act that any scrutincer had accompanied enumeratcr
Thompson?

Speedy Viorker

The witness Thompson told the Court that he could complete the
registration of an applicant in about five minutes. His method was so simplc.
Having reccived the application form: he made the following moves:

(a) The number on the registration card which he
had was transferred to the Form C;

b) The name of the applicant on the application
form, the age, address, and cccupation would be
transferred to the registration card;

[ouen
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(c) The name of the applicant's mother as obtaincd
was also ncted on the registration card;

) The applicant was asked to sign the declaration
and then he Thcempson signed after the thumb-
print was taken.

'm(‘ 5 hen he was shown the application form of under age voter Lorna Hamilton

during examination in chief, he was asked this questicn:

Qs "When you got a Form C like that (exhibit 56A)
from the Returning Officer what wguld there be
left forxr yvou to do?
A: I would transfer the number on the registraticn
card to the bottom of Form C and sign my name
to it and that is all.,®
This simple method for registration devisced by the enumerator ic
(_/9 contrary tc the plain provision cf the Act. Scction 5(1) of the Act states
as follcws:
"Subject to the provisicns of subsccticn (3) cvery
qualified person shall be cntitled to be registcred
in accordancc with the rules contained in the First
Schedule as an elector for the polling divisicn in
which he is crdinarily resident.”
ind rule 13 of the First Schedule provides:
Phat in case of a housc-to-hcuse inquiry care
shculd be taken that accurate informaticn is
) obtained regarding the name, occupation,
Q' ; address and other required particulars of an
- elcector and that a person whe is not qualified
to vote or to be registered as an elector is
not cnumerated,
and in recpect of an applicant under Form C, rules 27(2) and 36(2) to which
I have already reforred, provide that the cnumerator must safisfy himsclf
that the person in question is qualified to be registered as an clector
before registration is cffected., The Act is saying in cffect that the
right of a qualificed person whce has done everything to have himself
(\'\ registered as a voter is not subject to the whim or caprice of any Returnirg
Officer or of any other person. &nd where a genuinednumcration is taking
place, it is expected that a carcful investigation will be made of the

cnumerator to satisfy himself that therec is foundation in the asscrtion

that the prospective voter is qualified to be so registered.

fosvoe

N



- 29 -

Fifty five applications in one day

The evidence is that on Monday Nevember 15, 1976, 55 Form C
applications were completed by enumerator Thompson. Hew he was able to do
so many on that day is a mystcry., Thompson a fire man and a club operator

C:KJ was a part-time enumerator, His appointment book (Exhibit 113) shows that

7 on November 15, his first "0fficial” day as enumeratox, he was to meet the
P.N.P. scrutinecr (Mr. M. Vincent) and the J.L.P. scrutinecr (Mr. S. Claric)
at 3 p.m. Under the Act unless the occupler c¢f the promises consents,

the cnumerator may not enter upon any premiscs for the purposc cf enumeration
after 9 p.m. sc that on the face of it, Mr. Thompson and his scrutincers had
6 legal hours at their disposal without any molestation to do their work.

rut something secms strange about the genuinencss of the total output cn

QM;} th;t day. They may be cutlined bricfly as follows:

@) If, as Mr. Thompscon maintained he caused scrutineers
to initial the applicaticn forms when they were present
at the inquiry why is it that not one of the 55 has any
such initials cor endorsemcnt of any of the scrutinecrs.

(2) Mr. vincent told the Ccourt that he was with Mr. Thonpson
on that memcrable day, i.e. November 15 "when he did the
50 odd registrations.® But in cross-examination when
shown the application forms of Lorna Hamilton and valda
Vincent two under age electors registcered by Mr. Thompson
on November 15, he denied being present when these
were donc.

<~‘1 (3) The enumerator and Mr, Vincent - according to the evidence -
' walked the scveral divisions some of which covered a good
distancc from the town of Hopewell in order to conduct
the inquiry touching cach applicant.

(4¢) Mr. Vincent at first maintained that he was not instructed
to initial any C form when he was present at an inquiry
leading to registration. But he discredited himself in
the final stages of his evidence when he was shown two
C forms in which registration was effected by one 2.Nesbeth
a registration cfficer on May 20, 1976, at Hopewell. 1In
both instances Mr. Vincent initialled the certificate as a
scrutincer in attendance at the inquiry.

(5) There is one particular registration effected on November 15,
(::\ 1976, by Mr, Thenpsuen which st be mentioned.  On October
A 28, 1976, Mr. Reginald Haughton, mechanic of McQuerrie Drive
Hopewell ,made an application for registration. His date cf
birth is stated to be Novamber 21, 1958. From this it
follows that the applicant was undexr 18 when he applied,
and under 18 when he was registered. Mr. Haughton's name
was entered on the Supplementary List and he voted at
Polling Station 20A.

/..--
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Other evidence linking Thompson
with misconduct

On the 2nd October, 1978, while Mr. Chaopman was giving his
evidence, the Ccurt suggested that thcught was being given tc summon the
Director of Public Prosecutions or his representative to sit in during th@
remainder of the proceedings to listen to the evidence of alleged sericus
breaches of the Representation of the Peonle Act. Mr. Chapman was dealing
with cases cof double registration.. On the follcocwing day, the press media
had a front page ncws of the suggesticn. & young man who was registered Ly
Mr, Thompscon was influenced by what he read in the press. He decided to
come forward and was called by the petiticner.

Geddes Owen Lemard, a peanut vendor was born on May 8, 1959. His
Foxm C application shows that he was a student on 28.10.76 when he applied

for registration. Other particulars on the form show the follcwing:

Date of birth: May 5, 1958
Address: Pondpiece, Hopewell
Registration No: 5017694

Date of Registration: 16.11.76

The declaration is signed by the applicant with the same hand and ink as that
shown on the line "signature of applicant."” But the name "Geddes LemardV
in the body of the declaration is in thce ink used in the signature of the
registration officcer and it was nct written by the applicant. The applicant
on both lines and places reserved for his signature has written his full
name Geddes Owen Lenaxd.

The outline of the evidence of Mr. Lemard is this: One day he
was in the shop of Mr. Gray at Hopewell. While he was in the shop Mr.
Thompson entered and told him Lemard that he wanted to take "up my census®.
Lemard inquired of Thompson what was the age to vote and the reply was 13.
He Lemard told Thompson that he had not reached 18. Mr, Thompson assurc:l
him that "the responsibility cf his signing the form" would not be his
Lemard. iiccording to the witness before the day in question Mr. Thompson
had approached him twice to take up his "census" but he had refused with the

words:
"Rasta does not check on age."

Jevns
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The witness said he signed two blank forms one being a card. He further tcld
the Ccurt that his thumb print was taken in the shop at the same time that
he signed the foxms. Mr., Thompson in his cvidence admitted that he took the
thumt vrint of Lemard in Mr. Groy's chop but denied that he had induced
Lemard to sign the applicaticn form knowing that he was ncot cf the prescribed
age. The motive for Lemard giving evidence was ciplained in cross~-cxamin-
ation. He said he had read wherce the judge was going to call in the Directoxr
of Public Prosccutions; that he believed he had committed a “"felony" when
he voted while he was under age and that he wanted to come to Court so that
the judge may be informed® why he did it. On this aspect ¢f the casc, the
Court is convinced that the witness Lemard has spoken the truth and that
enumerator Thompson knowingly registered under age applicant Lemard and this
caused his name to be entered on the official list. &ind the Court alsc finds
name on the

that the inclusion cf the/Supplementary List for Polling Division 18 which wac
brought about by enumerator Thompson was not effected in good faith,

and the evidence of Lemard together with the documentary exhibit
supnorts an impcrtant link in the case. On 28,10.75. the date of the
application, Thompson was not vet “cfficially” named an enumexator but on
16.11.76.when he effected / <registration, he had been working only 2 days
as the successcr to Mr. Wilbert Shaw. The evidence supports Thompson that
he was in receipt of registration forms from the Neturning Officer before

Hovember 15.

A Return to lLorna Hamilten

In the light of the examination so far of the activities of enumcratc:
Thempscn, I will return to the cvidence of Miss Lorna Hamilton who displaycd
wit and confidence in the witness box. I have already mentioned that she
was born c¢n April 27, 1959 but her TFocrm C has her as 27.4.58. The three
¢ther perscns token to the coffice by Thempson along with Miss Hamilton werce:

Glenford Vitter, Elizabeth Bemar and Dorothy Frascr.
The following sequence of the numbers on the Fcrm C applications

is interesting:
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Ipplicant Datc cof application Form C No.
Lorna Hamilten 23.10.76, 497429
Glenford Witter 28.10.76. £97428
Zlizabeth Bomar 28.10,76. 497426
Dcrothy Frascr 28.10.76. 49731

The same sequence on the documents corrchborates the story of Miss Hamilton
that the applicaticn fcxme were written up at about the same time and at the
same placc. The date of applicaticn is the same.

In the case of Glenford Wittcr and of Elizabeth Bemar, Thompson
registered them on November 15, the day that he registered 55 applicants. &Ond
in the casc of Dorothy Fraser, Thompson completed the registraticn cn
November 16. mut Glenford vitter was under 18 when he was registered,

He was born’on the 27th April, 1959. The Foerm C application has the date
of birth as iapril 27, 1958, Thompson'®s girl friend is a cousin of William
Hamilton the father of Lorna Hamilton. So that Thompson is no stranger to
the Homilton family.

It was hinted to Lorna by Thcmpscn that one Rcger Inthony Anderson
of Hepewell had been registered and that Roger and herself wexe only 6 days
apart in agc. Thompson was born in Hopewell and lived there for most of hic
life. He was abcut 29 in 1976. It is not surprising that he displayed
knowledge of the birth dates of the young residents.

Roger Anderson was born on April 21, 1959 cxactly 6 days before
Iorna Hamilton. & Foxm C application signed by anderscon shows his date of
birth to be April 21, 1958. The date cf the application is October 12, 1976.
His registration was effected by Thompscn cn November 15, 1976, And sco

be
another person nct qualified to /.included in the list of clectors is

knowingly placed there under the registration of a determined and zealous

registration officer.

Lorna's father gives evidence

Mr., William Hamilton was called by the petitioner. He said that
he voted at Hopewell on election day. &s a result of information received
on that day, he spocke to Neville Thompson and told him that his daughter hac
voted and that he Thompson was respensilkle. He continued:

"I asked him, suppose ycu let my daughter
get in trouble?

/.-¢n
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The reply cf Thompson, according to the witness was this:

"She is 17 plus and our party will be in power
and there will be ne trouble,”

4t ne time was this witness shakeon in cross-czamination., The more he was
questioned, the more he drove the nails harder and exposed the schemc of
Thompscn tc recruit as many under age voters that he could muster feor the
benefit of the candidaturc of the respondent Hing.

I accept thce cvidence of Lorna Hamilton and that of her father,
And without examining in detail any further evidcnce on thepeint, I £ind
that the name of Lorna Hamilton and the names cf the undermentioned under
age nersons were wrongly included in the Supplementary List at the instance
cf enumerator Thompscn: and they were included when he was acting otherwisc

than in good faith.

Wame of batc of Date
Exhibit applicant Birth registered
1. 53 Sandra Ellis 20.10.59 18,11.76
2. 59 valda Vincent 19. 2.59 15.11.76
3. 60 snnette Jarrett  11,11.59 16.11.76

In (1) above. the applicaticn was made 29.10.76. 1In (2), the application wac
on 28,10.76 and in (3), it was on 6.11.76, Whet is interesting to note is

this. The certificed copy of the birth cortificate of Miss Annette Jarxctt,
shows that she was born on November 11, 1959, But her registration card

and the Form C show Hovember 11, 1957. Her age is advanced by two years. It
is not out of place, thercfore, to shew the state of the listings cf young
¢lectors (between 18 and 20) by three registration officers. and these do

nct include cases where the actual age of applicants has been proved,

Registration Officer 18 yr, cld 19 yr, old 20 yr. cld

1. ©Neville Thompson 15 10 7

2. Lennox Brooks 12 6 1

3. Wilbert Shaw 16 10 &
/_oa.oo
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Ylilbert Shaw

I shall ncw turn to the evidence showing how enumerator Wilbert
Shaw performed. Before Mr. Shaw gave evidence, the petiticner proved that
the undemmenticoned ungualified perscons had their names placed on the list
cf electors ac a result of registrations effected by cnumerator Shaw.

pid Shaw know that they were disqualified by age when he registered them?

Listing

Aot
Truc date Date on Date
Ne. Name of Dirth Reg. Foim registercd
1. Lloyd Dehaney 6. 9.59 6. 9.58 22.10.76
2. George Clarke 22, 3.59 22, 8,58 26.10.76
3. Barbara Nesbcth 5. 6.59 5. 6.58 12.11.76
G Dale Gilling 21, 7.60 21, 7.58 27.10.76
5. Godfrey Vashingten 2, 7.59 2. 7.58 22.10.76
6. Carl Gilling 5,10.58 25. 7.57 22.10.76

The pattern ic the same as in the applicaticns dealt with by
cnumerator Thompson. The age is either advanced Ly cne year or by two yceares,
In (4) above, the applicant was 16 ycars and threc months ¢ld when he was

registered. In (6) above, the application was made on Scptember 3, 1976

when the applicant was nct yet 18 but the age is advanced by nearly 15 mentlo.

A domestic registcrs hersclf

When Lieneds was relating his stoxy to Queen Dido cencerning the
last struggle of Troy, he used the example cf one tricky act and invited
the Qucen to use it as a yardstick tc judge the whele lct. It is not
necessary toc quote the refcrence. This example may not be a gocd
illustration of commendable logic, But it may indicatce however, how the
wind may bave becn blowing.

One exhibit before the Court, is a Form C application No..183132

in respect of Miss Sonia Grant, a domestic of Crabwood, Hepewell., Her age
is statcd to be 19 with date of birth shwon as April 23, 1957. Miss Grant
nade hexr application cn October 28, 1976. The declaration cn the fom is oo

follows:
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"I Scnia Grant declare that the particulars

stated in the above applicaticn relate to me

personally and arc true and correct, and that

I am qualificd to Le registered as an elector

and ny name doces not appear on the elcectoral

register.®

Scnia Grant
The ¢nquiry which is te Le made pursuant to the First Schedule to the Act
before registration is completed, is shown to have been held by herself.
Therce was no “objection® tc the application and she signed on the line
rescerved for the Registration Officer. The initials ¢f a scrutincer do
not appear anywhere, The date of registration appears as 12.11.76. This
date was the last official working day cf Mr. Shaw as an cnumerator.
Although from the document there was no Registration Officer and

notwithstanding that under the ict, the Registraticn Officer who prepares
the Registration Card must he the one who c¢ffected the registration. never-
theless a Registration Card was prepared and issued by Mr, Wilbert Shaw. L1L
the particulars on the card do not agree with those on the Form C. The cars
has her as a “"student” and her age is 18. But the Form C has her as a 19
year old domestic. Miss Grant's name appeared on the supplementary list. IS
evidence is wanted that there is an inherent weckness in the Focrm C
registration, the example to which I have referred is procf enough, How
this scrious error could have escapced the attenticn c¢f the Returning Officer
when he was preparing his list is difficult to understand. And how this
error having escaped the attention ¢f the Returning Officer, it also

cscaped the machinery in the office of the CEQ is very perplexing.

Exponent of scientific socialism

Mr. Shaw is 25 yéars ¢ld. He was born in Westmoreland and won
a free place to a secondary school, 'Trained as a teacher, he went to
Hepewell in éeptemberf 1976 and taught a£ a school in that area as an
Interne He said he has becen a socialist for about 15 years and has been
an cxponent of scientific socialism. bBut scientific socialism is nct the
only subject in which he may be skilled. In the witness box he demonstrated
that he is argumentative, an ablce strategist and that he was nothing if
not grandiloquent. He must have mastered Fowler's textbock exposition of
the cxtended mecaning of malapropism. If Mrs. Malaprop Sheridan's chicf

feoe-
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character in his famous play, had been alive to sec him in acticn, she would
have applauded with gusto.

Within a period of about focur tc six weeks of his ¢going to roeside
in Hopewell, Mr. Shaw was appointed an cnumerator by the Deturning Officer.
aAnd within the period cf about sixz weeks after his appointment,; he resigncd
owing to threatc. He was accused of being partisan in that he was only
concerned with the registration of susnected supporters of the P,1LDP.

It is doubtful whether Mr. Shaw was properly instructed in his
dutics. I shall qucte excerpts of his cvidence.

" I was not told that a scrutineer should
initial a Form C when completed and if present.

None cf the Fomm C applications I dempleted
was initialled Ly any sScrutineer.®

)

In the case of cnumerator Thempscon, he was aware that where

'scrutinecr was present at the registration of an clector the initials

cf the scrutineer should be obtained. And if Mrx. Shaw was speaking the
truth that the Returning Officer did not instruct him to obtain the initials
or signaturc of a scrutinecr, if present, at the time that a registration
was effected, then an administrative dircective of the Chief Electoral COfficer
dated March 16, 1976 was ignored. . circular No.1ll9/1-43 and addressed tc
"All Returning Officers™ states as follows:
" I have to advise that the scrutinecrs

should be given the opportunity of

inspecting the cnumeraticn documents

from time to time and in particular at

the end of the exercisc. TCnumerators

should endeavour to get the signaturc or

initials of the scrutineers on all certi-

ficates issucd, when scrutineers arc

present, "
Paragraph 2 of thc circular refers to pre~printed certificates and stresscso
that where changes arc noted on the certificates; these should be
initialled by the cnumerator and the scrutineers. As I have already
pointed ocut, the 63rd section of the Act gives the Chief Electoral Officer
the power to issuc instructions tc clection cfficers. And the Act requircs
obedicnce to its provisions.

I shall return to the cvidence of Mr. Shaw. He was being questioncd

about the under ace applicants whem he registered. The question was

whether he knew that they werc not qualified and also whether his inquiry

was such that he could have satisficd himsclf that cach applicant had

b
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attained at least, the prescribed age. Dealing with the 16 year old Loy
Dale Gilling, he said:
" I was accompanicd Dby twe scrutinecrs
when I registered Gilling., Mo objection
was raised by any of the scrutincers.
I was guided to the home of Gillings by
the scrutincers.®
<ww' It is a stranger who was being cscorted to the heme of this youthful
applicant. The scrutincers who accompanied Mr. Shaw according to him
were Mr. Simpson Clarke for the J.L.P., and lr. Maxic Vincent for the P.M.D.
Mr., Vincent, however, in his cevidence told the Court that he did not know
Dale Gilling, Mr. Clarkc was not called at the hearing. Therce is, there-
fore, a clash bhetween these two witnesses on a crucial piece of evidence,
namecly, the genuineness of the registration of a 16 ycar old voter,
The court asked Mr. Shaw the following questions. His answers
are intcresting.
Qs ¥ Do you rcmember any case where in registering
a person who Bppeared to be young, you asked
for a birth certificate?
2 There was no case wherc I asked for a birth

certificate during my deliberation as a
registration cfficer.

o
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Q: Was there any casc wherc you verified the
age by questioning an adult or other person
in the yard?

No gir ~ no such casc.”

"
r‘l
oe

So many ‘gems” flowed from Mr. Shaw during his evidence that
I should quote briefly from his cross~examination by Mr., Hllis. He said
that a person to be registercd as an clector, must satisfy certain
requiremenks, namely, age, residence in Jamaica and identity. Shown a

Torm C application he was questioned thus:

¢: " Why did you not check any other detail?
Az Tirstly, it would be perspicacious to lcok for
(T« any other detail.”

Dealing with his knowledge of the age of boys in his class:

Q: » If you have an 13 year old in your class,
how do you know he is 187

) By looking at his date of birth in the
register at school. I have to check the
register as well to know a 17 year old,”

Jeuns
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And then there follows an answer which could point to the cxtent of his

philosophy as a socialist.

Q: " Is there a difference between a 12
year old and an 18 yeaxr old - would
you know the difference?

Yes sir ~ the 18 year old who looks like a
12 yecar old is one from a rich parental
background, "

Ly
ped
3

(:\\ It was when he was cross-—examined by Mr. Sapulding that his total collapse
’ as a witness of credibility took place. Therc was sclf~destruction and he

attempted to escape from many searching questions by resorting to
malapropism, circumlocution; hedging and cven rudeness. When shown several
Form C applications he dealt with which show that they were either tampercd
with or that the signature of the applicant on the line reserved and that
of the declarant to the declaration was different, Mr. Shaw rcplied in terms
which should be recorded.

(\MJ Q: " Did you see whether the signaturc

of the applicant match that &f

thegperson signing the declaration?

A; I do not possess that sort ef dialectical
dexterity of calligraphy."

And when the Court commented that he was using too many big words in the
witness box, the retort was that he cannot reason "at a lower lcevel.®
according to him, the use of big words comes to him spontaneously. Dr.
Samuel Johnson would have frowned at this show of simulated wit.

<¥:ﬁ The witness admitted that on the P,N.P. platform in support of thc
candidature of the first respondent, he spoke on the subject of "scientific
socialism.” And when guestioned whether on election day he worked as an
indoor agent for the P.N,P. he flatly denied it. It was when he was shown
the Poll Book for Polling Station 7 with his signatures in the Book and that
he had taken the prescribed oath, that he retracted and admitted that he Ji

perform the duties of an indoor agent.

0O: ¥ How did it come that you were appointed
(:&W a P.N.P, agent at Pp,S5,.77
A I cannot recall the dialectics."

The method used by the Greek philosophers (dialectic) in their
dialogue and copiced by Marx has so ovexwhelmed the witness that the
texm had to be recalled in answering a simple question.

VR
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In answer to a question from the Court, he said that he was not
interested in the laws governing election. VWhen he was re-examined by
Mr. Knight he expleined his stance by saying:

"I amm not interested in little laws
made by political organiserc®

. tUhereas Mr. Thompson could complete an lnguiry and registration in five
<W// minutes, lMr. Shaw showed more alacrity. His timc was half that of lr.
Thompson. ESpeed in enumeration was a common factor between them.
Great relief was chown when he left the witness box; he bowed
to the Court and walked away. His ordeal wac at an end. A discredited
c¢numerator during 1976 had demonstrated that, without strict safeguards, it
is not safe to rely on the authenticity of the Form C compilation.

Certain Statistics

<:*\ An examination of the Form C applications processed by Mr. Shaw,
) a stranger in Hopewell, shows the following interesting features:
(1) Zetwecen Sunday October 10, 1976 and Friday
Novembexr 12, he completed the rcgistration of 96
apnlicants. He wac on the job for four weeks and

five davs.

(2) His cnumeration took him over an arca of 8 Polling
Divicionz, namcly, 6,7,13,19,20,21,22 and 24.

(3} buring the month of November alone, he registered
29 applicants and the namcs of all thesc electors
appecared on the Supplementary Lists.
(w\] (4) ©On his last day, he registered 7 applicants including
o one (Sonia Grant) whose¢ Form C does not have his
signature as having conductced any inquiry.
Beforc I turn to the evidence of Lennox Brooks, I must advert
to an important piece of evidence to which brief refercnce has already bec:
madeé.  In the charges made by the petitioney in his report of November 12,
1976, Mr. Wilbert Shaw was named as a P.N.P. organiser and campaign party
worker although he held out himsclf as an enumerator. One would have
thought that on the receipt of the memorandum, the Returning Officer would
<\M7 have summoned Mr. Shaw to asccrtain whether the political preference if any,
of Myx. Shaw,had interferred with the fair and reasonable discharge of his

duties. But did this expected move take place? The cross-examination on this

noint gives a clue to the puzzle.
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vH "Were you informed that the petitioner

Buck had written a report to the Chief
Electoral Oificer and to the Returning
Officer in which he had named you as being
a known organiser and campaign party worker
for the P.N,P,?

Az It is the first time I am hearing this. Buck
' is a liar.®

But the point herc is not whether the petitioner Buck is a liar but whethor
he having made such a serious allegation to the Returning Officer, silenc:.
was kept by him, or whether he did something to ascertain the true state of
affairs. The fact that on the date the report was signed Mr., Shaw tcndered
his resignation, did not relieve the Returning Officer of the duty to f£ind
out whether any or all or how many of the applications completed by Mr.
Shaw resulted from an overpowering intention to support the P.N,P., as
against an honest desire to discharge the functions of an enumerator in the
manner in which the Rules under the Schedule of the Act demand. Was somconu
closing his eyes at what was vexy clear? Was it sheer incompetence or was
it a situation where Mr. Shaw could not or should not have been gueried?
The Court is satiefied beyond any doubt that Mr., ¥Wilbert Shaw
as a2 Registration Officer knowingly rcgistered unqualified persons while
engaged in the preparation of the official list foxr the constituency;
in particular acting otherwisc than in good faith, he caused the followinc
to be included in the Supplementary List, that is ﬁo say, Lloyd Dehancy,
George Clarke, Darbara Nesbeth, Dale Gilling, Godfrey Washington and
Carl Gilling. The latter elector though registered when he was 18 yecars
and 1¢ days old, was ungualificd when he applied for registration on the

3rd scptember, 1976, a breach of Rulc 22 of the First Schedule,

Lennox Erooks named cnumerator

Mr. Lonnox Brooks, now a Police Constable, was a registration
officer during MNovember, 1976, He is a native of Sandy Day and is 23 years
old. The Form C applications which he complcted have becn examined., Therc
are 42 of them in evidence covering ¢ Polling Divisions, namecly, 2,3:4,5,

14 and 15. I shall outline a few particulars,
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(1) The 42 applications were processed between November
15 and 19.

(2) On November 19, 17 applications were completed and thc
names of all 17 applicants did appear on the Supple-
mentary List. But a closer look at what was happening
must be made, The 42 processed applications were
distributed as follows:

P.D. Datce Proccssed Amount Supplcementary Lict
(lt 2 November 16 1l 1l
/ 3 November 17,138,119 7 7
4 " 15,16,18,19 8 8
5 " 15,16,18 14 14
14 o 19 10 10
15 " 19 2 2

The voting pattern on election day at each of thc Polling

Divisions above must be shown:

(:r) P.D. Buck King Suppl. List
2 13 26 1
3 259 211 7
a 33 105 8
5 63 8% 12
1z 71 210 10
15 33 130 2

The list of enumerators which the Returning Officer sent to the
(;;F Chief Electoral Officcr does not show the name of Mr. Lennox Brooks. And ti.
form of oath which Mr. Brooks was required to have taken and which should
have bcen dispatched to the CEO was not produced although every opportunity
was available for this to have been done. Each of the Polling Divisicns
above outlined had an enumerator according to th¢list. Uhy My, DBrooks
processced Form C applications for a period of only 2 weeks was not cxplainoed.
And why the supplementary lists for each of the Polling Divisions he worked
. in only contained the number corresponding with what he processed is somcwhal
puzzling., Vhat is a remarkable coincidence is this, The date of the {iru.t
processing by Mr. Drooks was the date when lixr. Thompson “officlally”
started as an registration officer in nearby Hopewell. The appointments
fitted in with the exodus of Mrx. Wilbert Shaw,

/o--no
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Main points in cvidence of Brooks

Mr. Drooks as a witqess showed more frankness than Myx. Shaw. His
training as a Policeman appearcd to have influencglhis demeanour, Caution
was cbserved, respcct to counscl was displayed although a certain amount of
uneasiness under cross-cxamination wag detected. He admitted that during
the period he acted as registration officer he was accused by the
petitioner of being a P.N,P, activist. This he said was denied by him.
and he further disclosed that the Returning Officer had informed him that
the petitioner had lodged a complaint to the effect that he was an activist

a
for the P.N.P. As a rcsult of the accusations madc against him, he/tool: -«
tain »nrecaution. The evidence on the point is as follows:

0O: "Did you do anything in particular to
protect yourself in terms of your woxk?

A Yes Sir - I made suxe that Mr. McKenley was
present when I was working.

: Were you in collusion with Mr. McKenley to
register P.N.P. people?

A: There was no irrcgularity, we functioned
smocthly."

The witness was under cxamination in chief. My, Pickersgill was then
2xamining him. The scrutineers in the area were Mr., William Kerxr for the
P.N.P. and Mr. Clinton McKenley for the J,L.P.
buring the cross-cxamination,Mr. Knight took several cobjections o
questions asked. I shall summarisc bricfly what came out during cross-~
examination.
summary

(1) He was instructed by the Returning Officer to go it
alone if an appointment with a scrutineer was not
kept. ’

(2) He completed 41 registrations without the presence of tho
P.N.P. scrutineer and this scrutinccr. (Mr, Kerxr) brokc
all the appointments made with him.

(3) The signature of the J.L.P. scrutineer was obtained on
11 of the forms although Mr. McKenley was not present
when the enquiry in cach of tham was held.

(<) The signaturce of Mr. McKenley was requested as a safequard
against the accusation of being a P.N.P. activist. His
evidence on the point is in these woxds:

" I compelled Mr. McKenley to sign the
cleven Form C applications. I was

taking precautions.,”

’
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(5) L request was nade of Mr. McKenley to sign
30 other forms but this was refused,

Certain documents

Some of the Ferms dealt with by Mr. Brooks called for explanaticn,

On the face of the documents, what may euphcemistically be called “errors®

dc appear.

~

4 of them:

No.

o

1.

His explanations were interesting.

Document

Registration Card No, 50042386
for Mr. Seymore Perry of Sandy
Bay. On the card it is shown
that Mr. Poerry is illiterate.
His "mark" is put for his sig-
nature but it was shown to Mr.
Erooks that Mr. Perry hacd
signed his namc¢ on a previous
occasion, i.c. on Form C
209749 when he applied on
November 5, 1976.

Foxrm C 109748 for Loreen Dias
of Sandy Bay -

Date of Lirth: Nov,17,1958
Date of Appli-
cation:
Registered:

Nov.5,1976
Nov,18,1976

Form C 527309, Hugh McFarlanc
24 of Sandy Bay the appli-
cant. Two different personc
signed thoe game form as
applicant and the samc two as
declarant, one signature is
that of Clinton McK.nley.

Form C 527322 Stanford
Atkinson 18 year old appli~
cant . Two pcrsors applicd
on the same form and two
signed as declarant.,

I shall refer to about

Explanation

"I wrote the name of Perry and
his mark on the registraticn
card. I cannot rccall why I
wrote his name......I put thc

I represcnting his mark.” 2ond
then later he continued:

“When I was completing his card
I saw that he had signcd his
name to the Form C but hc lcft
before I completed the form,®

Vas instructed by the Returning
Officcr to the effect that if a
person was under 13 when he
applicd to be registored it is
proper to register him when he
attained 18 and over.

Cannot e¢xplain how two signaturcs

get on the applicaticn line and
twc as declarant. Sowmething is
wrong.

"I cannot explain how this onc
passed me, "

In (1) above, the signature of Brocks os Registration Officer docs

nct appear and there is nothing to show thaf any scrutineer was present.

In (2), the law requires that the applicant must be gqualified to vote

at the datc of the application.

erroneous,

the day after the 13th birthday of the applicant.

The advice of the Returning Officer was

And it ic to be obscrved that the registration was cffected on

In (3) above, the witness appears to have contradicted himscelf. He

said that J.L.P. scrutineer Clinton McKenley was never prescent at any

registration but the form suggestsz that <ither McKenley was present or that

he was & witness te the maxl:: of McFarlance.

Many forxme have an ¥ cn the

line rescrved for signature probasly ao an indicotion where the opplicont

uy
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should sign his name.
In (£) above, there are two differcent szignatures on the line, namely,

Stanford Atkinson and DBevan Valcott. No scrutincer wag present.

videspread questionable registration

The documentary evidence has disclosed that the irregularities and
precaches of the lav which took place during the registration period werc
widlespread.. The question is: was this wide and consistent operation
knowiingly performed ox was there a sickening lethargy which had afflicted
electicn officers (including the Returning Officer) during the period when
the cfficial list was being prepared?

I shall outline particulars of some questionable documents touchin
certain pclling divisions, BAnd these documents shall be taken at random

from 6 polling divisions.

No. Docunent P.D. brief Content

1. Certificate cf 13 Miss Scott was born on
enumeration No.454212 November 11, 1959. On Moy
issued to Miss Morlene 7, 1976 during the house-to-
Scott housce enumeration she was

enunmerated by F, Wright.

The date of birth on the ccx
tificate is aApril 11, 1953,
The age ig advanced by 1@
menths. On the date of
cenumcration, Miss Scott wac
16 ycars old, Her namc
appearcd on the voters list,

2. Form C.527434 Oliver The form shows that the
Wint of Haughton Grove, 56 applicant was born on Anril
Ramble 28, 1959, He was under 12

on October 7, 1976 when thoe
application was madce and
under 18 on November 4£,1974
when he was registered by onc
Beckford (Registration
Officer). Mr, Viint's nanc
appcared on the Supplcomentiir

-

List.
3. Form C,527.165 Dalton 39 The applicant was born cn
McFarlane of Ramble November 14, 1958, He madc

his application on MNovembe::
3 when he was under 18, o
brcach of Rule 22 cf the
Schedule. On Novemiex 13,
he was registered by Rogis-
tration Officer Beckfcxd.
The name of the ¢lcctor
appeared on the Supplemcntars
List.

Seene
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Nc. Document P.D. Lrief Content

4, Form C.527519 Robexrt 60 The application was made on
Albert Grant, 19, of November 21, 1976 but registraticn
Chester Castle took place on Nevember 17, 1976,

4 days before the applicant
applied. The Registration Officex
was one Deckford. The name ol

the elector appeared on the
Supplementary List.

5. Foxm C.672175 Hubert 32 The application is dated Novombox
Shaw, 19, of Cascadc 5, 1976. DBut there is nc signatuzc

of the declarant on the line or
elscewhere. No scrutineer was
prescent on November 20 when il
Grant completed the registration.
The applicant's namc appearec on
the Supplementary List.

6. Form C.672755 vinola 42 The application was signed on
Morita Gilling, 18 November 5, 1976. But the de-
claration was signed by a dificrent
person, one Adassa Patterson.
Registration was complcted on
November 19 by E. Grant.

In Polling Division 18, as I have already adverted to, Mr. Nevill.
Thempson and Mr, Wilbert Shaw figured prominently. The voting pattern in

ecach of the above 6 Fblling Divisions was as follows:

P.D, King Buck
18 247 121
56 179 20
39 108 123
60 104 90
32 80 52
42 67 22

Humour was generated when it was shown that a 6 month old child was
"reglistered® to vote and did vote. A winsome poll clerk (Miss Imogenc
MulgraVe) was called by the respondent King. She was the poll clerk at
Polling Station £1. According to her, she was “enumerated" by Returning
Officcxr Campbell. Her form C has her date of birth as May 3, 1976 with thc
date of application as November 6, 1976. DJut she was born on May 3, 1955.
The Form C and the rcgistration card show cne Deckfordwas the registration
officer. No scrutineer was present. The evidence that the second respondcent

witnegs
"enumerated"” theéyas not challenged.

/eoe-
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Many erasures on documents

There are several application forms which show on the face that
the date of birth was erased or written over in order to bring the
applicants within the minimum prescribed age. Some of these erasures are
crude and there is nothing to show that the applicants or even the
Registration Officers did attempt to initial the corrections. And with
regaxrd to the statutory requirement that enumeration should take place in
the company of scrutineers, this was noted in its breach than in its
observance. The three most controversial registration officers to whom
reference has already been made, were allowed to function without any
hindrance. Each was his own informant, judge and jury. And protestationg
made concerning their partisanship were treated lightly. 1In the case of
Mr. Shaw the challenge to his fairness and suitability as a registration
officer although brought to the attention of the Returning Officer, was

treated with bold contempt.

Rhetorical questions

Before leaving the subject of form C applications, I hope I may
be pardoned if I outline five questions which could be asked. The cvidence
prompts one to ask them. The questions arc as follows:

(1) Of the 379 form C applicatione (out of a total of
594 which the Returning Officexr collected) three
/M. Registration Officers, to wit,/Neville Thompson, Mr.
Wilbert Shaw and Mr. Lennox Brooks, attended to about
232 of them, They operated in 14 Polling Divisions.
Why is it that threc men were permitted to process so
many applications?

(2) Each of the 14 Polling Divisions had an enumerator
according to the list dated January 12, 1976, which
the respondent Campbell sent to the Chicf Electoral
Officer., Wwhat did happen to thosc 14 enumerators
during the period the 3 enumerators above completed the
registrations? And what has happened to the forms
containing the oath of office which cach was required to
take?

(3) The evidence shows that the 232 applications were
processced between October 10 and Wovamber 19, 1976,
a pexriod of 41 days. A parody of Sir Winston Churchill
may be excuscd. When had so many becen registered in
such a short time in so many polling divisions by so fow?

(4) Mr. Lennox Brooks %“comprlled" the J.L.P. scrutineer to
initial 11 of the completed applications although the
scrutineer was not present when the inquiries took place.
It means that contrary to the dircctive ¢f the Chief
Electoral Officer and to the intention of the Act, the
232 applications werc completed with the”purported
holding" of an inquiry without any scrutincer being
present. Fach of the registrations was telling a lic
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about itself. Uhy was this done and why is it that

the attention of the Returning Officer was not directed
to thesc irregularities although he was warned by the
petitioner that the three enumerators wcre organisers
and campaign workers for the P.,N.P.?

A collary follows. Undexr Rule 25 of the schedule, cvory
registration officer is reguired to keep an inventory in
respect of every registration rcecord card used by him.
And at the completion of the registration, he is required
by Rule 35, to deliver to the appropriatc returning
officer all cards, rccords and forms completed, or used
by him in the performancce of his duties. What has
happencd to the rcgistration card inventory form prepared
and signed by cach of these three rcgistration officers?

Double registration

The act has made specific provision against doublc registration.

Section 5(5) states:

" Notwithstanding anything to the contrary no
person shall be entitled to be registered as an
an elcctor for morc than one polling division?

What is the intention of the section? It is that no opportunity should b
given to a person to breach the principle that each man should only have onu

And the principle is spelt out in section 34 (4) which states as followo:

¥ No clector shall vote morce than once in the
same constituency at the same c¢lection nox
in morc than onc constituency on the same day.”

And in ordcr to put thc position beyond any doubt whatever, a later section

of thc Act provides as follows under scction 111 (2):

Subjcct to the provisions of subsection
(3) cvery person whose name appears upon the
official list of electors for any polling
division shall be entitled to vote in that
polling division, notwithstanding that he is
not resident in that polling division upon
the day of the election:

Provided, however, that no person shall
vote in more than one constituency or in more
than one polling division in thc same consti-
tucncy.”

Subsection (3) of the scction states:

" No person shall be entitled to vote in

any polling division if -

(a) he is under the agc of eighteen
years; ox

o) he is not a Commonwealth citizen
rcsident in Jamaica; or

(c) he is a person who is disqualificed from
voting undcx subscction (3) of scction 5.7

oveen
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Despite the solemn provisions of the Act which arc designed to
ensurc that the enumeration or registration process is maintained at a point
in harmony
which is/with accuracy and cleanliness, it was proved that there were 23
cases of double rcgistration. ind therc is a prominent feature in most of
the rcgistration cards. There is an attempt to mislcad in some material

particular. For example: On March 27, 1976, Mr. Howard Wilson, a fisherman
of Hopewell was enumerated for polling division 7 and was assigned numbcr
But

5001025, His height is given as 5 fcet 4 inches and his age to be 24,

another registration card 24172582§o£ogﬂg same Howard Wilson of Hopewcll
having thc same mothexr but this time hc is a gardner and is 5 feet 7 inciks
tall. His age is put at 21 and there is nothing to show when he was
enumerated or registered although the registration record requires this to
be done. In the sccond registration, Mr. Wilson's name is placced in polling
division 20.

What is interesting is this. The registration carxrds indicate that
both registrations resulted from an application on a Form C. Where a housc:-
to-house enumeration is cffected, a certificate of cnumeration is made out in
duplicate. The duplicate is handed to the person cnumcratced. Different
forms of the certificate, depending on the circumstances, may be used.

I shall rcfer to about three more of thesce double registrations:

Name P.D. Height Age Occupation  Fnumeratad
1. Aleatha Spence
of Zion Hill 53 512" 20 Domestic 9, 2.7¢
(5004457
Aleatha Spence
of Thompson Hill 47 5'" 19 Domestic 11. 3.76
(5004613)
2. Renford Graham 3 510" 45 Farmer 26, 2.75
of Blue Hole (2415218)
Renford Graham 5 57% 45 Labourer e e
(5004023)
3. KXarl Williams 6 6 ft, not shown Pay Clerk 15.11.7¢
Hopewcll (2421226)
arl williams 7 6 ft. 19 Clerk v
Hopewell (245126)
In the case of Karl Williams both cards show his date of birth to .
November 22, 1954, Mr. Williams was onc week short of his 2lst birthday on

the 15th November, 1975 when he was cnumerated with the number 2421226,

&b
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Althougl: the second enumeration does not show the date on its face, if it
is true that the elector was 19 when he was enumerated then this would
have been prior to lovember 1975.

Double registration in same polling
division

Cne of the cases of double registration occurred in polling
division number 37. Mrs. Joan Bowen-Ottey, a district midwife acted
as an enumerator in 1972 and again in 1976. GShe enumerated Miss Bethune
brown twice in the same polling division. Miss Brown and Mrs. Bowen-Ottey
are not strangers. They attended the same school together., ©n Novembexr 2.
1972 the first enumeration took place. Registration Card 2421937 was made
out for Miss Brown with the following particulars: domestic, 23 years old,

height 5'3" and houschold 26. And on February 9, 1976, another enumeratio:
particulary

took place. Registration Card 5004039 comparc exactly with those/in the firct

card (2421937) except in two vital points. In the first registration, tho
address of Miss Brown is Shepherds Hall, Great Valley, houscehold, 26 and the
"distinguishing marks"” on the elector show in the column of the caxd as
follows:

"two scars in forchead"

i In the 1976 registration, the address is the same but the house-
holdéggmber 22. And the "distinguishing marks column” has "scar in fore-
head." What has happened to one of the scars on Miss Brown's forehcad is
not clear. A change of house could have taken place during the period
which elapsed between November 1972 and February, 1976. It is unlikely,

however, that one of the scars in the forehead of Miss Brown would have diz-~

appeared.

Elector's name in two lists

The name of Miss Bethunc Brown, domestic of Chigwell, 2421937
appeared in the official voters list for polling division No.38. It is
number 3 on the list. This means that the first registration in Novembcer,
1972 was duly dispatched to the Chief Llectoral Officer for appropriate
action. The name of lMiss Bethune Brown, helper of Shepherds Hall, Great
Valley, 5004039 appcarced in thgofficial list for polling division No.37. It

Jowenn
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is number 55 on the list. This means that the second registration was

successful. Why the Chigwell address in one list and Great Valley in the
other although both registration cards show thc same address is somewhat

confusing.

Enumerator explains

The cnumerator Mrs. Joan Bowen-Ottey, a petite and charming witncso
was called by the first respondent. Her explanation of what took place was
interesting. I shall outline briefly what she rclated., She said that Miss
Brown was registered twice.

"Qs How did this happen?
A: I was the first enumerator who got
Bethune Brown on the voter's list.
When I got to her next time, her name
was not on that list."
Miss Brown was asked to search for the documents given to her on the first
occasion and time was granted while the enumerator called at other homes
nearby. The scrutincers of both political parties were prcsent. On the
return of the enumerator, the documents had not been found and the electox
insisted that she be thumb printed and re-registered. The rcequest was grantod.
It was during the cross-cxamination by lir. Ellis that Mrs. Bowen-Ottey
explained the dilemma she was in.
"Since her name was not on the list which
I had and she had no documents to prove she
was registered, I had no choice but either to
re~register her orxr leave her out,"
This kind of logic goes very ncar to what is contained in
"Hobson's choice."” But it is not satisfactory and it runs headlong against
the provisions of the Act. 1In 1976, the elector's name was alrcady on the
list and Mrs., Bowen~-Ottcy admitted that she got the name on the list so that
the abscnce of the documents to prove "she was registered® is, with respect
a lame excusc which I reject,

I shall refer to another double registration in which an explanation

was offcred to the Court.

Carpenter registecred twice

Mr. George Lyons, a 47 ycar old Carpenter of Shepherds Hall,
Great Valley, was registercd on November 27, 1972 by Mrs. Bowen-Ottey. His

name was entexrcd in respect of polling division 37 and his registration

Joans
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number was given as 2422021, The name of Mr. George Lyons with registration
number 2422021 appcared in the official list for Polling Division 37 at
consecutive number 82, On a2 date which is not entered on registration
card 2422277, Mrx. George Lyons of Chigwell, Carpenter, 47 years old with thc
same date of birth as in the first registration - was duly registered by onc
Mrs,. Hope Thomas. His name was placed in polling division 38. In the
official list for polling division 38 undcr consccutive 205, the namc of
Mr. George Lyons appeared. The registration number is stated as 2422277.
Giving evidence about her knowledge of Mr. Lyons, this is what
Mrs., Bowen-Ottey said in answer to questioning by the Court.
" I know George Lyons; hc is a
carpenter. I remember registering
him in 1972..........Hc is married
and living within the area,®
Then to a further question, the witness, made the position clear.

0: "Can you help me, how is it that he is
again registcred for P,D.387

A: DNo sir. He is living in the same area and

within P.D.37 where I registercd him in

1972, As far asI kXnow Mr. Lyons has never

lived in Chigwell. I know this man well.

I am giving particulars of my own knowledge,™
The Court is preparcd to takce judicial notice of a ccrtain fact of lifc in
Jamaica. And it is this.Where a public officer like a teacher, district
nurse or district constable has worked in an arca for some time, within
a reasonable time after assuming officce that public officer gets to know thoe
names, occupation and cven the family of the well known persons in the arca
and of several other persons living within that arca of residence. Mrs. Honlc
Thomas was at all material times, a shopkeeper and the operator of a Postnl
Agency at Chigwell. BAs a result, the questioning of lMrs. Bowen=-Ottey

continued as follows:

Q: "Arc you prepared to say that Mrs. Hopc
Thomas knowns Mr. George Lyons very well?

A: Yes your honour,"
With the leave of the Court, Mr. illis asked this question:

Q: "Do you know the boundary between P,D.37 and
P.D.387

A: Yes sir -~ I know. HMr. Lyone is within P.D,.37.

I do not know if Mr. Lyons has any intcrest
to c¢stablish a home in P.D,38"

al
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Mrs. Hopc Thomas explains

In 1971 and 1972, irs. Hopc Thomas was an cnumerator in the
Chigwell area. During the 1976 enumeration, she did not perform the dutics
of an enumcrator. But on polling day, she was the P.N.P. agent at polling
gtation 38. Mr. George Lyons was registercd by her in 1972 and Mrs. Hope
Thomas knew wherc the elector lived. According to her, it was the first timo
she was working as an cnumerator and she did not know that Mr.Lyons had
been previously enumerated.

During her examination in chief by Mr. Pickexsgill, she vehemently
denied the suggestion that she had rcfused to register known members of the
J.L.P, as instructed by th¢Returning Officcr. This charge emerges in the
report of the petitionexr dated November 12, 1976 and to which I have alrcady
referred. As an operator of a Postal Agency, Mrs. Hope Thomas was supplicd
with Form C application books for thc use of qualified persons who were
desirous of having their names entered on the voter's list. But she madc
her own ruling in the handling of thesc forms. During cross-e¢xamination
she was asked this guestion:

Q: "Did you operate the C Forms on the basis
that you would only take the names of persons
who live in P.D.38?
A: Yes Sir."
Under Rule 36(2) of the First Schedule it is the Chicf Electoral Officer
(presumably with the assistance of the Returning Officer) who determines
the appropriate polling division in respect of which the elector should be
listed., She admitted refusing to register about two persons who had been
taken to her Post Office but she refused on the ground that they did not
belong to her scction.

It appcars that polling divisions 37 and 38 serve the areas of
Chigwell, Shcpherds Hall, Forest and others. And there is a Post Officc at
Great Valley which scrves Shepherds Hall. According to the witncess, Chigwoll
is separate from Shepherds Hall. I can find nothing to support the
unilateral decision of Mrs. Hopc Thomas who in 1976 refused to make Form C
applications available to persons who lived outside of polling division
38. After all, during the same period and in the samc constituency, certain
registration officers like Mr. Neville Thompson were permitted to register

persons residing in scveral polling divisions. To deny an applicant the
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opportunity to have his particulars entered on a form C on the ground that his
polling division is diffcrent from the one where the Post Office is established,
is in my judgment arbitrary, foolish and discriminatory. The evidence is
that the foruic were located only at Post Offices, Postal Agencies, and at the
Registration Centre at Hopewell. And a time limit was given %or applicants
to take action so that those who had not been registered could do so.

I was not impressed by the witness (Mrs. Hope Thomas) -and I am not
satisfied with her explanation that she did not know that Mr. George Lyons
a man of about fifty summers, was not registered on the date she registercd
him. And I reject her explanation that Mr. Lyons was living in Chigwell at
the time. I accept the cvidence of Mrs. Bowen-Ottey on this point.

Double registration - elector
explains

On a date which the Registration Card does not show, Miss Cynthia
Oates, 18, domestic of Woodlands, was registered. Her number on the card
is 2417983, 1In the voter's list for polling division 22, the namc Cynthia
Oates, domestic, 2417983 appcarcd. The consecutive numer is 223,
Another registration of the elector took place on March 1, 1976, This time
her Registration Card shows number 5001580. The address of the clector is
stated to be Fustic, Elgin Town Postal Agency, with occupation as Special
Constable. She is now a Corporal in the Special Constabulary. In the
official list for Polling Division 1 under consecutive number 172, there is
this entry:

Cynthia Oates, Special Constable, 5001580

Explanation outlined

The first cnumeration of the elector (now Mrs, Cynthia Oatecs-
Finnikin) took place in 1973 during the preparation for the Parish Council
Election held in 1974, The elector voted in that election. She subsequentl:y
removed from Woodlands to Elgin Town. At Elgin Town which is about 17 milcs
from Woodlands, an ecnumerator interviewed the elector. The cnumerator was
told that the clector had becn cnumerated at Woodlands in preparation for thc
1974 election. It was also disclosced that the elcecctor had intended to
reside in Elgin Town whereupon the enumcrator advised that enumeration

"all over again" had to be done. 2And this was done.
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Thiz was in clear breach of Rulc 26(2) of the First Schedule which
hag madc provision against the possibility of double registration. The
substance of Rule 26(2) may be stated as follows:

"Where a person has already becn registocred and
he is interxvicwed at a different polling
division by an cnumerator with a vicw to the
compilation ci the list, the cnumerator is
required to issue a certificate in the form
racntioned in the schedule showing particulars
as to previous constituency, polling division,
registration number, present address of clector
and address on last official list. The Chief
Electoral Officey is to be informed accorxdingly
and he will then give what direction he thinks
fit in ordcr to meet the change of residence."

It ic clear that iMrs. Oates~Finnikin appeared as a witness in ordex

meg ]

te clear her name and,any suggestion that she might have voted morc than

once as a result cf the double registration together with her namc appearing
in the list of two separate polling divisions. I am satisfied that she voted
at the Police Barracks, Lucea as is provided by law and that no use was madu
of her name in any of the Poll Books in the two polling divisions wherxe she
was roegistered. But her evidence brings into the limelight the question aco
to the compctency of the election officers (including the Returning Officer)
engaged in the compilation of the electoral lists in Hanover Eastern. In tho

alternative, the state of mind of thesce officers has emerged for some kind of

scrutiny.

Certain particulars highlighted

It was proved that Miss Noxma Zdwards, & domestic of Sandy Bay,
wac rogistered in polling divisions 3 and 4. One registration card was
uscd to cffect the doublc registration. 2nd the operation was very simplc.
negistration C.orxd 2413598 was dissued by Registration Officcr Mais on a dato
which is not shown. That was the basis for including her name in polling
division 4. Then a photo-copy of the same Registration Card was made out.
Under heading Polling pPivigion, the number 3 is written in ink and that waco
sufficient to include her name in P.D.3. The elector's name appcared in tho
lists for both polling divisions.

On the card, the date of birth is given as April 6, 1954 and ihc

age is put at 18. If this is true, then, the registration tock placc betwcoorn

Npril 6, 1972 and April 5, 1973, How this manifest irregularity and illegaliz

escaped the attention of the Returning Officer of that period and the

24
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"machincry" in the office of the Chief Electoral Officcx, is one of thc
mysteries at the hearing.

The so called "registration" of Miss Edwards in polling divisicn
3 should have raised suspicion in the mind of a rcasonable pexson as soon
as the photo-copy of the Registration Card appeared. A photo-copy suggests
that the original was lost or that somcthing had happencd. But how could
the entry of the letter 3 in ink under polling division be explained? The

mystcry deepens the morc one cxamines the documents.

Ranold Malcolm riddle

Mr. Ranold Malcolm, Labourer of Jericho was born in August 1952.
On the 7th November, 1972, he was registered and registration card 2415190
was issucd. His name was cntcred for polling division 12. As in the casc
of Miss Norma Edwards, a photo-copy of Registration Card 2415190 was prc~
pared, but the number did not come out in the copy. The number 2415190 is
written in ink with all other particulars appearing on the photo-copy. On
the 12th April, 1976, a certificate of enumeration 2896057 was issued showinc
that Mr. Ranold Malcolm, farmer of Haughton Grove, Ramble, was then living
in Polling Division 56 and that he was an elector in Polling Division 12
with numbexr 2415190, Dcspite the issuing of the above certificatce, the
official lists for Polling Divisions 12 and 56 show the name of Mr. Ronald
Malcolm as indicated hercunder:

P.D.12: Consec.78: Malcolm, Ronald, Lab. Jericho :2415190

P.D,56: Consec.37: Malcolm, Ronald, Famer,
Haughton Grove :2415190.

Was this an example of innocent bungling in the preparation of
the electoral lists? If the bungling can be called "gross negligence” is
it reasonablc to draw an inference that it is morxc than that?  The.zenith
of the apparent bungling was attained in the case of Miss Iorna Samucls.

In a recal casc of double registration, one expects to findvtwo scparate
registrations followed by two separate lists with the name of the elector
appcaring in each of them. But this was not so in the casc of Miss Samuclc

as I shall outline.

Soesone
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(a) Miss Samuels, a domestic of Mountpelier, Jackson Taylor
District, was born on December 29, 1946. That is what
is shown on Registration Card No.2415848. She was first
rcgistered when she was 26 years old. Ordinary calculaticn
will show that this would have been between December 30,
1972 to December 29, 1973. The card shows Polling
Division 14 as the registered location,

(b) With the identical particulars, on January 20, 1975,
Miss Lorna Samucls was again registered. Registraticn
Caxrd 2419204 was issued and this time she was placed
in polling division 15. The official list for Polling
Division 15 used in thc General Election shows that hor
name was entered twice in the same list at consecutive
numbers 35 and 42.

How the suggested reliable machinexy at the level of first, the
and
Returning Officer Qf second, the office of the Chief Electoral Officer, did

not detect this obvious irregularity is almost as puzzling as the ancient

magical formula of Egypt.

Brief summary of the whole
An examination of the documents relating to the 23 double recgis-.
trations, shows the following:

1, Date of enumcration not shown on one sct
of registration cards :12 cases

2. Date of cnumeration not shown anywhere

in the double registration : 3 cases
3. Same registration officer : 2 caseg
4., Registration Officer not stated : 2 cases
5. The applicant able to write his name

and not able to write his name : 2 cases

Cases of double voting

There was a lot of evidence tendered to the effect that the second
respondent took steps to instruct the presiding officers and poll clerks
concerning their duties on polling day. Each presiding officer and poll clerk
was given a "book of instructions" by the Returning Officer . I have
examined the booklet. It contains a lucid summary of the main provisions
of the Act and of what is expected to be observed by all election officers.

Mr, Ellis in his closing addrcss was permitted to give what he
called "a breakdown of the calibre of election officers used in the
constituency as presiding officers on election day."”  What he outlined wac
not proved in cvidence since his client did not give evidence nor called anvy
witness. His breakdown is intcresting. Included in the 75 appointed weze tl..

following : foveos
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(a) Teachers : 34
(b) Government Scrvants : 12
(c) Housewives : 10
(d) Students : 8
(e) Midwives : 3
(£) Ministers of Religion : 2

Therc was even a psychiatric nurse. But at this station to which
I shall refer later, confusion and irregularities reigned supreme. The
Chief Electoral Officer (Mr. Trevor Dixon) took a swipe at the teachers. Hc
said this in his evidence:

"Teachers are known to make a lot of mistakes
as presiding officers."

Particulars of double voting

It was proved that at lcast 8 cases of double voting did take

place. Where it is shown that a person has voted under a certain name
and there is a subsequent entry of the same name with the same consecutivc
number as shown on the official list, that is evidence of personation. It
means that either the elector himsclf has voted twicc or that he has voted
after someone voted in his name. It could also mean that he was twice
personated. Section 93 of the Act provides as follows:

" Every person who at an election applies

for a ballot paper in the name of enother person,

whether that name be the name of a person living

or dead, or of a fictitious person, or who having

voted once at any election applies at the same

election for a ballot paper in his own name,

shall be guilty of personation within the meaning

of this Act."
Under the Act, if an eclector having voted on election day should return to vote
either at where he first voted or elsewhere, he commits the offence of person--
ation. The principle of onec man anc vote is put in serious danger when hc
attempts to vote once more after having voted. The penalty for personation
is severe. On conviction before a Circuit Court, the offender is liable to
inprisonment with hard labour for five years. In addition he is disqualificd
from being registered as an elector or voting at any election, for a period o

seven years from the date of conviction. If the offender is an elected mconiox

Jeeeans
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of the Housc of Represcntatives cor of any Parish Council or of the Kingstc:
and Saint Andrew (rporation, he losce his seat and suffers a disability
foxr a period of scven years from the date of conviction.

The booklet of instructions to Presiding Officexs and Poll Clexlc
to which I have already adverted, gives clear guidance at pages 7 and 13,
How a V"personated clector” problem is to be handled is outlincd., Where
voting has alrcady taken placc and the elector himself thercaftcr reports
at the volling station toc cast his ballot, the electer must be sworn and rot
saticfy the presiding officer of his identity before he is alleowed to votc.
L note of what was done must be entered in the remarks column of the Poll
Book. The cath taken on the prescribed form is required to be safely kept

terse
by the Presiding Officer. And page 13 of the booklet has this/entry :
"Have disorderly person and personators

arrested."”

Pcrsonation at 204 Polling Station?

A charitable interprctation to place on the cvents that took plac:
at Hopewcll (Polling Station 204) con clection day is to say that a comical
display most lamentablc wac cnacted. At the hcead of the show werce Mr.
Stanlcy Holden, the Presiding Officer and Miss Ruthlyn Leslie the Poll Clexit.
Copious tears flowed from Miss Leslie in the witness box as she revaaled
the difficultices which she claimed she had to face. &g the scenes alternatft.c
during the hours of polling, the two indocr agents for thebHolitical partics
stuck to their last. The P.N.P. indcor agent was Mr. Clifford Arnold, a
veteran in the ficld. Describing himself as "a dangerous man when on
¢lection duties”, hc gdve cvidence for the petitioncr in support of a clain:
by a witncss that someone personated her at the polling station shortly

after 9 a.m.

Mrs, Noel tennett

On election day, Mrs. Noel Stennett acted as the outdoor agoent
of the petitioner at polling station 6 in Hopewell, Within walking distance
of pelling station 6, Mr. Holden and Miss Leslie were in control of the
operation at polling station 20A. And at polling station 20L - both on
a

the premices of/Mrs. Smith ~ the cperation was in the command of the clewse

relatives of Mr. Neville Thompocen, the enumcrator whese cvidence I have

R
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already cxamined. The Presiding Officer at 200 was Miss Dorrell Thompson,

a sister of Mevillce Thompscen while the Poll Clerk was Miss Cecile Darling,
his girl friend. Mrs. Stennctt and her husband were well known to all the
election officers. The voting was quite heavy at beth stations. Her vote
was on the list for 20A. Polling Station 208 was required to handle list
numbcred 1--235 together with the Supplementary List of 51 names. Staticn
20B was required to handle list 236-169.

Mres, Stennett's name was listed at consccutive 120, whilc her
sband’s name was at 210 of the Supplementary List.

Mrs. Stennett left her husband in bed and proceeded to polling
station 6 to await the opening at 7 a,m. At about 11:10-11:15 a.m. HMrs.
Stennctt voted at ZOA, She presented ne identification card, and was not
sworn. Mr. Arnold the P.N.P. agent ncted her presencc and the fact that
she votcd once only. 2an contry in the Poll Book after 11 a.m. shows that
Mrs. Necl Stennett voted. There is nothing in the "remarxks column®

opposite her name.

Earlier entry shows voting at 9 a.n,

Two centries in the Pcll PBook shown as numberxs 46 and 47, indicatu
that Mrs. Noel Stennett and Mr, Noel Stennett voted shortly after 9 a.m.
and that the husband voted immediatcely after his wifc. There is nothing in
the “"rcmarks column® opposite their names. Mrs. Stennett’s evidence iz to tic
effect that the cntries in the Poll Rook muggesting that she had voted at
about 9 a.m. and that her husband followed her, are false and that they wexc
entered by the Poll Clerk who knew of the falsity. ¥hen Mrs. Stennett was
cross-cxamined by Mr. Knight and Mr, Bllis, both gentlemen proceeded on the
bagis that the witness had voted twice and that shce was not being frank to
the Court. Of course, a cfoss~examination which is launched on such a
prong has its inherent vice. If the witness had votcd twice and if -
which was never challenged - she was well known to the election cofficers,
then it must follow that a corrupt machine was in full swing at that pollints
staticn. Why? Because it was made so cacy. MNot one syllable was entoered
in the Poll Bock to suggest that there was a "sccond vote™ or that thoe
voter was challenged or that she would be reported for prosecution. L

bare faced personation was committed with impunity.

59
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Security Officcr called

In orxder to challenge the hona fides of Mrs. Stennett, the first
respondent called Mr, Desmond Sangster who was the Special Constable on cuty
at the promises which housed polling stations 6A, 6% and 7. He szaid that
at about 3:45 a.m. lrs. Stennctt teold him thot she had to go and vote. He
saw her go insidc the building and she came out at about 9:15 a,u.

There is a pipc in the yard -
she was washing her hands and I saw red

thing coming from her finger,"

Mr. Sangster suggested that Mrs. Stennctt had voted at one of the stations

o

L, 6B or 7 at about 9 a.m. His credibility as a witncss was suspect from
carly. Hc took a phial of Vicks vVapcrub with him into the witncss box and
played with it. But the Court gave him time with his articlce o that a
careful asscssment cculd be made before he was ordered to put it away. What
Mr. Sangstcer hinted was never in issue. 0t no time was it cver suggested tliot
Mrg. Stennett had voted at any cof the 3 otations 6i, 6B or 7. Mrs, Stcnnett
had no vote at any of thosce stations., UWhat was in dispute was whether she
had in fact voted along with her husband at polling station 20A (somc chain:o

away)at about 9 a.m.

Particulars of othcr cascs
of double voting

No. Wame of Voter 2.5, Remarks
1. Jameg liitchell ol Ne cath administered
6B No note in Pcoll Book
2. Clovis McKenzie 2005 N¢ cath administered
20L Wothing noted in Poll Book
E A 3 Q ‘.’;"j
3. Alvita Scott lﬂ“ Same as above
1‘-zb
g $ AR
(io IVOn Smlth i:lf Samc as aJ:)OVC
5. Rupert Daley 13p Elector was rogistered
1zn twice. Two votes uscd
6. Lloyd@ FRussell, 16 The clector voted twice at the
Mason of Great same polling station ~ beforc
vallcy 8 a.m., and beforec 9 a.m. (5cc
entrics 30 and 50 in poll neo:sd
7. MAshburn Campbell 15 Elector voted twice at the
(Jackson Taylor) sam. polling gtation. The

cntries at 147 and 148 in peoll
hook indicatc that the clect
was given a Lallot twice ir
cuccession,
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No. Name of Voter P,S. Remarks

Note Note

vy

8. Rollin Hosang, Clerk 6 Elector was registered
at Hopewcll 18 in two polling divisions
with the same registraticn
number,

With regard to No. 8 (above), Mr. Knight in his final address placcd
the name of Rollin Hosang in the list of persons whe voted twice. I have
cxamined all the relevant poll boocks and registration cards. Whereas I have
found that Mr. Hosang was rcgistercd in two separate polling divisions with
the same registration number, I am not satisfied that his name appears in twc

separate poll books. There is an entry in the poll book for polling station

6L indicating that Mr. llogewﬂ Vb’%eot Cacae .

In all the cases (1-7) above, there is no note in any of the poll
of the Act dealing with personaticr
books to indicate that the relevant provisions/and double voting were observed.

On the contrary, it appears that the instructions in the booklect to which I
have already referred were put at defiance. And the section hereunder was
disregardeds Section 36 <f thc XLct statuar.

"36(1) Subject to all other provisions of this Act as

to proof of qualification as an elector and as to the
administration of oaths, if a person representing himself
to be a particular elector applies for a ballot paper
after another person has voted as such person, he shall
be entitled to receive a ballot paper and to vote after
taking the ocath of identity, in the form set out in the
Second Schedule, and othcrwisc cestablishing his identity
to the satisfaction of the presiding officer.

(2) 1In such case,the presiding officer shall put on
the ballot paper his initials, together with a number
corresponding to the consecutive number given to the
voter and entercd in the poll book opposite the name of
such voter, and the poll clerk shall enter in the poll
book -

(a) the name of such voter;

(b) a note of his having voted on a sccond ballot
paper issued under the same name;

(c) the fact of the oath of identity having been
required and taken, and the fact of any other
oaths being so required or taken; and

(d) any objections made on behalf of any and of
which of the candidates,®

/o-..-o
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Persons voting and names
not on list

Undexr the Act if & pexson's name is not on the official list, ho
<:;\ has no ¢ntitlement to vote. &nd except in the casce of members of the

Security Forces or where a person 1s to be employed at o polling station as
an elcction officcer or an agent, nc person may vote at any place other
than at the pelling station wherxc his name appears. Z4nd wherc the officicol
list is divided at a large polling station, no elector méy vote at that part
of the station which is nct allctted that part of the list upon which his
namc appears.

Concession made

<~ A One fact which the respondents conceded during the hearing is that
at Polling Station 23 at Haddington, 18 perscns whose names were not on any
cfficial list for the constituency were permitted to vote and did vote. The
first respondent called the presiding officer at that station (Miss Dawn
Bygrave) to explain what happened, I shall call this episode, the
"Haddington incident." It was proved that at Polling Station 52, Mrs.
Rosetta Wilson, a houscewife, was permitted to vote although her name was nct
cn any official list in the constitucncy.

(\,ﬁ The votirng strength at ecach of the two polling stations above was

as follows:

1) P.S. 23 on official list - 238
on supplcmentary 2
(2) P.5. 52 on official list - 132
on supplementary 3

Without attempting to repeat statistics alrcady outlined, I shall

re-state what actually happencd on polling day as far as voting went:

Q P.S. Buck King
. 23 220 21
52 89 28

The polling was thereforxe in the ratic 6 to 1 in favour of the

petitioner when both stations arc locked at.

[foeenns
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Haddington incident

Miss Dawn Bygrave, a secretary,who gave her evidence with a

perpetual smile, nresided at Haddington. It was her first wvisit to that
from

part of Hanover. She was provided with a Poll Clerk # the area but nc
form of sccurity was provided at her station. When she rcached Haddington
on polling day at about 7:20 a.m. a large crowd had alrcady gatherced outside
the polling station. No copy of any supplementary list for the station was
given to her by the Returning Officer.

During the day, a number of persons kept coming into the station.
They showed slips to indicate that each had made an application at the Post
Office at Haddington to be registerced by way of the C Forms Aand these person:
told her that their names should have appeared on the Supplementary List. Iz
Poll Clerk had nc copy of that list but an clderly gentleman hinted that he
had one and that about 21 names werc on it. The man left to get the copy
of the list but did not return. 1In the meanwhile the demand to be allowed
to vote by persons who continued to come in with slips grew. The peoplc
became extremely boisterous.s They issuced threats to the presiding officer
and she becamc afraid. She had no means of communicating with thc Returnisc
Officer and a deccisicn had to be taken in the face of the menacing situation.
The decision taken wage that she would allow to vote persons who had "slips”
showing that they had madc application tc be registered, that she would
thumb print and swear cach of them and then collect the slips. Twenty slipo
were collcected and of this amount, it was later discoverced that two names

Marcia Campbcll and Winsbert Christie were on the Supplementary List,

Form C serics detected

The Form € for Marcia Campbell is 692058,  She was horn on
September 16, 1958 and was regictered by one R. Russell on November 17, 1974,

Mr. Christie's Foxm € is 692051. He was born on September 10, 1950
and was registercd on Novembcr 17, 1976 by R. Rasscll.

In the xeport of the petitioner dated November 12, 1976, he
complained under the heading of "Ferm C" that certain Form € registraticn
books at Ken Jones P.A. (including Haddington) had not been collected by

the Returning Officer. Identified among the books, is the scrics from which

%
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the Form C of the twe ecighteen year old electors abovenamed, werc taken.
The particular book mentiocned is 692047 to 692075 (32 names). What has
happcned to the remainder cof the 30 applications in the series in this strong
J.L.P. arca is another mystcry in the case,

liss Bygrave must be acquitted of any suggestion that she
deliberately acted in a nanner designed to defeat the intention of the Act
or of any of ite provisions., Che found hexself in a tight spot. The
menacing and cmbarrassing position in which she was enveloped, was not of
her meking, But what was in fact donc was manifestly irregular. 1t was

illegal but it was enough to show that she had no guilty mind.

A miniature Haddington incident

Another incident similar to what tock place at Haddington but on
a minor scale, was related by Basic Schcol Teacher Mrs. Alma Froeckleton.
She presidced at polling station 52 at Axc and Adse. An clector Rosctta
was
Wilson whom Mrs. Freckleton knew well/  permitted to vote although her nome
was not on any official list of votcrs. I shall outline the evidence of

Mrs. Frecklcton touching the incident.

0: "When Miss Wilson came did she have
anything with her?

A Yes - a Form C rcceipt from the Postal
Agdncy. She said shc was registcred and
she liked to votc.

Qs How did you feel?

A: I was not sure what I should do. I decided
to trcat her as a new person., I thumb printed
her and wrote other particulars on the foim
and put the complcted form in the envelope."

The boy friend of Miss Wilson was outside watching the spectaclc.
When the presiding officer showed signs of reluctance at the request of

Miss Wilson, the gentloman is said to have used these words:

"she will have to vote because she
is registered."

And so Miss Wilson voted without her namc being listed as an elector. About
five other persons reported at the polling station to vote. Each had a
"slip" or a "rcceipt" from the Postal Zigency. But the presiding officer
refused their request to be allowed to vote. It seems that more courage

had been summoncd in order to decal with the problem., What would have
happened if the five others had decided tc enforce theirxr "rights® as in tho

Boddington case, ic not clear.
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Breach occurred at Polling Station

Mrs. Frecklcton has been a Basic School Tcacher at Axe and Adse
for about 30 years. She knows cvery clector who voted at her station. One
¢f them Mr. Roland Heaven is a tailor in the area. The name of Mr., Heaven
appeared in the list for polling divisicn 51 so that he was required to vote
there and not at polling station 52. But Mrs. Freckleton permitted him tc
vote at her polling station. Mr. Heaven related a story that he was in a
hurry and that he wanted to get the ink off his finger so that he could go
on with his tailoring work.Mrs. Freckleton submitted to the entreaty and
therefore caused a brcach of sections 30(5) and 11l1(1) of the Act.

hs soon as it was discovered that Mr. Heaven had voted at the
wrong station, Mrs. Freckleton informed the presiding officer at polling
station 51 and she sent to tell Mr, Heaven what had been noted.

Softly speaking,Mrs. Freckleton impressed me as an honest and
upright person. She related the two incidents which marred her polling
day activities with truth and clarity. I acquit her of any imputation that
she was knowingly involved 1n breaching thc provisions of the Act or of
attempting to defeat the will of the people. But mandatory provisions of
the Act designed to ensure that the conduct of an election is kept at the
standard prescribed and expected, were breached.

Persons voting at the wrong
polling station

It was proved that 9z electors were allowed to vote at the wrong
polling station. The error - if it may properly be so called - occurred

at 6 polling stations as shown hereunder:

No. Polling Station Number wrongly admitted
1. 6B 1
2. 14a 1
3. 205 56
4, 25¢ 33
5. 52 1l
6. 53 2

In law, there werec 94 separate breaches of the law under this head.
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The relevant provisions breached have already been mentioned. No
harm will be done if I re-state them. I quote from the Representation of

the People Act.

30(5) '"where any official list is divided in
accordance with the provisions of this
section, every elector shall vote, if he
vote at all, at the polling station to
whieh is allotted the division of the
official list upon which his name appears."

1113 Y........ +.0N0 person shall be entitled to
vote in any polling division unless his
name appears upon the official list of
electors for that polling division."

Thexre is no discretion granted to any election officer pexmitting
him to relax the law in favour of any elector. He is permitted to commit
a genuine error without incurring any criminal liability. But committing
a genuine errxor still leaves open the question whether what was done was
substantially in accordance with the law relating to parliamentaxy election.
The sanction of allowing a voter to vote at a polling station other than where
he is allotted is that in a scrutiny, such a vote is struck off the recoxd.
That was the ruling in the Oldham case Ziaeé? O'M & H. 151 at p.163. In
that case, the contravention complained of was in these woxds:

"No person should be admitted to vote
except at the booth allotted for the

district wherein his placc of abode
may be."

How some of the contraventions occurred

i. The first person to vote at polling station 6A was Mr. John
Gordon, a Bank Clerk of Hopewell. His namc was not on the list for 6A but
on the list for polling division 7. The Presiding Officer at 6A was former
veteran headmaster Mr. Rupert Dinham who taught for over 40 years. He
spent over 30 years tecaching in Hanover. When cross-examined by Mr.
Sapulding, the portion dealing with Mr. Gordon was as follows:

Ot “Can you say hew a person who is not on

the voters list at your station is entered

in your Poll Book?

A: It may be a mixed up by the Poll Clerk. I
know John Gordon.

Teacher is it not a fact that as a responsible
presiding officer, you only caused your Poll
Clerk to write a name in that Poll Book conce
you were satisfied that the person's name was
on the list for your station?

bk
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A: No sir., John Gordon is so well known to me,"”

The aging retired teacher was off guard when he answered the last
question. The answer should have been in the affirmative. He was inclined
to shift the blame for the "mixed-up" on his Poll Clerk. Three polling
stations 647, 6B and 7 were sited in the same building. Mr. Goxdon should
have gone into the compartment marked 7 but he entered Myr. Dinham's area.
And without checking to see whether the elector's ballot could be properly
cast there, he was allowed to do so. And to compound the confusion, when
Mr. Gordon's name is entered in  the Poll Book, the consecutive number of
another person is put oppesite the voter's name.

Another error committed at this station is that both 6A and 6B allowed
voting from the Supplecmentaxry List. The practice is that in oxrder to avoid
confusion and to allow orderliness only one of two stations handling a
divided list should allow voting from a Supplementary List. And before
polling begins it should be known which one of the two polling stations
would be admitting those electors.

And still ancther error emerged from the  ewidence-omexged—Lxem-the
evidence of Mr, Dinham, It is contained in this portion of the evidence:

"Several persons camce without identification

cards but I allowed them to vote because

I was confident of their identity with the

aid of the poll clexk.,"”
What went wrong here is this. The Poll Book does not show any entxry in the
"Remarks Column" indicating that anyone was thumb printed and sworn where an
jdentification card was not produced. What the presiding officer permitted
was allowable only if section 34(5) and scction 34(7) of the Act were
satisfied, that is the oath of identity in the foxrm prescribed had to be
taken. And the form should have been preserved and handed ovexr to the
Returning Officer at the close of poll along with the other documents
as required.

Mr. Dinham has been acting as a presiding officer since 1944. He
struck me as a true representative of the teacher of the old school -
didactic, testy and sincere. He rules and directs the show. Like the
village headmaster so graphically depicted by Goldsmith in the "Deserted
village"”, he means well ceven where he allows his zeal to have the better of

him. He too, I acquit of any suggestion of mala fides. But the errors
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committed still remain to be examined in the light of the law.

2. Polling Station 25C

Polling Station 25C was not mentioned in the grant of poll, Thirty-
three persons were allowed to vote at this station when their names were not
on the divided list for that station. In addition there was more than one
hundred per cent voting recorded there. The voting was 168 but the
official list contained 159 names. The Poll Book was kept badly. I have
noted the following:

{1) The oath of the Agent of a candidate is not written
up as is required.

(2) The oath of the Presiding Officer is not written
up and subscribed to.

3) The cath of the Poll Clerk is not written up and
subscribed to.

(4) The statement of the Poll after the counting of the
ballots is not written up in the Poll Book as is
required by section 44(9) of the Act, '
Apart from the writing up of the names of electors in the Poll Book
everything else is blank, The "remarks column" has the signature of C. Grant
on 3 pages. Each page has 32 entries. And the signature of V. Shaw on two
full pages and on another page with 13 signaturcs. Who C. Grant and V, Shaw
are, is not made clear anywhere. Presumably they acted as agents for the
candidates.
The Presiding Officer at this station was Youth and Social Develop-
ment Commission Officer Miss Iurline Hosang. She was working for the first

time as a Presiding Officer.

Explanation for the confusion

Polling Division 25 had 423 names on the official list. Thexe wete
3 names on the supplemcntary list. There were 3 polling stations. 1Iwo
stations 25B and 25C operated on the premiscs of Cacoon Castle Primary
School. Numbers 117-263 on the list were allotted to Station B and 264
to 423 allotted to Station C.

In accordance with section 30(l) of the Act, the Returning Officer
had divided the official list into sc many separate lists as there were
polling stations in the polling division. BAnother station 25A was allotted

numbers l-116.
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Polling was heavy in the morning. &t about 11:30 a.m. Miss
Hosang became aware that persons who should have voted at 25B were voting
at her station 25C. And she gave this explanation.

"When polling started on that day I did not
see the dividing line for my polling station."

The witness reduced her frankness to the bare essentials. A jolt was felt
at about 11:30 a.m. when the Poll Clerk from the adjoining station hinted
that 25C was getting too many voters, It was then that the "error" was
discovered. Miss Hosang said that she graduated from a secondary school
after taking her "O levels" examination. Instructions were given to her by
the second respondent as to her duties. One lecture was attended and she
obtained a copy of the booklet of instructions. I shall quote from herxr
evidence in order to show the extent of the instructions .given her or if
properly given, the depth of her understanding of what was required of her,

(L) "I thought I had to handle the whole 423
voters at the station.”

(2) "mr., Campbell the Returning Officer did not
instruct me where my list started and
where it ended."

(3) "The first time I was awarce that I had to handle
423 voters was at the polling station on the

morning of December 15. At that time I did not
/having think that/423 voters at one station was too
large. I did not go through the list to see

if there was a line or mark drewnm through it."

This apparent display of innocent ingenuousness is too tricky to be

agceppbhds.. Credibility is being given too hard a test. From her station

not even one form (of the oath and thumb print) was received by the Chief
Electoral oOfficer. On the face of the Poll Book, it is difficult to under~

stand what was happening. There is nothing to show who operated the polling

station, or whether any incident occurred. Two entries ( 25 and 26) show that

the electors were sworn presumably on the ground of incapacity. But that is
all.

Before I turn to another matter I shall point ocut ancther irregu-
larity that took place. Miss Hosang was born at Cacoon Castle; her grand-
parents, now deceased, lived there. She spent most of her childhood in the
area and knows most of the people in the district and its immediate environs,

During the cross-examination by ir. Spaulding she said:

4
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"There were a number of voters who did not

prescnt identification cards. I knew all

of them that came to vote at 25C."
But the safeguard of thumb-printing and administering an cath to those without
identification cards was only observed in respect of 5 voters, And although-

according to her - she placed the forms in an envelope which she handed over

to the Returning Officer, none rcached the Chief Electoral Officer.

Polling Station 20A& revisited

What took place at Hopewell (Polling Station 20Aa), is disturbing to
relate. It was there that many of the under age electors voted., And it was
at this station where Mrs. Stennett and her husband are said to have voted at

about 9 a.m. which the petitioner has disputed.

List divided

As I have already pointed out, only persons whose names were listed
consecutively from 1-235 and on the Supplementary List (178-228) were per-
mitted to vote at 20A. Yet the Poll Book shows on its face that the 7th and
B8th electors were wrongly admitted to vote there and by the time the first
50 electors had voted, 12 of them had voted at the wrong station. and of the
last 50, seven (7) had been wrongly admitted., According to an entry in the
"remarks column" the last wrongly admitted elector reported at 3 p.m.

when Mrs. Clement Brown, (321 on the list) voted.

Poll Clerk incompetent

A quick glance at the entries made in the poll book leaves one in
no doubt that the poll clerk (Miss Ruthlyn Leslie) displayed gross incompetence.
She opened the proceedings with recording the names of two electors at page 7.
But page 7 was reserved for recording objections to ballot paper. She then
turned to page 8 and entered correctly the consecutive numbers (1-6) of the
names of electors as they came in' to vote but the consecutive number of the
elector as it appeared on the official list is not mentioned in the appropriate
column. The first entry of the number on the official list appeared when the

on the left

67th voter reported. Then having cntered/the first six consecutive numbers
as the electors reported en—the—wefs, she seemed to have had second thoughts

about the accuracy of these entries. When the 7th elector reported, the

number 250 (the number on the official list) is placed where the number 8
feeous
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should be. The column for the first ten entries has a reading of 1, 2, 3,
4, 5, 6, 250, 435, 69, 75. The last four numbers are then crossed out and
7, 8, 9, L0 are written in consecutively. And every number from 7 to 32 is
crossed ocut as a result of what is called a "mistake." I believe that a
graduate from a Jamal course would have done better. Mr. Holden, the
psychiatric nurse, and the Presiding Officer appeared to have given little

or no assistance to this Poll Clerk.

Miss Leslie explains

It was the night before the election that Miss Leslie was hurriedly
summoned by the Returning Officer to act as Poll Clexrk at 20A. The call
came at about ll p.m. when some last minute reshuffling had to be done.

Miss Nesta Whittingham should have performed the duties of the poll clerk
at 20A but she was shifted to Woodland as Presiding Officer at polling
station 22B. The lady who should have gone to Woodland took ill suddenly
and so the Returning Officer made the change.

Miss Leslie passed civiecs out of threc subjects which she sat -
in the J.S8.C. Examination. She left Primary school in the 9th grade. Since
then she has taken a course leading to a diploma as a cashier. She got no
instructions as a poll clerk. The returning officer was told on the night
of December 14 that Miss ILeslie would not be competent to perform the duties
required of her. Miss Leslie hersclf expreésed the doubt as to her ability.
But he advised her to make a try.

During the day, according to her, she entered "guessing time"
in the poll book but Mr. Holden did not knew of this. 2and the only
instruction she remembered receiving from Mr. Holden was that when a votex
came in, the name should be locked for in the official list then after

ticking the number, it should be entered in the poll book.

Discovery made

Between mid-day and 1 p.m. Mr. Holden informed her that persons
who should have voted at 20B had voted at 20A. As a result she sald this
action was taken:

"I stoppced from letting the people who
should vote at 20B voting at 20A."

Jevoas
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How was this done? In answer to the Court's question she explained:
Q: "How were you able to stop it?

Az There was a red line that divided both stations
so that I did not go over the red line again.,"

But as I have already pointed out, electors who should have gone to 20B

were still being admitted at 20A up to 3 p.nm.

Two questions in cross-examination and the answexs given must be

recoxded.

Q. by Mr., Spaulding:

"Explain how you came to record the name
of Mrs. Noel Stennett twice that day?

A: Well I don't know. I did not know Mrs.
Stennett at that time. Maybe it was a
mistake?"

Q. by Mr, Ellis:

"Am I correct that whatever irregularities

appear in Poll Book 204 are the result of

genuine errors?

A: Yes sir,"
Earlier in this judgment, I pointed out that it was this very witness who was
selected by the Returning Officer to distribute the identification cards of
electors in Polling Division 6 which is in Hopewell proper. There are 351
names on this identification card list and by her ccrtificate, she delivered
330 of them. But she must have been named by the Returning Officer and she
must have accepted the nomination, on the basis that she had a good woxrking
knowledge of the identity of the people of voting age in and around the
limit of Hopewell. I, therefore, reject her evidence that on polling day
she did not know Mrs. Noel Stennctt. Mrs. Stennett said that Miss Leslie
and Mr., Holden knew her well and as I have already obsexved, this bit of
impliedly

evidence was not challenged. What was/suggested to her was that she had

in fact voted twice.

Efglanation of Mr. Holden

Mr. Holden was called by the first respondent and was examined by
Mr. Cruickshank. As a witness he was very frank at intervals and reserved
where the point was sensitive and telling. He bas been living in Hopewell

since 1972 and was officiating as Presiding Officer on the 3rd occasion.

[eveine
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It was the first time he was working at a divided station. To use his own
words, it was "rough going" in the morning but with the help of the indoorx
agents, he was able to cope with the situation. However, it is clear that
he was not happy with the situation. He was definitely a presiding officer
in distress. And apart from thepbysical and mental strain he experienced, he
worked under a handicap. ©No thumb print pad was put in his box by the
Returning Officer. Said he:

"it was quite an uncongenial atmosphere
for an clection.”

Q: "What do you mean by uncongenial atmosphere?

A: It was both physically and mentallyuncongenial.
Q: What do you mean by uncongenial?

A: I was referring to the fact that I had thrust

on me overnight an inexperienced poll clexk
along with the extra rush at the beginning
of poll and failure of proper communication
with the Returning Officer."

When about 40 persons who should have voted at station B had voted
at his station, Mr. Holden discovered the irregularity. According to him,
he made a list of those persons who had wrongly voted at his station. This
list was given to Miss Thompson the Presiding Officer at 20B. The following

precautions were also instituted:

(a) He kept the list for the remainder of the
day and paid attention to it;

(b) Efforts wexe made to see that none of those
who had voted did return;

(c) Persons who were required to vote at section B

were directed to do so if they reported at his

section,
Notwithstanding the claborate precautions instituted by Mr, Holden, persons
who should have voted at B scction were still allowed to vote at his station.
Miss Dorrell Thompson, an intelligent andziiznking witness was called to
assist the Couxrt on this incident. She maintained that it was about 1 p.m.
that Mr. Holden spoke to her about his discovery of the wrongful admission
of votexrs to his section.

I have examined the poll book and have noted that after the time

1 p.m. is entered, 63 persons voted and of this number 10 of them were wrongly
admitted. How can this be explained?  Something must have gone wrong some-

where. I fail to understand how an intclligent and projected honest

Presiding Officcr cculd o low = Cevelerent o nls relling ctatien whorein
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he discovered an irregularity at 1 p.m. and two hours after, the irregularity
is still in progress.

The statutory endorsement in the Poll Book showing the statement of
the Poll after the counting of the hallots was not completed by Mr. Holden.
He entered quite correctly that the number of names on the official list
used at his station was "235 pluc Supplementary List." That maée it 286
electors. But he failed to give the summary such as:

(a) How many cach candidate received;

(k) The nunber of ballots focund in the box;

(c) The nwaber of spoilt ballots.
And it is clear to me that this omission was deliberate. Over 100% voting :
took place at 20A. With a total of 286 on the list, 302 voted. At the |
hearing it was pointed out to Mr. Holden that although the Poll Book showed
300 voting, in fact it was 302. BAnd it took some time with a lot of
patience shown by Mr. Spaulding in the cross-examination and by the Court
to convince Mr. Holden that the foxmula (32x9) plus 14 produce 302. The
poll book contained 9 pages of 32 names on each page with an additional

page of 14 names.

Other points in his evidence

In dealing with the alleged doublc veting in the name of Mrs. Noel -
Stennett, Mr. Holden was both positive and negative, This question was
asked him in chief:

Q: "Can you give thc Court any cxplanation
as to how the name of Mrs. Noel Stennett
appears twice in the poll book?
A: I am afraid I cannot explain that. The name
is cntered twice and it is suggestive that
she came twice but if she did, I did not
get any help from any of the indoor agents.,”
But in cross-examination, his stand was more bold and he was positive. He
said that it was not possible for the name of Mrs. Stennett to have been

entered by someone when the voter did not appear; that the poll clexk only

wrote a name after the voter reported and the name was found in ¢he list.

Foeevene
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Q: "Whenever a person presented himself to
vote did you tick off the name to show that
that person had voted?

A: Yes sirx.

Q: So that at p.l4 when Mrs., Stennett's name is
again recorded, what could have happened?

A: Someone beat me - slipped through without being
detected by me and without my being getting help
from both the indoor agents and the poll clexk."
Mr. Spaulding pointed out to him that one Clovis McKenzie voted at both
20A and at 20B and that at 20A the wrong consecutive number on the official

list was put opposite Mr. McKenzie's name. Asked to explain he said:

"Therc is confusion here, I did not write
it. I cannot explain it."

If he was doing the "ticking" of the names of voters, he falled
to observe or to check the correct number that was to be entered opposite

the name of the voter McKenzie.

Other breaches occurring

1. Mr. Holden said that about 25% of the persons who voted did not
produce ldentification cards. But by a strange co-incidence even if he
wished to comply with the Act by his taking thc thumb print of each of
about 75 voters before permitting the elector to vote as each arrived, there
was no thumb printing apparatus in his box and hec was unable to reach the
Returning Officer after he found himself in the dilemma.

Section 11X (3) of the Act statoes:

"No person shall be cntitled to vote in any polling
division if -

(a) he is under the age of cighteen years; or
(b) he is not a Commonwealth citdizen resident in
Jamaica; or ,

{(¢) he is a person who is disqualified from
voting under subsection (3) of section 5."

The poll book shows that objection was raiscd by the petitioner's indoor: -
agent against the following con the ground of age:

(L) Devon McIntosh, (2) Roger Anderson,

(3) valda vincent, (4) Dale Gilling

(5) Glenford Witter.

It has been proved that nos. 2, 3, 4, 5, wecrxe under 18 on polling day.

feeans
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2, Miss Leslie said that she felt that under 18 voters did vote
at her station but she could not stop it as their names wexre on the voters
list, This view is wrong in law. The objections should have been allowed
unless the challenged elector was able to satisfy the presiding officer
that he was of the prescribed age. A person under 18 is not entitled to
vote; he has not got the legal capacity to do so. A man whose name is on
the voter's list but who is serving five years at hard labour foxr rape on
polling day cannot be allowed to vote even if he escapes from the General
Penitentiary for the purpose. An escapee from Bellevue whose name is on
the list cannot be allowﬂ&o vote if the presiding officer is made aware of
his status. Bnd when the question of capacity arises, the mere appearance

of the name on a voter's list does not cure the disability.

Summary of events at 20A

I find that Mr. Holden did labour under difficult circumstances.
An incompetent poll clerk was thrown at him at the last minute and he was
enfeebled by the lack of an important piece of equipment, namely, a thumb
print pad. On both points, he cannot be held responsible. It is clear,
however, that he did not give the kind of supervision and assistance which
the occasion demanded. The poll clerk was given too much rope to wander
about. Even the hourly entries were not all entered in the poll book and
what was entered was - according to the poll clerk - guess-work.

1 have my doubt whether he did consciously join in any move aimed
at defeating the electoral process at polling station 20A. But his per-
formance was enough to disqualify him in his undertaking any future work
as a Presiding Officer. Vigilance, ability to handle an emergency arising
on polling day and preparedness are some of the characteristics required of
a Presiding Officer and the cvidence shows that he is lacking in them.,

In the case of Miss Leslic, her proved incompetence must be
examined in the light of the evidence. She bathed the Court with her tears
and acted the part fairly well of a damsel in distress who was in no
position to help herself though the facts showed that she could. I find
that she deliberately cnterxcd a false entry in the‘poll book suggesting
that Mrs. Noel Stennett and Mr. Noel Stennett votedhét about 9 a.m. and that

one followed the other in the pelling compartment. To that extent, at least
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she either on her own committed herself or by that act, played her part in

a wider move designed to defeat the will of the majority.

Polling Station 20B

Mr. Spaulding in his final address made a broad hint that all was
not well when the sister of Neville Thompson was named Presiding Officer at
station 20B with Thompson's leman Miss Cecile Darling as Poll Clexk., It
seems that counsel was suggesting that this strategic positioning of
electoral officexrs was enough to excite suspicion. But the evidence does not
support this point. My examination of the Poll Book shows that it was well
kept and properly and neatly written up. Only 144 out of a possible 234
electors voted at Miss Thompson's station. The remarks column in her poll
book are naked but she sajid that all persons who voted at her station pre-
sented an identification card. That was unlikely and remarkable but there
is no evidence to the contrary. Mr. Clovis McKenzie voted at her station
at about 7.15 a.m. But that was the place where he was required to vote.
When Mr. McKenzie went next door and cast another ballot neither Miss Thompson
nor Miss Darling contributed to this move.

The only blemish on the performance which from the poll book looks
creditable, is that a statement of the poll after the counting of the ballots
is not entered at page 28 of the book, But this is a common feature. An
exhibit in the case is a batch of 48 pcoll books (exhibit 86). And of this
number, 12 of these bocks do not have any statement of the poll written in, a
requirement under section 44 (2) of the Act.

On the evidence, I can find nothing to connect eithexr Miss Thompson
or Miss Darling with any wrong doing. Each performed at station 20B what

was substantially required under the law.

Did the dead attempt to vote?

In the Poll Book for Polling Station 6A (Hopewell), there is an
entry at consecutive 79. It shows that Wilhel Wittex, a housewife of Hopewell
voted. There is no entry to show that the voter was thumb printed and
sworn. But the identification card of Mrs. Witter with the Identification
card Recelpt sheet for Polling Division 6 was returned to the Chief
Electoral Officer. The endorsement opposite the name of the elector is in

one word "dead." When this picce of ovidopae was iled by Mr. Spaulding,
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Mr. Cruickshank informed the Court that Mrs. Witter was alive and that she

would be produced. The promise was Kept. On the 6th March last, an amusing
and charming old lady took the stand. She was armed with all her papers
including her passport to prove,according to her she was not dead.

Mrs, Witter, 84, was born in Bt., Cdtherine and was teaken to Hopewell
by one Mrs. King, her daughter. She said that apart from her "Church people”,
she hardly knew anyone else, after living there for five years. She did not
remember being thumb printed and sworn before being allowed to vote. The
only significance in this evidence is that if - as the return indicates -
the 0ld lady did not have her identification card with her on polling day,
then section 34(7) of the Act which calls for an sathh and thumb print in the

circumstances, was breached.

3 dead persons at polling station 15

In the poll book for polling station 15, there are three entries, to
wit, cénsecutive 161, 162 and 171, with the names Mrs. Edwin Cunningham,
Zachariah Hamilton and Franklyn Grant rcespectively. And in the remarks
column, the word "dead® is written, but there is no note of "voted" written
in. Here again, there is no statement of the poll endorsed in the poll book
at page 28. The Recapitulation Sheet shows the following for polling

gtation 15:
counted including

Total on list rejects Rejected
182 172 nil

‘And in the Poll Book the conseacutive numbering stops at 176. There are,
therefore, 4 ballots to be accounted for since 172 were counted. BAs I have
already mentioned elsewhere in the judgment, Mr. Ashburn Campbell a
cultivator is entered twice at entries 147 and 148. If one of those is
regarded as a surpluc and is added to the 3 "dead” ballots (names entered
but not recorded as vetod), one may get the difference of 4 to make the 172
ballots counted. But is this view correct? IMr. Knight's submission on this
bit of evidence is that the names of the three dead voters were entered by
the poll clerk to ensure that no one could come forward purporting to
personate any of them. 2Any other constrUction would be ridiculous. Mr.

Spaulding's argument on the othex hand is that it is a case of at least

o
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attempted personation. He based his submission on the construction of
scction 43 (4) of the Act. The relevant portion reads thus:
“ When it has been ascertained that that
elector ic gualificed to vote at the
polling station, his namwe, address and
occupation chall be entered in the poll
bock which choll be kent by the poll clerxk
in the foxm scet out in thofccond Schedule,
a consccutive number shall be prefixed to
his name in the appropriate coclumn of the
poll book cte,®
The name, address, occupation and consceccutive number of cach elector have
been antered in the book, The names are not entered in a "running batch®
i.e, 161, 162, 163 but 161, 152, 171. A& dcad elector is not qualified to
vote at any polling station so that the interprcation of Mr. Knight must
be rejected. It is an cxplanation in the nature of evidence. IDut
T counsel in a final addrcss cannot give "evidence®, He must confine himself
to the evidence or to reasonable inferences from the facts proved.
No entry of a name is expected to be made unless:
() A person representing himself to be that
person reported at the polling station
to vote, or;
(b) No such perscn reported but nevertheless the
entry ise madc hoping for an opportunity to
includce it as a beallot.

1 accept the apprcach of Mr. Spaulding as being in accoxdance
with good sensc. If sccticn 43 (1) avove quoted is looked at carefully,the
only possible conclusion ~ and that is my ccnclusion - is that three
pexrsons representing themsclves as the dead ,attempted te vote contrary to
section 93 of the Act. The pell book is silent in this respect, Consequently
the further conclusion is that at lcast the poll clerk who entered them
knowingly made falsc entries and brcached secticn 100 (a) of the Act. I
make no gspecific finding against the Presiding Officer since the section
requires that it is the poll clerk who should make the entxy as the
occasion arises. The situation, however, ig unsatisfactory and the

Presiding Officer can have nothing to cause her to fecl that she has been

wholly absolved.
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Problem with identification cards

Throughout the hearing, the preblem with the identification cards
of electors played an important part. Counscl for the petitioner in hisg
final address raised the questicn whether what was proved in cvidence as an
"{dentification card” is sufiicient tc satisfy the requirement of the law,
Restating certain particulars mentionced elsewhcre will do no harm.

1) The numbcr of perusons on the Supplementary Lists
for the Constituency was 372,

(2) The numbcr of uncdelivered identification cards:313
And it was proved that the number of pcrsons who voted without identification
cards and without being "tested™ or "verified" in accordance with section
34(7) cf the Act to which I have alreacdy adverted was not less than 357.

This 1is a serious statc of affairs and several factors contributed to it.

Let me state some of them.

Contxibuting factors

A, There wac a feverish registration drive immcdiately prior to the
holding of the general clection., 1Vith the drive in action in all consti-
tuencies, the machincry at the office of the Chief blectoral Officer was
put under heavy pressure. The cut-off date for the Fomm C registration was
December 6, That is to say, all applications reccived up to and including
December 6 were to be processed for the Supplementary Lists. The evidence
of Mr. Chapman is intcresting:
" Up to now I am at a loss to undcrstand
how we got thrrough all of this work, I
lost 28 pounds in weight,”

With polling day on December 15, thexc werce only 8 full days to go. Under

such a strain, errcrs, confusion and cven rascality are encouraged whilc
clear thinking, serenity and accuracy are brought in jeopardy. The time
vap not sufficient for identification cards to be propared and delivered.

In the rush,where a namc appears on the Supplcementary List, the elector
would have no identification caxd,

k. suffucient attenticn has not been paid to the simple point that

holding a gencral election conc wech after the last application fox

registration is handed in, tends tc defeat the intention of the Act and,

in particular, it tends to circumvent cortain stotutory rights and dutices.

I shall clabcrate con tihio in Jue courso.
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Whereas the election officer has nc control over (a) and (b) abowve, he is never
nevertheless bound by law tc obscrve the law. It cannct be argued that
becausc the elector did net have sufificiont time to obtain his identification
card, he will not be requirced teo e thumb printed and sworn. Until that
secticn of the Dot is repealed it must be obeyed even if in its observance
it is going to cause delay at a pelling station.
c. Persons entrusted to deliver identificaticn cards to electors
may not have had sufficient time to do so or may not have had sufficient
knowledge of the identity of the clecctor or of his address. Scction 34 (5)
of the Ict states:
"Notwithstanding anything to the contrary
no e¢lector shall receive a ballot paper or
be permitted to vote unless -
(a) he produces to the presiding officer
hic identification card or other
prescribed document establishing
his identity."
The first question is this: When does a prescribed document establish
identity? And the second question is, doesz the present identification
card or the identification card iscued and used comply with the intention
of the Act?

The first respondent called 1l presicding officcrs and 3 poll
clerks from among the witnesses called on hic behalf.  In almost every case,
all said that where an identification card was produccd that of itsclf was of
no use to them. I will quete bricfly fron the cevidence of two witnesses.

{a) Miss Nesta whitin&fwzrusiding Officcr (P.S,.22D)
"The identification cards pecople presented
did nect help me to establish the identity
of voters and so I hac¢ to recly on the
indoor agenteo,®
(o) Miss Mclsada lichean Poll Clerk (P.S.254).
"The identification card did not enable
me to identify the person I Adid not
tnow "

As to the first question thercfore, the answer seems to be that
if the Act calls for a document which by itself is capable of proving that
the holder is the person whose nome is mentioned therein, then the
identification card falls short of that proof. Therc is no photograph to

identify the holdcx, and height, age, coleur,and marks if any, are not shown.

feveoo
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The sixth paragraph of the petition states as follows:

"That persons who did not producc a proper

identificaticn card were allewed to vote

and cast ballcots without being thumbe-printed

and swcrn, ©

Mr. Sppulding'scontention was wide encugh to envelon the proposition that if
a

in fact the identification card used wasg not/preper one within the meaning
of the section, then even where it was procduced,the holder was required to
be thumb-printed and sworn. This argumcnt is very attractive and it is a
logical dcduction from a reasonable premisc, Dut the weakness in it is that
the section is not wholly mandatory. An altermative is built in the provision
allowing by implication the production of somc other recognized identification
i.e. driver's licence, firecamms licence, busincss licence or even a passport
to be relied on in assisting the cstablishment of identity. The result is
that althocugh I hold that the identification card does not comply with the
intention of the Act, wherc it was produced to the presiding officer as an
aid towards cstablishing the identity of the clectcr and the elector was
allowed to vote as a result, that by itnclf would not be enough to upset the
election. Dut what is kcpt alive is the brecach committed in the case of
each of the 357 eclectors who were pemitted to vote without producing the

prescribed identification card and without the further precaution of taking

the oath of identity in the form stipulated by the act.

Nc rcturn from 61 polling stations

Where the oath of identity has been administered on Forxrm 11
{prescribed in the schedulc), it is the duty of the presiding officer to
hand it over to the Returning Officcr in the appropriate envelope. And it is
the duty of the Returning Officcr tc forward it in duc course to the Chief
Elcctoral Officcr, It was proved that only 14 of the 75 polling stations
made any return of ocaths cof identity. And of the fouxr polling stations
recoxding over 100% voting, only one sent in a return. The particulars are

shown hercunder of the six highcest returns.

Sooons
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No. Polling Ctation Forms Returnced Remaxks

1 7 22

2 23 20 over 100% voted
3 61 9

& 3D 3

5 32 3

6 53 3

Polling station 23 was cstablished at Haddington and it was here
that the Presiding Officer (Miss Dawn Dygrave) was threcatened.
The remaining three stations recording over 100% and nc rxeturn sent

in are as follows:

No. P.S5. Location Listcd Voted
1 3c fandy lLay 144 146
2 20h Hopawcll 286 302
3 25C ticleome

(Haddington) 159 168

Polling stations 22D and 254 where Miss Whittingham and Miss McBean
officiated respectively,scnt in no return although cach of them said that
the identification card did nct of itsclf assist in establishing tha

identity of the clectors.

Oath taken but nc thumb print

Two of the 14 stationc sent in returns of oath taken without the
thumb print. Thesc were pelling station 33, (3) and polling station 44, (3).
Why the oath was administcred and no thumb print was taken is not clear.
One reason cculd -be that whereas the appropriate foxrms were placed in the
box by the Returning Officcx, the thumb print pad was left out. Dut I need
not spcculate. No evidence was given on this peint. One presiding officer

Mr. Holden did complain that n¢ thumb print pad was placed in his box.

& ostrange co~incidonce with explanation

Duxing the hearing thoe Court anncunced that an cxamination of the
poll books had disclescd that 13 polling stations had shown that exactly
100% pOIIing took placec. This caused counscel for the first respondent to
call a number of witnesser who said that an’Crrcr® was made when .the state-
ment of the »ell was boeing prepaved ofces tihe cownting of the ballots. i4n

1.
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referred to:

No. P.S. Voters on list Voting Statement of Poll
1 12 123 105 108
2 19 206 183 133
3 L1 213 130 180

In (2) and (3) above, the preciding officers in their evidence said
that they made a micstake in preparing the statement of poll. It seems that
the mistake was widespread. Did it flow from a misunderstanding of the use
of a past participle? Was it forgotten that a varticiple may be used as a
verb or an adjective?

One part of the form which must be completed after counting the
ballots has this query vhich is in the nature of a question:

"Hunber of names on official list of
clectors used at the poll......”

It is clumsily worded. The list used includes the supplementary and the
word "used” refers to “official list® which in turn refers to the total on
both the official and supplecmentary, if any. The wording should be:
altered to read:

(1) Total on list (official and supplementary)......
Total voting........ or

{2) Mumber on l1isteeesecans
Punmber voting......... caeae

This simple change will prevent any futurc widespread cxrox, if it was an
error.

Miscellancous breaches detected

A, The poll book used at a polling utation is the record which
contains the list of persons who voted, the names of those who supervised
the taking of the poll, the cvents, if any, which took place during the
poll and the statement of the poll after the ballots are counted. It is a
pemanent rccoxd to be kept for at lcast one ycar and wherc the election is
contested, it is to be kept for one year after the determination of the
contest.

There arxe two foxms in the poll book which must be completed and
kept attached to the bocl;. They are at pagee 6 and 28, At page 6, is the

fooons
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ocath of the Presiding Officer and of the Poll Clerk. ®#ach is required to
swear that the record of thc votes is true and correct and that the duties
were faithfully performed. In addition the Poll Clerk is required to swear
that he will keep secret the namcc of the candidates for whom any of the
voters may have marked a ballot in his presencc. These are solemn oaths.

At page 28, is the statement of the poll. This is completed after
the ballots are counted in the presence of the agents of the candidates when
polling has ended. The presiding oificer must sign the statement as being
correct, There ic no discrefion in the matter, The Act directs that the
presiding officer and the poll clerk "shall take and subscribe the oaths,."
And the presiding officer "shall mnake the neccssary number of copies of the
statement of poll........ ....0onc to remain attached to the poll book."
Despite these clear provisions, I have noted that there was widespread dis-
obedience of the enactment. The particulars are as shown hereunder:

1. Statement of poll not number Polling Stations

prepared: 15 3B,5,8,92,134,208B,

254, 25¢, 30,31, 35,42,
43,44, 60.

2, Statement of poll not

properly preparcd 4 13p,20A,47,52.
3. WMo oath reccorded aftex : 35,19,23,25¢C.
taking of poll. 4
B. Evidence of widespread disrcegard

of the Law in Form C registration

Whexe action is being taken to prepare the official list, there

must be a condition precedent before cnumeration or registration may take

place. An inquiry is to bc held by *an enumerator accompenied by scrutineers®,

In order to support the petitioner's contcention that enumerators

did not keep the J.L,P. scrutinecrs informcd of the time and date of an
inquiry and where a date was arranged the cnumerator did not honour it,a
batch of 286 Foxm C applications was tendcred in evidence (cxhibits 393, 89B
and 89C)., Another batch of 74 (exhibit 102) was tendered, An examination
of the 360 applications shows the following:

1) One scrutinccr prescnt: 80 registrations

(2) Two scrutinecrs present: 33 registrations

(3) No scrutinccr prcesent 2.7 rcgistrations.,

feveeas
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Ccertain miscellancous matters

Before I turn to ccrtain pcints of law and the submissions made

thereon, I should recfer to scme miscecllancous bits of evidence which emerged

during the hearing. I shall summarisc the cvidence as shown hereunder from:

1.

Mr, Trevor Dixcn - Chicf Electoral Officcr:

There is no prescribed form te identify a voter other than the
identification card. Election officers were instructed that when a
voter did not producce an identification card, an ocath must be administered
and his thumb print taken before he was allowed to vote. 0nnd this
procedure was required to be followed even where the voter was known
to the presiding officer. Dealing with the alleged voting of three
"dead"” electors at polling station numbcr 15, Mr, Dixon quoted from the
records to show that 250 ballots were issucd to the presiding cfficer,

77 were returncd and 176 were issued to voters. He was unable to say
whether ballots for the threc dead voters were in fact issued. Therc

were 16 clear dayc betwcen nomination day and polling day in the last

election.

The only occasion in which a returning officer may cancel a
certificate of enumeration is when he holds a sitting hearing objcections
by a scrutineer or an elector. #&and wherc a returning officer comes
across a case (from documcnts in his pogsession) that a person has been
registered twicc in the samc constituency for different polling divisions,

he should inform the office of the Chief #lectcoral Officer,

Roy Chapman - Assistant Chicf Electoral Officer:

All documents submitted to the C.E.O0. by the returning officer are
required to be prepared in quadruplicate. The returning officer is
expected tc keep a copy for his records. It is the duty of a
returning officcr to examine the rcgistration cards and the other
documents which he gets from an cnumerator. Enumerators are instxucted
to put the date of registration on all registraticn cards. They were
also instructed to have any alteration or correction on a document
initialled by the respective partics conccrned.

The respondcnt Camphell was named Returning Officer for Hanover
Eastern in MNovember, 1975. He is a Tublic Health Inspector employed

to the Honcwow 7-oi-? Ccaeoil, oot pothosmire (o olicor is requiraed teo

Qo
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be neutral and the first instruction given to him on his appointment is the
provision of section 102 of the Act which calls for complete ncutrality on
the part of a returning cfficer. He is barred from associating himself
with the campaign or political party of any candidate.

On the occasion when the ccmplaint of the petitionexr was investigated
concerning the alleged partisan approach of enumcrators Shaw, Brooks and
Jackson in their work as regictration officcrs, the respondent Campbell
denied the allegation and gave the assurance that the enumerators were not
political activists,

The house-to-house enumeration in 1976, began in February and ended in

June - a period of about four months.

3. barrington Gray - Building Contractor of Hopewell - Was an

elector in the 1976 general election, Voted at polling station 6 where
(;“\ former headmaster was the presiding officer. Did not prescent an identifi-
cation card before voting, was not swern or thumb printed. Did not sign
for any identification card and did not give anyone authority to sign on
my behalf. Signature on sheet for Polling Division & that identification
card delivered denicd. Christian name Darrington spelt wrongly on the

receipt column.

4, Documentaxy Lvidence (letteres dated November 22, 1976 written by

<,‘  second respondent to petitioner and rcply of petitioner dated November 26.
The petitioner paid a visit to thce home of the returning officexr on
November 19 when a very “frank discussion® took place, The returning
officer complained in his letter of threcats madc against him). I quote
from the letter of the petitioner:

" It is now imperative that I set the record straight.
Firstly, I told you that therc were many of my
supporters whe are totally convinced that you are
working with certain individuals to frustrate and
possibly negate the frec will of the people of
Yol Eastern Hancver. Secondly, you told me of incidents
\\_/ that took place regarding threats to an enumerator
and dcmonstrations against another.”

And the letter continues:

“ Thirdly, I told you that somec ¢f my supporters
have attempted to takce things into their cwn
handz and have threatened decmonstrating at your
coffice and residence to Do thumb-printed in that
they were boeing pasee] over v cnumcexateors and
wvera net receluving bRl ve non TEL

o
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Mr. Lester Deckford (48 year old Public Health Inspector with 26

years in public health; was the rclieving presiding officer on clection day.
%, frank and intelligent witness with power of description). Received report
from Miss Dawn Bygrave at P.$.23 concerning incident at Haddington. Did not
see any security or police in the arca. Dut saw “strangc leooking creatures®
in the village, some on mctor bike. Reached Haddington when polling was
almost ended. Was on a touxr cof pclling staticns observing the situation.

Did not take out any supplcmentary list for distribution.

Mr. Cleveland Jackson (Fixm Manager, Nycrere Community Centre,
candid and impressive vitness whe was the presiding officer at P.D.19;
admitted being a supporter of the P.N,P. a fact known to all P.N,P. supporters
but said his support did not affect his duties as presiding officer).

Was born in the area. BApplicd for the job as presiding officer, First
time was working as a presiding officer. Thcere were 206 names on list of
clectors; 183 voted. Entercd 133 in statement of poll as number on list
indicating that 100% voted. Error made in so doing - it was.an oversight.
Knew most of the people who votced. Wac not instructed that if a voter did
not have an identification caxd he was requirced to be sworn and thumb-
printed before being allcwcd to vote, If the voter was not personally known,
the identification card did not help to conncect holder with the name mentioned
in the card. Nec less than 15 perscns voted without producing any identi-

fication card.

Mr. Maxie Vincent (P.N.P. scrutinecr and the only scrutineer who gave

evidence. He sweated hecavily in the witness box. A watchman who was
born in Hopewell. A wecll dresscd and respectful witness but evasive and
unreliable).

Was present when cnumerator Thompson did 50 or more registrations in
onc day and when Mr. Shaw Jdid between 20-2% in one hour. Geddes Lemard was
under 18 in November 1976 when he was registered. Would have “suspected”
him if present at the registration. Got pay by the Yhead® - that is, by
the number of persons registered. DNepended on Shaw and Thompson in making
claim. Did not keep a rccorld cf registrotions attended as scrutincer.

Joveos
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Broke many appointments with Thompson. tthen it was suggested to him in
cross—-examination that he was part of a conspiracy to give evidence with
the intention to mislcad the Court, about three minutes elapsed before
a negative reply was uttcred. After that period the Court asked him to

answer the final question of counsel.

Subimissicne made on certain issues

Head I: Scrutineers
Mr. Knight and Mr. Illis madc submissicns concerning the functions

and utility of a scrutincer. ‘hey werce frightening. Mr. Knight contended -
as I did uncderstand him - that the statutory requirement that a scrutineer
should be present at an enumcration and that the enumcrator should keep
him informed,of the time and place of the holding of an inguiry must be
regarded as directory and not mandatory. IMurthermore, where the
scrutineer is present at an cnumcration he need not sign any form or
certificate suggesting hc was present even if the directive of the Chief
Electoral Officer to the contrary is discbeyed., The directive, if not
followed cannot entail any invalidating conscquences., And still further
where a registration did take place without the J.L.P. scrutineer being
present, it must be shcwn that he would have objected if he had been present.
In the alternative the prescnce of the J,L.P. scrutineccer nced not have
prevenied any departurc from the intention of having conly qualified persons
on the list. The summit of Mx. Knight's submissions was attained when he
arqucd forcefully that even wherce an enumerator ghould find that a
scrutineer has died sincc serving notice, the enumerator was free to‘go
it alone. There would b¢ noe necd to postpone the day's activities.

Mr. Ellis put a questicn to Mr. Thempson in cross-examination and that
was the basis of his supporting argument.

O: "Jas it your instruction to scek to be
accompanied Ly scrutineers?

A: I was so instructed by the Returning Officer
but who sclected them I dc not know.

oF I suggent that a registration officer has
not got tc be accompanicd by scrutineers?

Az Yes six -~ he can go it alcne,”

fevenns
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Mr, Spaulding argued with cloguence to the contrary of what
Counsel for the roespondents outlined. I found the arguments of Mr. Knight
and Mr, Ellis, with rcspect, sclf-defcating though soncwhat ingenious. There
is a big difference between giving a man reasonable nctice to be present at
an inquiry and what actually takes place if he does not wish to attend.
Parliament has not madc any provision to force a scrutineer to be present
at any cnumeration. Vhat it has donc is to provide that the scrutineer for
the particular polling division chould be given an oppertunity to do so.
Fairness, accuracy and truthfulness arce some cf the clements required in the
enumeration process, But in oxder to securc them in a day's work, the parties
inveolved must themsclves be fair, accuratce and truthful, and I am afraid
that thce arguments I listcencd to for hours on this point could never
advance or support the intenticn of Parliamcnt.

Since the 17th August when the hearing ended, Parliament has
enacted Act 21 of 1979 which has amended certain scctions of the Act. Under
a move to effcct elcectoral rcform, ccrtain changes have been made to section
13 of the principal Act and to Part 2 of the First Schedule which may
partially smother an argunent cof the type which Mr. Xnight and Mr. Ellis
put forward. But a littlc lifc could be left so that some courageous
advocate who likes tco indulge in distinctions may raisc it again in a
future case.

I, therefore, suggest the following:

1) That the schedule should be amended to show beyond
any doubt that where a registration under R.22
(Ferm C) is to bc completed, the notice which the
enumerator is reguired to scrve in the case of a
house=to-house inquiry iz applicable.

(2) There the scrutincer does not attend an ingquiry
as a result of illness, an emergency or for some
other sufficiont S8 and the scrutincer so
informs the cnunacrator cr the returning officer
within 3 days of thc date of the inquiry, a list
of the enumcraticn or the registration effected
on the day in question shall be made out and
givcn to the scrutineer within 3 days of the
scrutineer giving the information.

(3) Where a scrutineer dies after notice is sexrved on
him or becomecs so ill that he is unable to travel
cr to attend to his duties and this fact is brought
to the attention cof the enumerator orx the returning

officex, the inquiry for the Jay appointed shall be
pestponed,

/oo

4o



P

a

- 91 -~

(<) Where a scrutineer falls ill while on duty or
where owiny to scome cmcrgency cr other sufficient
causc he is unable to continue with his duty for
that day, the operaticn of (2) abeve shall come
into forcc.

5 Where the Returning Officer has submitted a list
of the names of new electcre to be included in
the cfficial list for any pclling division, the
ccpy of the list rctainced by him shall be open to
inspection by members of the public during ordinary
working hours fcr at least & hours daily fox 3 days
per weck and over a period of 12 days from the date
of the submission of the list,
Provided always that it shall be open to the Returning
Officcer to decide how many ncerscons may be admitted
to his cffice at any one timce and in case the office
space is not convenient for this purpose then the
Returning Officexr may exhilit the list at a convenient
place at the door or window ¢f his cffice for the
time and period aforesaid.

Head 2: Does the Civil Proccdure Code apply tc an
c¢lection petition where the Electicon Petitions
Act is silent?

The question above was argucd by Mr. Xnight when he submitted that
section 8 of the Elcction Retiticns Act is mandatory and as a xesult the
failurc cf the petitioner to supply particulars within tcn days of the prescn-

defeated the petition.
tation of the petition/ I have alrcady given rcascns why this broad submission
must be rejected. I now tuxn to the question pesed above which Mr. Knight
answered in the affirmative. Mr. Ellis adopted Mr. Xnight's submission on the
point. The relevant provisicn cf the Blection Petitions hAet which admits of
the submission is at section 24 (3) which provides:

an election petiticn shall be deamed to
be a proceeding in the fupreme Court and,
subject to the provisions of this et and to
any dirccticons given by tlie Chief Justice, the
provisicns of the Judicatuvre (Civil Procedure
Code) Law and the rules cf court shall, so far
as practicable, apply to clection petitions,™

When the Parliamentary »lections Act was passed in 1368, it specifically
provided undex secticn 2 that an election petition was to be regarded as
“an ordinary cause within their Jjurisdicticn®. In this context "their™
referred to the Commen Pleas at Vestminstcer. And section 29 provided that
on the trial of a petition the judge shall -

"subject to the provisions of this Act,

have the same powers, jurisdicticn and

outherity as a jutge of one of the

supcrior courts and as a judge of assize

and nisi prius .tc.,”

In the earlier part of this judgmont I neinted cut that the Election Petitions

Act was fashioned afiter tlo 1000 nocido b hof.  Lanllonent woo taking action
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to remove a delicate subject like the trial of an clection petition out of
the hands of a political>assembly and to place it within the jurisdiction
of Her Majesty's Judge of the Supcrior Ccurt where justice rather than
political considerations was more likely to be uphceld, DBut certain pro-
cedural steps as outlined wecre to be fellowed. In Jamaica the same
principle was adopted. BAnd it was adopted as soon as the electoral process
was insituted. The Rules of Court Yso far as practicable® as mentioned
in section 24 (3) refer to matters as discovery, inspection,interrogatories
and particulars. A respondent has no right to file a defence; he cannot
take out a summonsfo dismiss the petiticn om the ground that no reasonable
cause for instituting the petition has been disclosed; he cannot sexve
notice to argue a point of law bcfore trial. In other words, the respondent
is not a defendant in the shoes of one against whom a civil action has been
instituted.

The argument of Mr., Knight must be rejccted; the answer to the
question posed above must be in the negative. And if the case of Powell
v. Manley (supra) purports to lend assistancce to an argument of the kind
Mr. Knight and Mrx, Ellis have advanced,it is with regret that I dissent,
Head 3. Where a hearing into an election

petition i3 koing pursued is it
a trial or an inguiry?

During the hearing and whilc Mr. Chapman was assisting the Court
on the issue of double registration, he produccd nct the criginal but a
photo-copy of a registration card az the basis on which the second
registration of Miss Noxma Edwardc (P.[).3) was made. Mr. Chapman was
producing the document from his custody sent to the C.E.0., from the office
of the Returning Officer for Henover Eagt. But Mr. Cruickshank objected
to its admission on the ground that a proper foundation had not been laid;
there was no explanation as tc the whereabout of the original. Without
calling on Mr. Spaulding, the Court coverruled the objection and in its reasons
stated that the hearing was not a trial (wherc strict rules of evidence
have to be obscrved)but scmething in the naturc of an inquiry. It was this
cbservation which prompted Myx. Knight in his final address to use a lot of
valuable time arguing that it waz a “trial”and not an“inquiry" being held

and that the ruling cpencd up the "flocdgates™. Ho oven argued that about
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7/8 of the evidence would not have been adnitted but for the Court's
mistaken vicw that the hearing tas in the naturc of an inquixy. In his
final address, Mr. Spaulding oﬁtlined 13 grounds why he suported the
cbgervation that the hearing wag in the nature of an inquiry. The argument
of Mr. Knight was not based on ahy authority. BAny merit in it was based on
its novelty and ingenuity.

His argumcht cbmpleteiy ignored the history of the trial of an
election petition; that it was at first cntrusted into the hands of a non-
judicial assembly which formulated its own rules and practice completely
oblivious of the rules of evidence as used in the Courts of the day. But
this was a good thing to a certain extcnt because when the trial was placed
in the hands of the judges, they too followed the practice hitherto
established and one rule was to allow hearsay to be admitted in a hearing
where the truth was relentlessly being pursued. Since an election petition
is not confined to the rights of the petitioner and the respondent but
includes the public interest and concern as well, it is only just and fair
that if reaching at the trxuth may be attained only by relaxing the rules of
evidence, so let it be. And as recent as 1960, an experienced election
judge in England said this:

an election court is not bound by
ordinary rules regarding hearsay evidence,
it is open to the petitioner to give the
result of thec canvass for what it is
worth although it is bascd on hearsay
evidence."” per Streatfeild,d.

{(See Re Kensington North Parliamentary Election

/T96d7 2 A.E.R, 150 at p.l51 B.)

{Sce too Halsbury's Laws 3rd edit. vol.l4 para.523.)

In the ruling given, the witness Chapman was referring tc a

document received from an election officer in Hanover Eastern relating to a
matter germane to the proceedings and in which action was taken. The
question of hearsay would not arise nor could the technical argument con-
cerning an explanation as to thc whercabouts of the orginal prevail. The
rule that in the hearing of an electicn petition the strict rules of
evidence are not applicable, springs from the very nature of the proceedings.

No judge in the hearing of a petition should fetter himself with rules

designed For the ascertainment of private rights.

Jeven
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On my recent visit to Canada, I had an opportunity of reading
certain areas of the reports of twc reccent Commissions. A fresh and
enlightened approach to the problom of ascertaining the true facts during
an inquiry was enunciated.

In the report of the Royal Commission of Ingquiry into Civil
Rights, 1968 vol.I at p.21.6 this passagc apncars:
? Unless otherwise provided in the statute
conferring the power, a tyibunal should
have a discretion to ascertain relevant facts
by such standards of procf commonly xelied
cn by reasonably prudent men in the conduct
of their own affairs. The nature cf proof
should go to the weight of the evidence not
to its admissibililty.®
The above passage was cited with approval by Morand, J who was appointed
Commissioner to inquire into allegations made against certain members of the
Metropolitan Toronto Police Force., At p.263 of the report of the learned
judge which is dated June 30, 1976, this passage appcars:
" A Commissioncr appointed under the Public
Inquiries Act, 1971 has a right to hear
zelevant evidence whether admissible in
a Court oX law or not, It may be that
he has not the right to act on evidence
that is neithor probative nor cogent in
law,"
With xespect, I entirely agrec. Uherce a judge is hearing an election
petition, his role in the probke is alwost the same as a Commissionex
inquiring into some matter of public concern. And the views expressed in
the reports above could be used as guidclines 1» an Election Judge in
Jamaica.

Recommendations on content of petition
and preliminaries

This petition took a long time for the hearing to be completed.
Precious time was consumed in arguing preliminary points and in attacking
the forxm and content of the petition. After a petitioner has presented his
petition, facts may reach him whicl., in the public interest should be
included in his complaint. a frightcned witness who at first was afraid to
come feorward and to relate what he wbscrved on clection day may muster
courage after it is known that a pcl.ition has been filed. If the conduct

of an election is to be kept on a rcisonably acceptable plane, then the
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Court and the judicial process should be able to deal with the problems
which may arise. I,therefore, take this opportunity to recommend that
legislation be considered with a view to providing for the following:

1) Where an election petition has been presented within the
time limited by law, the petitioner may apply by summons
or motion to a Judge of the High Court to amend the same
provided that application is made not later than 3
calendar months after the prescntation of the said
petition. And where an application is made the Judge
shall make such order including an corder for costs as
the justice of the case may require.

{(2) An election petition shall be in such form and state
such matters as may bc prescribed. See section 20 of
the Parliamcntary Act, 1868 and the Rules made there-
under and published in Michaclmas Term 1868.

The Election Act of Ontario, Canada. (Cap.l42 of the
1970 statutes) has a similar provision,

) Where an election petition has been presented, all
matters relating to particulars, interrogatories
and other mattcrs incidental thereto shall be dis-
posed cof within 4 months of the presentation and
thereafter no such point may be raised at the trial

witheut the leave of the trial judge and for good
cause shown.

It is not in the public interest that an clection petition should take an
excessively long time before it is heard. Nor is it in the public interest
that a hearing having started it should be incrdinately stretched.

The Constituency involved has a right to know within a reasonable
time whether the return of their parliamentary representative is good. And
the member affected has an egual right to know when a petition which has
been launched against him may be determined. It seems that in Jamaica, it
is only when a recount of the votes is being taken before a Resident
Magistrate that any anxiety is shown to see that the contest is concluded as
early as possible. Under section 47(3) of the Act ~

w

A1l such recounts shall proceed continuously
from day tc day until the last of them has
been completed.”
Apart from a Sunday when people are expected to takc a rest and observe
the loxd's Day, there must be no adjournment in a recount unless it is forx
rest or refreshment or for sleep.

In Ontario (Canada), the trial of an election petition must
commence within six months from the date of prescntation and it is to

be continued from day to day until its conclusicn “unless it appears to the

election court that the requirements cf justicc render it necessary that the
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trial should be adjourned,” Sce section 42 (1) of the Controverted
Elections Act (Cap.84 - 1970, Ontaric Revised Statutes).
And in England, the trinl of covery election petition is to continue
from day to day on every lawful day until its conclusion -~
" so far &s is practicable and consistently
with the interests of justice in respect
cf the trial,®
See section 42 of the Corrxupt and Illegal Practices
Prowention Ac’:, 1883,
This electicn petition haz shown that consideration ought to be
given to the enactment of legislation along o path which obtains in

England and Canada,

Pogition of the Returning Officex

The returning officer in a constituency is appointed by the
Governor-General. A cguick look at section 102, shows that Parliament has
directed, under pain of punischment. that he must be fair and neutral in the
discharge of his duties. The oath which he is required to take calls for
@ "faithful performance of ail duties to the hest of my ability."

The Chief Electoral Officer is to cwercise gennral direction and control
over him and to enforce on the part of all clection officers (including
the returning officer) fairness, iupartiality and compliance with the pro=
visions of the Act. Under the Act, the returning officer enjoys functions
of an administrative and gnasi-judicial nature, Let me deal Qith the last
point first.

Under Rule 16 (L) of :he Fir:t Schedu.c the returning officer
is empowered to cancel a certificate of enumeration lssued by an
enumerator where -

" in consequence of information received by

him he suspects that a perscon enumerated

is not qualiiied to be enumerated in

respect of thot polling division.”
but before action is taken to cancel the certificate, the person to be
affected must be summoned by him and affcrd "a fair hearing.” This means
that he has been constituted a judge of the matter to be probed.

And under Rule 19(L) when a seturning officer is conducting a sitting

to hear claims, objections and ot ~cr matters under the Rules, he enjoys

Soune
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all the powers of a Resident Magistrate in relation to the callimg,
swearing and examination of any witness. And it seems that a decision
given by him is final. He is thus clothed with wide powers which can
affect the right to vote where a claim is dismissed oxr where an objection
to registration is allowed. And in his administrative capacity, he
represents the Chief Ixecutive (CEO) in the constituency. He is required
to act with the utmost impartiality throughout the campaign period and in
particular during the period when the electoral lists for his area are being
prepared and on election day when he is in charge of all the presiding
officers and poll clerks, The returning officer is required to act whenever
he knows or has reasonable ground to believe that an enumerator is mis-
conducting himself in the performance of his duties. Every violation of
the Act or of any Rule under the Schedule by any enumerator must be investi-
gated by him, If he finds that dishonesty, partiality or any form of
serious misbehaviour can be imputed against an election officer, then he
must summon the officer and invectigate him. If the imputation is substan-
tiated,the guilty election officer should be dismissed. In a case where
the question was whether a returning officer should be joined as a
respondent, Grannum, J.A. had this to say:
“ There should be no shrinking away by

a Returning Officer from a petition which

containg allegations which are aimed at his

management of an celection. Speaking for

myself I would go as far as saying the

Legislature contemplated the Returning

Officer as being the superintendent ox

chief steward of an election, insofar as

his particular constituency is concerned

and it would not he improper to join him

as a respondent to a petition in any case

where there is matcrial in the petition which

could fairly bec regarded as calling into

question, his acts or omissions or negligences

in connection with the election, and which

could reasonably be regarded as requiring him

to give an account of his stewardship in

relation to that election.”

(See Supreme Court C.A.39/1972 - Williams v.

Manley and Young {(unreported)).

If I should attempt to improve on the words of the learned judge

I would be repeating in less felicitous language what he has so admirably
expressed. I am content, therefore, to say that I adopt his words as my

own. Unfortunately, the Chief Steward, the Superintendent, the Local

Judge and Administrative Officcr in this case did not attempt to answer
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the grave charges made against him and his administration. He kept silent
and at the last minute (exhibit 113) - Neville Thompson's appointment book -
is put in evidence by the first rcspondent, although the book is not coming
from the custody of either Neville Thompson or of the first reppondent. The
fact that on the face of it, the exhibit called eloquently and loudly for
some explanation did not mean anything. Ten stubs missing from the book
cannot speak for themselves. TLut the charge that he had armed Thompson with
materials to do registration long before Thompson was "officially” named
an enumerator still continuedto ring its tune. The tintinnabulation still
echoed in his ears.

A summary at this stage of what has becen proved by the documents
in evidence may be useful. Iut in looking at the documentary material, the
suggestions made must not be forgotten.

I will put in simple temms what I understand the petitioner is

saying:

Main Complaint

(1) That the Returning Officer and certain individuals were working
to frustrate and negate the free will of the people of Eastexrn
Hanover. This is a charge of conspiracy.

(2) That supporters of the J,L.P. had threatened to‘demonstrate at the
office and residence of the Ieturning Officer to force him taking
action so that they may be thumb printed. This is a charge ox
at least some notice that discrimination against suspected
supporters of the J.L.P, was being practised in the Form C
registration process,

(3) That irregularities in the registration process were taking place
and in particular that in the Sandy Bay and Hopewell area persons
under 18 were being registered.

(4) That certain named enumerators were known as P,N.P, organisers and
campaign workers and among these were Wilbert Shaw and Lennox
Brooks. Later Neville Thompson joined the team,

(5) That enumerators refused to give written appointments
to J,.L.P. scrutincers and refused to lonour verbal appointments,

i
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(6)

C )

(2)

(3)

(4)
(5)

(6)

(7)

. 99 -
Thet certain Form C Registration fooks (already completed and in
known J.L.P. strongholds) had not been ccllected,

t?That the documents and the
_relevant facts have disclosed

That the Supplementary Lists were very high in areas where the
respondent King won and extremely low where the petitioner won. A
total of 312 names at 25 polling station; as against 58 names at

13 polling stations.,

That 215 Form C applications which reached the hands of the

Returning Officer have not been accounted for.

That at one polling station where the petitioner was a winner by

a2 ratio of about ten to one, only the names of two eighteen year

old reached the Supplementary List and a disturbance was only averted
when 18 angry voters were allowed to vote although their names were
not on any official list. Their names failed to reach the.list
although they had done everything in time for this to bhe done.

That at another polling station about 5-6 persons turned up expecting
to see their names on the supplementary. This is a J.L.P. stronghold
and one person whose name was nct on the list was allowed to vote.
That threeerthe alleged organisers of the P.N,P, who acted as
enumerators registered 232 personc in 14 polling divisions within

4) days. a remarkable performance,

That apart from eleven certificates, nc other issued by them has

any evidence of the prescence of a scrutineer, And in the case of the
eleven exccuted by Lennox Frooks he admitted “compelling” the J.L, P,
scrutineer to sign them although the scrutineer was never present

at any inquiry.

That of an examination of 360 applications, 247 show no evidence

of any scrutineer being present when theinquiry was held. The Act

and the Rules were contemptuously disregarded.

Seoveos
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(8) That about 19 to 20 under age persons had their names con the

Supplementary Lists and some of them were registered in the

Sandy Bay and Hopewell areas. DRut registration took place in

other polling divisions as well,as the evidence shows.

(9 That several documents purporting to chow that applicants were

over 18 at the date of registration were crudely tampered with.

No attempt was made to have the erasures or alterations initialled

in compliance with the directive of the Chief Electoral Officer.

No action was taken pursuant to Rules 16(1) and 36(2) of the

Schedule to query the apparent. They were dispatched to head

office with speed. In some cases, the signatures of applicants

as declarants diffcred plainly from thaose as applicants. A

conditicn of blindness had overtaken the local chief

executive and supervisor of the registration exercise.

easil

The evidence is so overxrwhelming that it leads me Ao the conclusion
and I so find ~ that the Returning Officer was party to a conspiracy to
defeat the democratic process in the conctituency; that he gave his aid and
assistance to Messrs. Thompson, Drooks and Shaw, and allowed them to roam a
wide area knowing that their main purpose was to rccruit and register only
known and suspected supporters of the P.N.P, and that his uinfluence in this
regard touched other areas, The result of his influence in other areas,
was that persons who wcre applicants and who were suspected supporters of the
petitioner failed to get their names on the list although they had applied
long before December 6, 1976 the cut off date, In the recruitment drive,
provisions of the Act which he had sworn to uphcld werc openly defied to his
knowledge and when he was beseeched by the petitioner to take remedial
action, the entreaty was summarily dismissed. Even the promise to Mr.,
Chapman that remedial action would be taken with regard to the complaint of
the petitiloner was treated with disdain.,  The Returning Officer with his
coterie resorted to manipulation, improperly used their power under the Act
and the Schedule and schemed their way to victory. The prediction of
Neville Thompson to Lorna Hamilton to the effect that a win would depend on

the state of the Supplementary Lists turned cut to be correct.

foveans

(09



-~ 101 -

Other evidence in the case

I have spent a long time cxamining the vast amount of evidence
which points to the several breaches of the law which toock place prior to
and on election day. The petitioner has used as one of his grounds, a
sweeping allegation which covers a lct of material. 1In this regard he is in
fact relying on section 38(l) of the Constitution which states as follows:

" Any law for the time being providing for the

election of members of the Housc of Representatives
shall =~

(a} contain provisions designed to ensure that
so far as is practicable any person entitled
to vote at an clection of members of the
House of Representatives shall have a
reasonable opportunity of so voting; and ‘
(b) contain provisicns relating to the conduct
of clections of members of the House of
Representatives, including provisions
relating to the identification of electors,
designed to ensure that as far as is
practicable no person shall vote at an
election of a member of the House of
Representatives -
(1) who is not entitled to vote; or
(ii) when he is not cntitled to vote; or
(iii) whexe be i~ not entitled to vote,"
Relying on this provision, the petitioner has stated the following in
paragraph 10 of his petition:
" That the said Elcction was not carried out in
accordance with the Represcntation of the
People Act as a result wherchby persons were
allowed to vote at the said Ulection:-
{(a) who are not entitled to vote;
(b) when they are not entitled to vote;
{c) where they are not entitled to vecte."
It appears to me that two things are being complained of under this para-
graph with its wide dimensions: Firstly, that the law as to the conduct of
parliamentary election insofar as i- is enshrined in the Representation of
the People Act, was put at defiance. Secondly, that particular examples of
the breaches of the Act that tcok piace are as stated at (a-c) above mentioned.
The evidence as to the operation of the Foxm C registration

including the proved cases of double rogistraticn and the compilation of the

[evene
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list conscquent thercon, are matters rclating prior to election day. But

neverthelcss, they have reference to the "conduct of elections' within the
meaning of scction 383 (1) of the Constitution. And the events on election

day together with the preparation made for that day, form the sum total of
the "cpnduct of an clection” for thc purposes of dealing effectively with tlc
10th paragraph of the petiticn, The evidence has been examined to show that
on clection day, massive irregularitics took place on a wide scale resulting
in personation and at one station., the “"decad" attempted to vote; about 94
persons were permitted to vote where they were not entitled to do so; about
19 persons whose names werc not on the list werc permitted to vote; in 357
cases, persons who had no identification cards werc allowed to vote without
the necessary safeguards beincg observed; at 19 polling stations there was

no proper observance of the statutory requirement that a statement of the
poll is required to be attached to the poll boock and in 4 polling stations,
the requirement that the form of oath to be taken after the closing of the
poll shall be left attached to the poll book was defied. And added to all
this, is the odour of corruption flowing from the conspiracy between

election officers whichi I have already found.

The law as to elections

In a very ablc menner, the threc attorneys who addressed the
Court, analysed the authorities dealing with parliamentary election. Eacl:
Iof them displayed great ability in his presentation.

carefully

Mr. Knight and Mr. Ellis in particular dealt/with the principles
enunciated in the famous casc of Woodward v, Sarsons 1}874-8g7 All E.R.
Rep. 262 and in the cases following that decision. I obscrved that the
géreful analysis given to the Woodward's case by the English Court of Appeal
in Morgan v. Simpscn £f97£2‘3 W.L.R. 517, C.A., was not touchcd by cither
Mr, Knight or lir. Ellis., As was expccted Mr. Spaulding dealt with it.
Zvery authcrity which could be found including textbocks was cited to the
Court. The cxertions and industry of counsel causcd the Court to be buricd
under a wealth of authorities., I have rcad all the authorities cited anc c
course, counsel took necarly all their bocks with them to Lucea where the
Court had an oppcrtunity to read the relevant passages cited as councel

went aleng. I hepe I will causc no oifence if I do not mention all the

/oane
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cases cited and what they purport to decide.
The Woodward and Sarsons case has been cited and applied in
Jamaica for many years. I shall outline in this jddgment what principle
was enunciated in the Woodward v. Sarsons election petition. I shall cite
from the judgment comprising (Brett, Archibald and Denman, JJ.).

" We are of the opinion that the trme statement
is that ah election is to be declared void by
the common law applicablc tc Parliamentary elections
if it was so conducted that the tribunal, which is
asked to avoid it, is satisfied, as a matter of
fdet, either that there was no real electing at
all, or that the election was not really con-
ducted under the subsisting clection laws. The
tribunal should be so satisfied i.e. that there
was no real electing by the constitution at all,
if it were proved to its satisfaction that the
constituency had not, in fact, had a fair and
frec opportunity of electing the candidate
which the majority might prefer, This would
certainly be so, if a majority of the electors
werxe proved to have been prevented from recording
their votes effectively, according to their own
preference, by gencral corruption or general
intimigation etc.”
(See /1874-80/ All E,R. Rep. 262 at p.266 B-D.).

generally

And while agreeingAvith tocodward, the threc experienced judges (Lord Denning,

M.R., Stephenson and Lawton, L.JJ} in Morgan v. Simpson, were of the
opinion that in the future, the case should bhe cited as an authority only
for what it decided and not for what was said in it.

If I may be permitted, I will say that Lord Denning summed up
the true legal position admirably in these words:

1, W  If the election was conducted so badly that it was
not substantially in accordance with the law as to
elections, the election is vitiated, irrespective of
whether the result was affectced or not."

2, ¥ If the clection was so conducted that it was
substantially in accordance with the law as to
elections, it is not vitiated by a breach of the
rules or a mistake at the polls - provided that
it did not affect the result of the election."

3. "  But, even though the election was conducted
substantially in accordance with the law as to
elections, nevertheless if there was a breach of

the rules or a mistake at thgpolls ~ and it did
affect_the_result - then the clection is vitiated.®
(see /1974/ 3 W.L.R. 517 pages 525-526.

hbout 85 years ago, the approach of the Jamaican Courts was

+

enunciated very clearly in the case of Solomon v. Sharp, /18944, S.C.J.B.

foeese
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vol. 6 at p.327 -

" e have no section in our law providing that
irregularities shall void an election. The
Court is bound to cnquire in each case whether
the irreqularities complained of are of so
serjous a nature as to materially affect the
result of the election, and thus, apart from
the elcction laws, to void the clection at
common law." per Noxrthcote, J. (cited in
Stephens Reports vol.l, p.827 at pages
828-829), ‘

In this case the “"result" is in the maxrgin of victory achieved by the first
respondent over the petitioner. That margin is 150 votes. The Jamaica of

today is quite different from what it was in 1894 when the above wokds were

" uttered. The Election Petitions Act was only nine years old. Tremendous

changes have taken place since then., &And the law must march with the changes
that are taking place. Once the law is out of step - once the ingenuity of
the man in the society is in advance of the law - then difficulties of a
perplexing nature will be bound to plague the body politic.

A judge is bound to look at the expositiong and declarations of the
common law by the Courts. But it must not be forgotten that social develop-
ment and reform may give rise to new aspects and conditions which have to be
regarded in applying old principles detected in the exposition of the

conmon law.

Summary of the law

As far as Jamaica is concecrned, I am prepared to hold and declare
the following:

1. Where it is proved that in the preparation of an official list
for a constituency, election cfficexrs engaged in the process acted
in concert to defeat the provisions cf the Act governing the
enumeration of electors, any election based on the use of such
a list is void.

2, Where it is proved that a wrongful omission from or inclusion in
any official list, of the name or names of any elector or electors,
is the direct result of the act of an election officer engaged in
the preparation of the list and who was acting othexwise than in
good faith, then a prima facie case would be made out for the
election tc be declared void. Dut Lefcerze such a declaration is

nade the Ceurt will talc intc cenpieraticr all the circumstances
s

Sows e e

|04



'

[

- 105 -
including the extent of the mischief and the margin of victory.

3. Where it is proved that on the part of election officers, a
scheme was arranged on cr before polling day and designed to
defeat the will of the majority and it is further proved that the
scheme was put in operaticn cn polling day, the election is void.
And the same result will follow if the schemc was formulated and
executed by persons cther than election officers.

4, Where the Court is satisfied that the electorate was prevented
from electing the candidate of its choice or that there is
reasonable ground to believe that that has happened, the election
is void.

5. If what did take place in the constituency or in the Parish Council
Division (and this includes the steps preéaratory to the holding
of the election) was not conducted substantially in accordance with
the law as to clections, the election is void. To put it in another
form: where it is proved that there was not a real election by
ballot and that the ordinary citizen in the village square is
moved tc condemn the result as a sham, the election is voia.

6. Where the election is conducted substantially in accordance with
the law, the result is good and should be upheld unless it is
proved that mistakes or breaches of the law did take place during
the election and that the result was thereby affected.

7. A free and fair election presupposes that election officers
engaged in the preparation for, and in the conduct of the said
election, are honest, resclute and fair. Once it is proved that

" the election was not likely tc reflect the will of the majority
or that corrupt election officers manipulated the result obtained,
then in either case, the election is void.

There are many people who reject anything which loocks like a sham.

Voltaire the French historian disliked it greatly. Speaking of the"Holy

Roman Empire", he said it was neither holy, nor Foman nor an empire.

If what was being pursued in Hanover Eastern was the holding of a

free and fair election, it was not fair nor was it an election and the

Joenne
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evidence shows that it was not free in the widest meaning of that word.
A measure of false pretences lined the inner cover of what took place and
it is a matter of profound regret that men including at least two public
officers could have been found to take part in this unhealthy show.
In my judgment, the election must be annulled.

Certain comments fcllowing crder
of nullity

In view of the conclusion to which I have arrived, I must make
certain comments, I shall be as brief as I can.

1. Head Office Control:

In so far as Hanover Eastern is concerned, I am not satisfied
that the office of the Chief Electoral Officer excrcised that vigilance
and power of supervision which section 63 of the Act demands in the
conduct of elections. There were too many errors on the face of the
Form C applications which escaped any form of supervision which that
Department has devised. Even the instructions issued to the Returning
Officer appeared to have been disobeyed easily without any strong stand
being taken.

The requirement that a certificate of enumeration is to be
initialled by a scrutineer when present and that an alteration or
erasure is to be similarly dealt with was not observed and the supervisory
personnel unfortunately did not observe that it was not being observed
in the constituency recgistration process.

And how is it that one enumerator could have been appointed to
roam in 8 polling divisions when the Schedule proceeds on the basis of
one for eaéh polling division? Was this an effective foxm of supervision?
What did happen to those enumerators who were appointed earxly in 1976 and
whose names were sent to the head office by the Returning Officer? This
case shows that there will have to be a new approach to the question of
supervision and control. A Returning Officer should not be allowed to
do as he wishes. If he refuses to comply with instructions and directions
designed to ensure fairness and effectiveness in an election he shculd
be fired,

leoees
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It was made clear that the head office was put under a terrible
strain when a decision was taken to hold the poll on December 15 with
a "cut-off" date on Dccember 6 for Foxrm C applications. With a load
of 60 constituencies to carry, an almost impossible task was imposed
and it was a decision which unwittingly caused certain statutory
provisions to be circumvented as I shall point out shortly. Mr.
Chapman said that the two major political parties agreed to this course.
But this has no relcevance to the point which I shall explain.

Polling Day - December 15

A quick look at thc calendar for December 1976 shows the

following:

S. Mon. Tu. Wed. Thu. Fr. sat.
6 7 3 °] 10 11
(cut~off
date)
12 13 14 15 (polling day)

There is an ancient proverb which says:

“"Haste and wisdom are things far odd."
When registration undcr Fexm C {(Rule 22 of the First Schedule) is in
progress, it is a step with a view to “"the preparation of the official
list of electors in a polling division" within the meaning of section
8(l) of the Act. BAs such, the provision in the section that a scrutineer
shall accompany the enumerator applies with the same force as if a
house-to~house cnquiry was in operation. The enquiry must be conducted
in accordance with the rules in the First Schedule and the First Schedule
contains three parts. 2and under the Rules, the following is
provided for:

(a) Care is to be taken to see that particulars
obtained are correct: R,1l3

(b) The registration cfficer is to satisfy himself
that the applicant is qualified to be registered:
R.36(2) (a).

{c) Vhere a scrutineer objects to the issue of a
certificate of enumeration the registration is to
be deferred until the Returning Officer has
decided the issue: R.26.

() The Returning Officer is required to decide the
objecticn at a sitting and he must cbserve the
rules cf natural justice. So that a "fair hearing”
must be held and rceasonable notice given,

[ossas
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(e) If the Returning Officer receives information which
makes him suspect that an unqualified person has been
registered , he is required to summon the person to
whom a certificate of registration has been issued and
hold a "trial” of the issue., He is sitting as a kind
of Resident Magistrate when he tries the issue. Again
reasonable notice must be served to the parties concerned.
See Rules 16(1) and 19().

(£f) Section 34(5) of the Act proceeds on the basis that no
person shall be permitted to vote unless he produces an
identification card or some other prescribed document.
Mr. Dixon has statud that the identification card, to
which I have referred carlicr in this judgment, is the
only prescribed doccument. If the elector has not
received his identification card by reason of the fact
that the Chief Electoral Officer has not caused it to
be delivered to him or if having received it, the
identification card has been lost, stolen, destroyed,
mutilated or defaced. the elector is permitted to vote
if he takes the oath of identity and he is otherwise
able to establish his identity.

But the inability of thefhief Electoral Officer
to cause an identification card to be delivered, ought
not to be traced to some executive or administrative
act whereby he is unable, as a result of the shortness
of time available, to comply with his primary statutory
duty, namely, to prepare and issue in time an identifi-
cation card for delivery to cvery person who is registered
as am elector.

(g) A supplementary list is "part of the official list of
electors for use at a polling station" within the meaning
of section 32(1) (f) of the Act. And under that section:

"the rcturning officcr shall furnish to

each presiding cfficer at least two days

before polling day"®
certain materials one of which is the official list
of electors to be used at the polling. It was this
failure insofar as the supplementary list is concerned
which contributed to the decision whereby 18 persons
whose names were not on any list were permitted to vote
at polling station 23.

If the requirements above outlined arc ecxpected to be observed, then it is

impossible for a returning officer with or without a heavy registration up to

the cut-off date to comply with his statutoxry duty. And the statutory

right of a scrutineer to object to the registration of an applicant cannot

be lightly overturned.

And since the returning officer is restrained from doing his job
efficiently owing to the short pericd given to him, it follows that the
machinery at head office is also put out of gear. A blue-print for error,
fraud, and neglect would have been granted by sheer pressure, Where a
clear and present danger in the clectoral process is identified, a salve

must be found.

feoeoances
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I venture to suggest that recent legislation has not satisfactorily
coneidered this aspect of the problem. Ancther “Hanover Eastern brand"®
petition may again face the Court if serious consideration is not given to
the problem, An executive crder nay not be given which requires a public

<:“> officer to circumvent the law of the land in the exccution ef his official
duties. And¢ whcre such orxder has been given and an attempt is made to
implement it, any person who can prcve thet his gtatutory or constitutional
right has bcen breached or threatened thereby has the right teo move the
Court for redress. Neither the Constitution of Jamaica nor any other law
as far as I am awarc, permits the suspension ¢f an Act of Parliament or any
of its provisions by the mere word of mouth of the Executive or by the

~adnministrative directive of an official,

-

C

3. A powerful argument stated:

Mr. Spaulding in his final address put up a powerful and vory
persuasive argument which attacked the validity of the three supplementary
lists issued for Hanover Eastern., I chall state his line of attack shortls.
But I mucst state what the evidence is.

The three supplementary lists used show the following:

(1) List dated 30.11.76: 2 names
Q (2) List cated 8.12.76: 351 names
) (3) List dated 8.12,76: 19 namcs.,

There were scveral new applications made after October 30, 1976 which
were processed and the names of the applicants appcared on the supplemcntary
lists. For example, the last 17 applications processed by cnumerator Brooks
have datces of applicaticn starting on October 29, and cnding on November 6.
and all 17 names appeared on the lists. bDut only one, namely, Valrie Andexson,
18 of Sandy Bay made her application before Octcber 30, 1976.

<;/F Under section 7 (L) of the Act, the Chief Electoral Officer is
rcguired to publish annually “during the cnumeration periocd and in accordanco
with the rulec” an official list of electors in respect of every polling

division. And the tenn "cnumeration period” is given a restrictive meaning.

Jeennns
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That i

5]
3

"a period of twelve months commencing on
such date as the Minister may from time to
time prescribe.”

(See scction 7(2)),

[}

Ly an order dated November £, 1976 and gazetted on Hovember 5,
the Minister, pursuant to section 7.dirccted that the official lists to be
used in respect of elections to the House of Representatives held during
the period Nevember 1, 1976 to October 31, 1977 chall be thosc published
by the Chief Electoral Officer between October 25 to Octokler 30, 1l%76.

Mr. Spaulding submitted that what was meant was that the "cnumeration neriod”
for the 1976 gcneral elections is to be reckomed as twelve months ending
on October 31, 1976. This means the period from November 1, 1975 to
October 31, 1976. Any list therefore not published within that period
could not be properly used in the general election of 1975. mat a state-~
ment of changes and additions made to those lists in respect of registrations
completed on or before October 31, 1976, could be published outside cf that
period and used. Put it another way, it means. according tc Mr. Spaulding
that therc cannot bc a continuous addition of new names to the liste in
centravention of scction 7 of the Act and of Rule 35 (3) of the Schedulo
which requires a publication of the lists before the expiration of twelve
months -

“during which such official list is preparcd
pursuant to section 7 of this fct.®

I have found the point raised by counscl for the petitioner to be
interesting and attractive. But it does not form the basis of any ground
relied on in the petiticn. It is a good rule that in a case - particularly
a2 complicated one that is strongly contested - the judge should not say mord
than is rcasonably neccessary té arrive at a fair and just conclusion.
Neither Mr. Knight nor Mr. Ellis considcred the point in their address.

What I will say, however, is that the point raised should be carefully con-
sidecred by the Chicf Electoral Officer and the Minister responsible for
Parliamentary Elections. and the spirit and intendment detected in a
careful study of sections 8-1% of the Parcent ct (Act 44/1944) should be
considered with a view to deciding whethex the present Act has Cestroyed Tho

original intention and alsc whether under the present Act, Rulce 22 of thc
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Schedule by itself is sufficient to justify an argument that Mr.

Spaulding has urged an untcnable propositicn.

Certain Polling Stations nct opencd:

It was proved that a list of 88 Pclling Staticns appeared on
the grant of poll but conly 75 in the 62 polling divisicons were opened.
It was also proved that in other constituencies the Returning Officcre
advised the Chief Electoral Officer of the proposed changes after the
publicaticn of the grant of poll. Where the advice was received by the
Chicf Electoral Officer, he took stepes to advise the public by a ncticc
in the press. In the case of Hanover Eastern, the Returning Officer
failed to advise the head office of the proposed changes and as a result
in the publication advising the public of the changes made; nc mention
was madc of this constituency. The seccnd respondent, in his report to
the Chief Electcral Officer, gave scveral reagons why the changes were
made. I will give examples in 7 cases:

"onc station found to be adequate®; or

"mcre centralised"; or

"nearer to elcectors”.
I find that some of the reasons given cre lame and whinsical. But it
was not proved that the changes did have the cffect of preventing
electors from discharging their franchise. What it did prove is that
the Returning. Officer fcr Hancver Eastern appears to have enjoyed too
much liconceg in the performance of his duties. He scems to have been

given toc free a hand, and he was fully awarc of the grant.

Part played by first respondent:

No cvidence was led to connect the first respondent personally
with any malpractice. There is nothing to show that he was a party tc
any breach that cccurred in connection with the election. Many
questions were asked by Mr. Spaulding of sceveral witnesses concerning
cne Boysie Pine and his activities. The evidence on this point, which
I accept,is that Pine Jdrove a jeep belonging to the first respondent in
support c¢f his candidature or in the altcrnative, even if the jeep did
not belong to the first respondent, nevertheless Pine was working in

Seneoa
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support ci the candidate foxr the P.ULP. It was alsc proved that Lorna
Hamilton and other young vcters were transported in the jeep driven by
Pinc te the centre in Hopewell where they made out Form C applications with
false dates of birth,

But the evidence fiell short of proof that the first respondent kncw
what was happening. What I do find. however, is that what was done by

Pine was in support of the candidature of the Ffirut respondent.

As I understand it, an election may be annulled on the following
grounds, Firstly, in cases where the complaint tcuches the candidate cr his
agent personally. Examples may be shown in bribery, treating, and illegal
practice as defined. Secondly, in cases where the complaint touches the
general conduct of the election. aAnd thirdly, where the complaint
partakes of a combination of the two above mentioned. If Pinc had negligently
injured any person while driving the jeep with his load of young applicants
aboard, the question of agency wculd have arisen to connect the first
respondent with liability. ©Dut agency in such a case is determined on
a basis different from agency for the purposes under the Act.

The main thrust in the argument of Mr. Spaulding was urged thus:

" There is nc evidence that Dr. King

knew what Pine was up to. But there is

evidence that Lr. King must havc known

that Pine was acting on his bechalf in his

campaign, namely, driving of the jeep up and

down for the purposes of his election.”
When put in this form, nc onc can possibly pick a quaxrel with it. In cifect
what it amounts to is that the jeep was put to usc for an impropcr purposc
when it was used to convey under age voters to the recruitment centre. And
wherecas it cannot be proved that Dr. King knew or approved of what was
done; nevertheless LJ was in aid of his campaign and at least, if for no
other reason, this fact may be taken into account when the consideration of

costs arises.

Two morc points

Before I turn to the question of costs, I am persuaded to deal witl
two matters. I have already touched on one c¢f them but in view of its

importance, I shall return to the theme.

Joees

RN



&

(

S 113 -

Under 18 voters:

5. person who is nct 13 years old is incapable of being registerc)

to vote. &nd the incapacity iz to be tegted fronm the date the
applicetion is nadc. Under section 6(l) of the 1944 cnactment, the
minimum age was twenty-one but for the purposcs c¢f enumeration, it was
provided that if he or she

"is of full age of twenty-one years or will

attain that age on or before polling day at

the pending clection”
it was lawful to enter the name as & prospective elector.

In the case of the 1944 general clection, it was known for
months what date the polling was to be held. The provision of
section 6 (1) is, therceforc, understandable. A useful provision could
be made as near as possible as it is in the English Act. If the poll
falls within a period betwecn October 1 in any year and ending on
February 15 the following ycar, then any person who will not be 18 on
say October 1, but will attain that agce by January 31 of the following
ycar will be entitled to be registered as a voter and to vote preovicded
that some letter “YYor "U" is cntered in the register beside the
clector's name and that at the time of polling he has attained 18
ycars.

Rule 22 of the First Schedule to the Act to which I referred
earlier in this judgmoent, is the authority for the Foxrm C applicatic:,
Iet nme ro-state its provigion:

® Subject to section 5 of this Act, it

shall be lawful for any person who is

qualificed to be rogistered as an clector

in any polling station..... .......... to

make in duplicate .......¢......Q0

application for registration in thc form

sct out in the Schedule to these Rules."
And section 5 outlines the classes of persons who are incapable cf
being registcered as clectors. =Imeong them arc lunatics and persons
serving a temm of imprisonment e¢xcceding six monthe.

It follows that if & pcroon was undér 18 when he applied to be
registered under the Form C, he is disqualified from being
registered whether or not he was 18 or over when the registration was

cffected. Unless Parliament amends the appropriate scctions to
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introduce an elomcent of futurity measured from the date of applicaticn
as in the old enactment, the disgqualification is caught by the fot.
Where the applicant is undexr 18 at either the date of application;
or at the date of registration or at the date of polling, there is n.
entitlcement to vote and the merc fact that the name of the elector
appears on the official list does not curc the incapacity. If at tic
polling station, the under age votcr is challeaged on reasonablc
grounds, the presiding officer should upheld the cbhjection and refusc
any attcmpt to vote unless the elector proves entitlement.
Similarly if an elector is reasonably challenged on the ground that
he is an alien who procurcd his name on the list by fraud, the
objection should be sustained unless the elector can show that hc is
qualified to vote, An unqualificd person whco geots his name on the
voters list commits at lecast, a summary offence under section 86 of
the Act. BAnd any clection officer who knowing that a person is not
qualificed to be registered, registers such a person, commits at
least; an indictable offence under scection 100{a) cof the Act. and
the gencral rule is,that a man cannot claim a right which springs
from his own criminal act.

There is ancther serious consequence which flows from the

an

procurcment of Z ungualified person tc vote. Both the voter and tho
procurer are guilty cof an illegal practice under section 97(2) cf the
et, And in addition to any other penalty which may be imposed, a
conviction for an offence declared to be an illegal practice, carrics
a disqualification under section 103,0f not being able to be regis-
tercd as an elector or if alrcady registered, inability to vote for
a period cf five ycars from the date of conviction. It follows that
every under age voter at the last general election and every enumeratcr
who knowingly registered them have all left it open for action to be
taken against themselves whoereby they can be barred from discharging

the franchisc for five ycars from the date of conviction,

Seeoenne
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Receomnmendation

I suggecst that consideration be given to the question of
introducing legislation in terms of Rule 24 of the English
Pepresentation of the Pecople Regulaticne 1977. The rcelevant
portion rcads as follows:

"The registration officer before registering
any person (cther than a serxvice voter)may,
if he thinks it necessary - requirce that
pexcon either to produce a birth certificate
or to make a statutory declaration as to the

datce of his birth.”

Director of Public Prosecutions:

This case has shoﬁn that there is need for legislation to
permit the Director of Public Prosecutions or his represcntative tc
attend the trial of an election petition and to chey any directions
which may be given to him by the e¢lection court in respect of
certain brecaches of the criminal law which may emerge from the
evidence. This has been the position in England since 1883 and therc
can be nothing wrong to the introduction ¢f legislation along the
path indicated if it is thought prudent to cleanse impurities from tho
electoral process and to punish transgressors. Aas I have already
indicated, it was the publicity given to the Court's suggestion that
the Director should be called in why an important witness Geddes
Lemard came forwarxd at the hearing.

And provision should alse be made to empower the Court to
grant a certificate of indemnity to any witness who has answered all
questions honestly, truly and fairly in the course of his evidence
at the hearing. EIxcept in a prosecution for perjury, the certificatc
would act as a bar against using his answers to the prcjudice of th

witness in any proceedings civil or criminal.

Question cf costs

Sectiocn 28 of the Ilection Petitions Act deals with costs. It is in

the exact terms as provided in secticn 41 of the English Parliamentary

Elections kct, 1868. The costs and expenscs of and incidental to the

presentation of a petition arc te be defrayed by the parties to the petiticn:

Jovens
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" in such manper and in such preporticns

ac the Court cor Judye nay detoymince, ™
Hewover, ccertain clements have to be taken into account like expenses
incurred as o result of vexatioggs conduct, unfounded allegations or un-
founded chbjections on the part cither of the petiticner cr the respondent.

There are several cases in which & successful petitioncer may be
deprived of his costs. I shall give about three cxamples.

1) Wherc there is cvidence that in the conduct of the

clection, the petitioncer has personally acted illegally

or improperly.

(2) Where many charges have been laid in the petition against
the respondents, the majority of which have failed.

(3) Where the main grounds in the petition have failed but
the petition has succceded on a minor ground.

In this case, there isg nothing to be relied on whercby the
petitioncr should be deprived of his costs or of any part thereof. The
question, therefore, remains as to how and in what proportion the respondent:
are to be called upon to pay the costs of this lengthy hearing.

As to the first respondent, I have already fcund that his candi-
dature benefitted from the conspiracy which was in coperation. But for it,
together with such other assistance his total votes may have becen bencfitted
from the other massive irregularities which occurred, it is my view that
he would have been defeated. The evidence points strongly te this con-
clusion.

In a paragraph of the petition, there is a prayer by the
petitioner asking for an order declaring him ag the candidate duly elected.
Mr. Spaulding ¢id not pursue this prayer and I think he did advisc himsclf
correctly. 1In an election like this which is riddled with so many
irrcgularities and smcared with a conspiracy designed to defcat the
electorate, it would be impossible for the Court to consider any such
cntreaty.

s to the second respondent, I am satisfied from the evidence that
he acted as a kind of leader of the tecam in the conspiracy. It was wilful
and inexcusable misconduct on his part. He socught rcfugce in silence at
the hearing. This did not help him., The silence in the face of the mass
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of damaging evidence, brought into play thc inference that he did not go

into the witness box because in truth he could not have denied his deep |

involvement.

As between the first and second respondent, I direct that the

costs shall be apportioned in the ratio of 2 to 3. The first respondent ]
must pay 2/5 of the taxed or agreed costs and the second respondent 3/5.

Finally, I must follow thc advicce of Lord Bactn in his essay on

the"Judicature™., He said this: '

" There is due from the Judge to the Advocate
some commendation and ¢gracing, where causes
are well handled and fair pleaded, especially
towards the side which obtaineth not; for that
upholds in the Client the reputation of his §
Counsel and beats down in him the conceit of
his causec."

Every counsel in this case who led for cach of the three parties involved \

performed creditably. I have obtained great assistance from the N

advocacy displayed although there were times when the medley of style and
method caused a little concern here and there., I support the view that in |
any clecction petition, once there is evidence that there was impurity in a
the conduct of the election, it should bhe diligently probed. It is in the

public interest that it should be so. That may be the reason why so much
time was spent in the hearing.

The final crder is that the election is declared void. The

first respondent is to pay 2/5 of thce taxed or agreed costs. The sccond

respondent is to pay 3/5.

I shall certify my determination to the Honourable Speaker of R

the House of Representatives in due course.
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