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HistorY

Jamaica Co-()perati\c ;\ulomobJie Limousine Tours Ltd. (.fCAL) is an association of

bus owners whose members provide motorized ground transportation largely for the tourist

industry 011 the north coast ut Jamaica. It is a company duly incc)]voratcd under the 1a\\S of

Jamaica \\ith offices at Claude Clarke /\ \enlle. \Iontego Bay, S1. James.

Thc Llaimant. :'vir. Cjeorgc' Burchell, is a tOllr bus operator and a member of .ICAL

since ]9<;2 1993

The defendan 1. :\11' Tom Iinson. was the president of the sa id assoc iation between

19% and 20()(). As president. he chairs the executive with a board of directors. .ICAL is

organi7cd by elncn (11) shareholders for the purposes dcscribed abo\·e. l\kmber..:; of the

associallon must have vehicles. /\.t the tmle in question. JCAL was allotted forty-four (44)

parks at the Sangster International Airport These parks are allocated to .leAL members who

will ha\c a bus in that area at the airport The members must pay a monthly fee for the parks

which are remItted by .leAL to the Airport Authorities.



No rules of the association were exhibited in CUlirt. The claimant has stated that he

did not know the ru Ies.

\Ir. Tumlinsuli stated that 11' the fee i~ lInpdld /(lr d periud uf thre'c' months. the

member would be replaccd by another In J 90S. the clail1lilnL 111m liles in the 1'S\. lwd no

bus. IIe returned to Jamaica ancr a telephone conversation with the defendant and contracted

with one Richard Lawson for the purchase of an !SULU bus. lIe deposited )6-:'5,000.00 in a

bank account in relation to the agreement. He did not reeel\e the bus. Ill' did nut reccJ\er his

money. ]'vlr. Richard Lawson lIas later arrested and ehart!cd fur fraud in relation to the

transaction. Ill' was subsequently sentenced to a teml of imprisonment. ;Vlr. Burchell has

now brought this action against Mr. Tomlinson to recover damages. 1::Le asserts that Mr.

Tomlinson induced him to enter into the contract with Richard Lawson falsely nnd

negligently misrepresented to the claimant that Richard Lawson was an honest, reputable and

trustworthy businessman with whom he could entrust his money for the deli\'CI") of the motor

bus

Ill' is also claiming infer alia. loss of eamiI]g;;j1-om his sk~ignated parking space from

December 2003 to 2004 and continuing.

The claimant's case

(I) J\Ir. Burchell states that I'llr. Tomlinson called him in the l}S.\ sometime in 1()98 and

told him he was required to put a bus on the park and thIS was about 1I\'e or six months after

he had sold his last bus. He states that :\11'. Tomlinson also told him that the had a man who

could bring a bus into the island on his behalf (\11' Burchell) and that he will bring the man

to him and the man and himself can make arrangements as to the cost of the bus.

(2) One month later. Mr. Burchell travelled to Jamaica and is told by 1\1r. Tomlinson that

the man had shown him a picture of the bus on the internet and that it looked good.
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(3) The next morning, 1\1r. Burchell attends .lCAL's offices between 6:30 to 7:00 a.In. in

order to mel'! tIll' man. While he is olltside. ["Ir. Tumlinson and a man arrive on the

compound .\11 !omlJlhllll Il1tllJduce, the mall ~h l(ichard lall.'l1l1 alld thes the 1;,J!l)\1 illi-'.

words to 111m. "j hIS is the gl'lltlcman I\ho I\·ill bring the bus ll1to the island. This is the m~lll

you are going to purchase the bus from.

(4) ;"Ir. Burchell states that he \\as then il1\ited by 1'.11. Tomlinson to trale! with himself

and VIr. Lawson on a jaunt to Kingston. t"Ir Lawson docs not return to Montego Hay with

them. He never sees tvlr. Lmson again.

(5) Mr. Burchell states that Mr. Lawson told him the bus would cost $950,000.00 and

ga\'(; hIm a piece of paper which contained his (La\vsol1's) company name. They agreed the

deposit would be 5675,00000 and that he would receive some papers from 1\1r. Tomlinson

(6) Mr Burchell testifies that on the following day, he attends Mr. Tomlinson's office

and that .\Ir. TomlInson asked his secretary to write an account number on a piece of paper

and told him to pay the money to that account at Jamaica Citizen's Bank. He paid the money

the same day. Jhe bank deposit slip \Ias tendered into evidence. It is stamped 'Citizen Bank

LimIted' \\Ith date' 24 lh Decl'mber ]lJ9S' At the top, therc i,; a notation "credit Zlccount of

RIchard Lm,;on." It indicates that it was for the purchase of 1986 Isu7u '-IO-seater bus

(7) !VIr. Burchell state,; that JC\L was in the business of acquiring buses and that one .\1r.

Shakes, \\ho was the immediate past president before the defendant, had ordered his first bus

through Cni 'Vlotors. At that time, he had been given an account at Citizen's Bank to deposit

mOlley. 1It' has stated that he cannot say if, in 1998, members of JC'AL \Iere making their

own arrangements for buses IILmever, the authority to receive the duty-free concession for

<:In imported \ehiclc \\as received through the association.

According to !'vIr. Burchell, he came to Jamaica to purchase the bus through the person

recommended by the president and he reliee! on Mr. Tomlinson's recommendation as
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president and VIr. Tomlinson knew that he lIas relying: on his kno"lcdge and

recommemlation.

The defendant's case

( I )\'11'. Tomlinson has told this CClllrt that in 19')S ()9. hc \\;h IntrodLIL'L'd tu IZichard

Lawson by a fellow member of .ICAL as a person who could assist in the importatiCln of

vehicles on behalf of the members. He states that members han; to hale lehieles and he

renders whatever assistance can be rendered to them so as to ensure that the association stays

alile and grows. He stated that he had to look ancr the interest of members as this interest is

thcir livelihood.

(2) In relation to the importation of vehicles, IVlr. Tom!lJ1son stated that once the member

has a pro fomla invoice. the president or secretary would sign the application in order for the

member to receive thc duty concession.

(3) lie agreed that he did expect Mr. Burchell to obtain another bus to put in the park and

that he knew he had interest in purchasing a bus. He stated that he did call !'vlr. Burchell and

others who li\"(;d abroad. This admission is hO\leler. ll1COnslstent II ith paragraph 5 of his

Ilitness statement where he denied that he knew :'\lr. Burchell lIas in the market to buv a

coaster bus and denied that he had called him in the USA

('-I) Mr. Tomlinson further stated that he contacted ;\ll'. Lmson. then informed members

of.1CAL and told thcm that interested members could make contact with him and that sCleral

members including 1\11'. Burchell made financial deposits to him. I Ie also denied that either

himself or the secretary ga\'c any account number to i\1r. Burchell.

(5) According to NIr. Tomlinson, :'vlr. Burchell and other members Ilere presenl at a

meeting of .leAL's board whell he, 1\lr. Tomlinson introduced Mr. lawson. He further stated

that .ICAl was not at any time a party to the anangements made between mcmbers and \11'.

Lawson. He also denied telling Mr. Burchell that lawson had shown him a 40-seater bus on

the intClnet. Again, his 1"iva voce evidence reveals an inconsistency as his witness statement
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had indicatcd that !'vIr. I,awson \vas introduced to Mr. Burchell in his presence, the inference

being that he \\as not the one \\ho made the introduction,

(()) \11' UIl1!IINJIl st~lkd thaI hL' did l1(lt slllgk hande'll!\' IL'l'OllllllL'Ild\l, I ~1\\S(1I1 tl)

.\11. Bur~'lh..'11 and that the board did nut adopt a decision to lise \lr la\\son. llc stated that

the deCision of the board was to make the introduction to the shareholders. He further stated

that the board made no in-depth ll1(juires in relation to i'vIr La\\son and that the board

members were expected to make their own contact. Ill' stated that four to five members

ordered buses through Mr. Lawson and that none received any.

Analvsis of the evidence

The court docs accept that Mr. Tomlinson, as president' of leAL introduced .\Ir.

Lawson to members, including ;\1r. Burchell, as one who could be contracted for the

importation of vehicles into the island on thL'ir behalf

The court also accepts i\lr. Burchell"s C\iclencc as to the circumstances of his

introduction to ,\1r [(1\\ son. that It \\as c10nc informally and not at a mceting of .IC,\l,'s

board. The court finds that :'\lr. Tomlinson has been less than candid in relation to somc of

his interaction with 1-\11. Lawson and ]\11. Burchell. The unexplaincd inconsistencies in his

C\idcnce do affect materiallv mv vIew of his credibility in that regard. I also accept the

e\idenee of j\lr. Burchell that he recei\cd Mr. La\\son's account numbers through lC/\L's

office.

However, there is no evidence that either Mr. Tomlinson or .leAL benetited

economically Ii-om the deposit paid by ;'v1r. BurchelL I find that \Ir. Tomlinson and JC:\L s

offlces merely t:lcilitalC'd the transaction between Mr. Burchell and Mr. Lawson

11K' Issue Cor determination is \\hether the claimant has proved that a special

relationship existed between \Ir. Tomlinson as president and t\Ir Burchell as a member that

5



would create a duty of care on the part of i\Ir ]omlinson to all the members at the time he

made the recommendation.

\Ir (Treen. cOlln~el lor the defclld~IIlL ha,~,uhnllt1L'd llwt lhl'rl' I~ nl) l'\ Ilk'IKc 1iL'I,lrl'

the court that the defendant lIas paid as the presickllt or that he had an) :->!iL'cIal LXplTtise in

the area of managing the organization or that he had any specially identifiable fUlletions that

included the gi\'ing of ad\ice to members for any purpose \\halSot:\ er. IIe has also submitted

that there is no evidence that the defCndant warranted that the vendor was reputable.

1'1'11'. Green has also stated that the court would have to speculate on the words used

that acted upon the claimant's mind which caused him to act as he did in transacting with 1\11'.

Lawson and that the coul1 cannot mfer that the IIltroduction was an endorsement of !\II'

Richard La\l/son as a dealer of repute. He further submitted that the introduction of !\II'.

Lawson was an attempt on the part of JCAL and not Desmond Tomlinson personally to

provide a contact with someone selling vehicles. ()n the other hand counsel for the

claimant. 1\11'. Parris, has submitted that there is a speCIal relationship bet\\een both parties

because the defendant as president of .reAL admitted that he had a I1nancial interest in

hHlking after the interest of l11L'mbch aml this included enSUrIng that the cLlll1lant had a bus

I Ie further submitted that the defendant breached IllS duty of care by failing to carry out any

investigations of Richard Lmson before recommending him to the claimant and other

members of JCAL.

Both counsel cited several cases on the issue of \:egllgent Misstatements for the

court's consideration. These include the following:

Hedley Bryne & Co. Ltd. v Heller and Partners Ltd. (1 %3 2\11 ER ';~';.

:\lutual Life and Ass. Co. Ltd. v Evatt (1971) I ;\I! ER 1';0

Anderson & Sons v Rhodes 5 (Liverpool) Ltd. (I % 7) 2 All LR :-iSO.

Wiggan v ;\lonison 2000 Supreme COll11 of Jamaica No E .~60 A of 1996

Royal Bank & Trust Co. (Trinidad) Ltd. v Pampellonne 1986 35 \VIR 392

6



The Coun is grateful to counsel for their research and submissions.

The Law

I Ill' 'l'Il1IILiI l:l~l' ()llIedk~ BnlH' 8.: Co. Ltd. , Heller and Partners Ltd (1 <)(,i ~

.\11 ER 5~5 established for the first till1e tbt :l negligent 11llSstatcmL'nt \\hether spoKen ()r

written. which causes financial loss may gl\C rise to an action in damages for negligence

despite the absence of any fiduciary or contractual relationship bet\\ecn the parties.

However. there has not been allY uniformity of approach since Hedley in relation to

the basis of liability fllr negligent Illisstatement. Gilbert Kodilinge in 'Comlllonwealth

Caribbean Tort Law' (]Id edition, CCl\endish Publishing Ltd) at page 114, states that

subsequent cases (since Hedley) have done lIttle to clarify the position. However, he further

states that the following points are sufficiently clear:

(a) "A duty of care will exist only \vhere there is a 'special relationship' between
the parties. A majority of the judges in Hedley Byrne considered that a
special relatIOnship would arisc \\hene\er, in the circumstances:

(i) It was reasonable for the plaintiff' to have relied upon the care or skill
of the defendant who made the statement and

(ii) the defendant knew or ought to have knc)\\n that the plaintiff lIas
relying on him. Ihus professional acl\'isers. such as accountants.
bankers. commission agents and surveyors will o\\e a duty of care to
their customers in respect of any professional advice gi\·en.

(b) 1\0 duty of care will arise where acl\ice is given on a purely social occasion
(ll)r example, advice 'cadged' at a cocktail pany, or giwn on a bus or
aeroplane by one passenger to another) since it would be neither foreseeable
by the defendant that the plaintiff would rely on the achiee. nor n:asonable for
the plaintiiTto du so.

(c) :\ non-proCessional person who giv\.?s intC)Jll1ation or advice on a 'business
uccasion (Cor example, one trader ad\ising another as the credit worthiness of
a potential buyer) owes a duty of care at least, if he has a linancial interest in
the transaction in question."

Is there a 'special relationship?'

In the present case. it is important to understand. the context of Mr. Tomlinson's

'fi nanc ial I nterest. He ga ve e\'idence that members have to have vehic lcs and that

7



whatsoeler assistance could be given tu members for this purpose would be done in ordcr to

Dlcilitate thc well being of the organization. lie funher stated that he had to look afkr the

mtercst ofnh.'mbcr.s a.s thi.s Inlcrest IS thclr !]Icllho{ld.

The benefIt lIas a lllutual one. :'vIr TOl11lin~on did not gJII1 any bcneflt abOl e and

beyond the benefit to all members. Certainly. as president or just a member. he gained no

direct financial benefit in the transaction betlleen the claimant and :'vIr. Lawson. CertaJJ1ly.

there is no evidence that ;'vlr. Tomlinson was a professional adviser on the matter of importing

vehicles or on the reputation of importers of vehicles.

An analytical sample of various cases highlights the lack of uniformity of approach by

the courts on the issue.

(i) In Mutual Life and Citizens Assurance Co. v Evatt] enl I All ER 150. the

Privy CounciL by a majority verdict, held that an insurance company Ilou]d

not be liable for gratuitous achice sought by a polleyholclel 1\1th regard to the

IlnancIaI stability of a sister company as the defendants Ilcre not ]n the

business of gi\'ing investment achiee. It IIi):; furthcr held that the on I) dut\·

0\\ cd is a dutv of honesty.

(ii) In Imperial Life A.ssllrance Company of Canada v Bank of Commerce

(Jamaica) Ltd (l CJ85) Court of AppeaL Jamaica, Civil Appeal )\;0 ."\5 of I()81.

the Jamaican Court of Appeal applied the majority verdict JJ1 Evatt (supral

and held that Imperial Life was in breach ()f its duty of care owed to the Bank

of Commerce in failing to inspect the certificate of title to a property hefore

advising the hank that the mortgage loan to A had been apprcned.

Impel-inl Life had explored the possibilit) uf the bank proyidll1g\ with a

bridging loan. The bank had been lec! to understand that Imperial Life would

be granting a mortgage to A and would repay the loan by the bank. Imperial

Life later declined the mortgage after their solicitors discovered the existence

8



the bank. Imperial Life later declined the mortgage alter their solicitors

discovered the existence of another mortgage by another company on the title.

I\o\\\..' P 'lIll1l11dri/l'd till' princ'lpk a, j()lh)l\ S'

"In " C,IS,' \\h,'u' " person CWIICS on " hliSl/ieSS Of'

pro/cs,llon \\hlch rC1lllires special skill and
compelence, or \\'here hv his condllcf he makes II appear lhal
he pussesses specwl skill ond compcfence In fhc sllbjecf
mOl/cr. Ihen, 1/ he gives In/urJIlUzlon /() a persun \vlzlch IS

negligenflv given, and lhlll person. In reliance on fhal
Inj(JrJllUllon ,Iu/F'rs damage he Hill be lioble In damages fo
fhar olher perso/l. "

In Royal Bank Tnlst Co. (Trinidad) Ltd. v Parnpcllonnc 198CJ 35 \V I R 392, the

Court of Appeal (Trinidad) reversed the decision of the trial judge who found that the bank

was not liable in negligence to one of its customers who s()licited the advice of the bank

manager 111 relation to a deposit taking company. The customer lost substantially alter

proceeding with an investment in the said company. The trial judge found on the facts that

the bank l1l~lnat2er had gIven int()rmatlon to customers about the company and had supplied

them with the relc\ant literature and application fonns, but that they had 1I0t relic.:d upon the

skill and judgment of the bank manager. neither did he believe they \\ere relying upon such

ski II and Judgment.

By a majority \crdicL the Privy Council held that the question of whether the

information provided by the bank \\as eqlli\alent to advice depended upon the facts of the

case, and in particular upon the circumstances in which the information \\as given.

Lord Cioff (delivering the opinion of the majority of the members of the Board) stated

as 1(>1 !C)\\S

"If Ihe Oil/iii hod provided wl\'lce 10 Ihe
Pampe!lo//lles ohoul fhe Invesfmenfs, II "1'ould III all
pl'ohulnlirv have been hcld lhal Ihc occasion WLlS

one 0/ sufficlcll! grovllV to give rise /() a dUly uf

cure, in which even I Ihe evidence --- concerning lhe
eXfensive Inquiries which. in his oplnlo!l, lhe bank
should have mode, ]jiould have become relevanl
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---BlIt once it lvas held, as thcjlldgc held. that at u

hric[meeting the bank Has prepured to do no !!lore

thun provide such in!'ornwfioll as Has avoilable fo

f/wm, the/udge Has ('Ilfifled fo form fhe O/ill/IOIl Oil

the elidl'lIiL' bc!ore /11111 fh,/f IIi) dUf1 Of (,/r, urO\,'

of/ler iI/(/!I (110 d()II!'f) f() /)(/\1 ,IUell ill/OUlll/{(())j

accllr,lh'!1 fo Jir Pal1lpellOllllc

The Privy Council re\'ersed the decision of the Court of Appeal \\ho had found that a

duty of carc rested upon the bank in relation to ach Ice concerning the investments,

In Wiggan v "lorrison 2000 Supreme Court Jamaica, No 1:360,\ of I()% unreported,

the plaintifTs, a Jamaican couple, returned from England to li\e in Jamaica and bought a lot of

land in order to build a house, They purchased Lot 90, Greenwich Park, S1. Ann, Before

starting to build, they engaged the defendant, a quplified land surveyor, to sUr\ey the property

for the purpose of verifying its location, The defendant carried out a sLJrn::y and identilled a

pal1icular lot as being "Lot 90," Relying on the defendant's representations, the plaintiffs

started construction of a house, but when the building \\as 40"/,) completed, they disco\cred

that they been building on Lot 91, a neighbuuring property. \\hieh had bcen \\Tongly

identified as Lot 90, The buildl11g had to be demolished,

\klntosh .1, the trial judge. found that a special rclatJunshIj) 'equl\alcnt tu a contract'

existed bct\veen the parties, and that the defendant held himself out in his proCession or

otherwise as being in a position to give an opinion or advice un \vhlch reasonable persons

\vould rely, The defendant was therefore held liable for the losses incurred by the plaintiffs

While Wiggan (supra) falls neatly into one of the categories outlined by Kodilillge

(supra), the circumstances of the present case do not

It is clear that there appears to be 110 simple formula to which recourse em be had in

order to provide 111 every case a ready answer to the question \vhether. given certain facts. the

law will or will not impose liability for negligence (see Caparo Industries I'll' \ Dickman

19902 WLR 358).
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In the present case, counsel fur the l'laimant has submitted that a specIal relationship

l'xistl'd bet Ileen the parties.

In the CillUlll.~Ltlln'~ ,\1 Ihe' Ililrlll·tilill l',hC. the' ,'(lUll h:l.~ IlUll.: ,1 Illldll1:-' Ih,lt \1:

j uIllliJ1:-,un made a rcc'ummcndatiull tu \Ir Hurchc:ll and that the olril'es uf Je.'\[ II LIe used

to racilitatc the payment of muncy b:. \Ir. Burchell to une Richard Lawson. That

reeommemlation, essentially, e()nsl.~ted of information givc'll b:. \ilr. Tomlinson to the effect

that \Ir. lallson was someone who could import a vehicle into the island on i\1r. Burchell's

behalf there IS no evidcnce of any t1duciary relationship bct\lcen any of Ihe parties

involved. There is no cvidence that ;\Ir. Lal\'son lIas a person of previous delinquent conduct

and that \;1r. Tomlinson ought to have known this. Chere is no evidence to suggest that the

defendant held himself out as being in a position to advice Ivlr. Burchell on the reputation of

:'vIr Lawson.

The court cannot inkr that i\1r. Tomlinson held himsclf uut as a professional ur other

advisor to gin.: an opinion on the reputation of :VIr. Lawsun and that he ought to have known

that his recommendation lIas (lile un I\hil:h a reasonable rK'rson would rely. In fact. \1r.

Burchell gdle llO clld<.::ncc that \/r. I umlinson stat<.::d that \lr. Lawson lIas honest and

trustl\orlh:. :\eithcr did \lr Burchcll request or solicit his opinion on the reputation of :'vlr.

La\1 son

There is no justification to induce the co1ll1 to enlarge the category of cases in which

people arc held liable for negligent misstatcme11ls by imposing a dutv of care on l\1r.

lomlinsoll

thi~ COllr( is of the \icI\ that the only duty of care OIled bv Mr. Tumlinson to \Ir

Burchell W<lS the duty or honesty and that duty I\as discharged.

ThIS court therefore grants judgment to the defendant with costs to be agreed or taxed.
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