"IN THE MATTER OF BURKZ SUCCESSORS LIMITED
IN THE MATTER OF THE COMPAWIES ACT
AHD

IN THE MATTER OF premises o0 Half Way Tree
Eoad, Kingstou 1€ in the parish of Saint Andrew

WIRDING UP PETITION

R, Codlin for the Petitioner.
¢ B. McCaulay, Q.C.;, and R. Francis for the Company.

Hearing on May 25, 26, 239, 1989 and June 23, 1989

PEASONS FOR JUDGHENT

On 29th Hay, 1985, azfter a hezring lasting some thres daysg I made an
order that the Companry Burke @uccessors}Limited.be wound up with ce;tain
consequential orders which flowed from this order. At the time of arriviag
at my decision I promised to put my reascons inte writing and this I now do.

The Compény in gquesiion was incorporated as a Private company on
Z3ré March, 1983 in accordance with the usual requirements of the Companics
Act of Jamaica with registered offices at 80 Half Way Tree Road, in Saint
Andrew. The nominal shere cepital of the company at the time of _imncorporation
wzs stated to be $100C dividsd intc 1000 shares having a par value of $1.00 each.

i The Petitioner, Carlton Beckford at paragraph 5 of the said petitiom
\ vresented in these proceedings for winding up the company, stated that
"Olive Tibbets-Ramchand of 4 Duke Street, Kingstom and Jemes Gangasingh of the
same address were the subscribers to the Memcrandum of Associztion and that
Pelbert Perrier the Managing Diréctor of the company and himself were the
contributories {chareholders).”
Paragraph 3 of the Affidavit sworn to by Delbert Perrier znd filed
iz opposition to the Petition for winding up states, that, "the Petitioner,
Carlton Beckfeord is mot a contributory to‘the sald company.” He further deponed
that the two aforementioued perscms previously referred to as being the subscribers

to the Memorandum of Asscciztion, wers also the sole contributors. This if trus
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would be of crucial importance in ccmsidering the catalogue of events
which have now lead up to the order which the petitioner sought znd which has
now been made.

Subsequent to the incorporation of the company, the petitiomer,

Carlton Beckfeord and Delbert Ferrier, who if the former is t¢ be belisved were
the two persons having a proprietory interest in the company, amnd if the latter’s
asserticn is preferred nc interest or benefit therzin snd even in the absence

of any share qualification being given the exalted position of Managing Direector.
Both these gentlemen went to the Hational Commerj:ial Bank Limited, o very well
known financial institution, and procured two lozns on behalf of the company s

no doubt by way of capital injection intc the operations of the cowpany. These
loans were secured by a persomal guarantees executed by these twc gentlemen.

The first loan of Three Milliom Doilars {$3,0C0,000) was secured on
20th June, 1984, This sum was cbtained from the National Commercial Benk Trust
Company.

The second lcan was subsequently obtainmed from the Manor Park,Branch
of the same bank for $700,000.

The assets of the compeny, according to 2 document lodged with the
record in these proceedings comprised twe buildings situated at 20 Helf Way Tree
Road which consists of:-

1. Front Building

Ground flcor Gas Station - 2000 square feet.
Upper Flocrs {3} office space.
Total - 10,300 square feet.

Back Building

Ground and First Floors - Sixteen (16) shops including
Y]

Z double znd cone triple.

Second Flocr. ~ 8,000 squars feet cffice space.

Each building has its cwn Strata fitle and cen be scld as & separate
unit.”

From this narrative of events it way be reascmably inferred,,and this
is, bourne out by an examinatiop cf the grticles of association, that this
company was incorporated to ccastruct these twe buildings with as its main

purpose the coperating ol:



a. a gas statign,
b. the 1ett;ng'o£ shops and offices - 211 with the object
of generating sufficient income tc cover its cperaticmal
expenses, tu service the existing debt to the benk and
in keepinghwith prudent business praciices i realise 2
reasonable profit for the investors, as whoever these persons

' a sunday school®

wera; they were certainly. not operating !
or scme charitable orgamisaticn, but were in. this venture

to make money &8 15 the cobject. of all such commerecial
undertakings of a similar mature.

The performance of the compamy since its iunception is & matter which
cn examination of the azffidavits of the Yetiticner on the on: hand, and
Delbert Perrier, on the other are at variance.

fhe Petitioner has sought to petiticn for winding up the company
on two grounds namely:-

1. That he is a comiributory {sharchciger).

2. That he is a co-guarantor of lusns secured on behalf of

the company.

In so far as the petitioner scught to brimg these proceedings in his

capacity as = comtributory, on the basis of the- ground upon which the oxder is
sought namely that the company is uneble to pay its debts; it was argued by
Learned Counsel for the company that the petitioner was precluded from presenting
a petition iz such 2 capacity on this ground: as being 2 sharcholdar he could
not properly petition tc wind up the company. but if he was dissatisfied with
the manner in which the company’s affairs were being conducted then the proper
course was to summon & meeting of the shareholders and seek such redress at
that meeting.

Cn the basis; however, that the petitioner is also a guaramtocr of the
compeny’s indebtedness to the bank 2nd although he has stated in his petiticn
to be a contributory aud ..as such precluded from presenting & petition on cne

e

of the groundSstated in the petition,/gualifies to f£ile same on the secondary

groundizﬁe basis that he is 2 guanrantor of the ccmpany's indebtedness and as

such a contingent or prospective creditor within the tevms of Section 2G5 (1)

of the Companies Act aand therefore although! the term "ereditor"” is not Jdefined



&,

in the Act it has baen judicially decided that it 4includes “any contingent
or prospective creditori'which would inelude inter alia a guarantor of a debt
owing by a company which debt has not vet beem paid. In this regard a contingent

creditor means "a person towards whom under an existing obligatiosn the company

may or will becoume subject fo & rresent liability on the happening of some

future event or at some future dzte.” Re wWillian Hockldey Limited [1967] 1 WLR

335 at page 558 per Pemnycuick J. (Emphasis supplied}..

Paragraph 9 and 10 of the Patitvion in-so far as they state;=-

9, That the company owns property at 80 Half Way Trze Road but the
incuvime therefrom is not even sufficient to service the anmual
interest on the debts, and ot 20 % or more, the indebtedness
of the company iz well in excess of $6,000,000 and arcruifig
at thousands cf dolliars per day.

10. That the company is ~unable to pay its debts and will be so
undbie unless it is wound up and the assets owned by the
company are scld,"both attest tc the fact that the affairs
of the company are being conducted in such a manner that
the income beoing generated dees not zllow it to servicé
the loans owed te the Trust Company and the bank and that
this situation if allowed to continue unchecked would place
such security being offered by the guarantors, which includes
the p%tifiunerpto the benk. in jeopardy.

The Managing Director. Delbert Ferrier, on the other hand inm cppcsing
the petition contends that the true state of affesirs is that the company has
been meeting its obligations under the lIoan and that it is able to pay its
debts as they become due. DMoreover, he swere in paragraph 10 of hig affidavit.
of May 1989, "I demy that the total indebtedness of the company is in excess
cof $6,000,C00 bur admit that the total indebtedness of the company is about
$2.40C,000,"

No current statement of company’'s affairs or Balance Shests have been
exhibited in support of the-estimated sum stated tc be the actual total
inde%tadness of the company. One would have expected that given the state of

affairs referred to by the petitioner, that the depounent Perrier in opposing
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the petition would have sought to adduce more cogent evidemce to counter the
facts alluded tc in the petiticn. Horeover, such evidence would have been
brought, such as for exemple, zn affidavit from o respomsible cificer at the
National Commercial_&ank Trust Company Limited and the anor Park Branch of

the samev bank, thess belng the principal cradatorg, atte :sting to the company ‘s

performance relating to. the liquication ci thsz lﬁansAcver the verlod uﬁder
review (1983 to the present date)} would heve been furnished tc the Court.
Alas! no such evidence was however, forthcoming.

From. the affidevits when exomined it is cléar that paragraphs S and
10 of the petitisca which is supported by an affidavit from the petitiomer
. veryfying the contentscf the petition tc be true do in fact represent an
.-acgurate picture of the true state of affairs of the company, and that the
income being realised from its operations is in fact imsufficiert tc meet its

overszll liabilities accruing frowm:-
1. Its operaticmal ezpenses.
2. the outstanding loans due te the National Commercial Trust
Company Limited and the Hational Commercial Bank, lenor Park Branch.
That the documentary evidence contained in the letters dated

Z4th May. 1989 and 26th May, 1989 from these twe financial instituticnms far fyom

supporting the facts depcsed to in parazgraph 10 of the aifidavit sworn to by
se affidavit

who

the Managing Director Delbert Pevrier) ;s in effect totally false and misleading.

The acid test as to the critéria in determining whether a company is
unzble to pay its debts and, therefore, oun that basis ought to be wcund up is
given legislative samction by Section 204 of the Companies Act which provides
that:-

04, & compauy shall be deemed tcibe unable to pay its debts —r—--

Ble scssccnscsscssosssusoscoocossocasascasa L

Do wscoecoosasovessssonccncnscssonsosnsnas

c. if it is proved to the satisfaction of the

Cour: that the cowmpany is umable to pay .its debts

and in determining whethar a Company is unbale to pay

- its debts, the Court shall teke into aecount the

contingent and prospective liabilities

o}

f the Conpany.

(Eaphasis wine).



The uncontrevertible facts disclcse that the original loans
obtained in 1583 from the Trust Compeny and the Mancr Park Branch of the bank
totalled $3,700,00G. The current indebtedness on these loans now amount to-
$6,401,G39.61¢. It would not take zmyone with ouch inteliigence or common
sense tc conclude that had the interest payments on these loans been properly
met, the principal sum borrowed cculd mnot have escalared to the preséhtmlevels
" now outstanding ou each of these losus. This state of affairs has further
tc be examined against a background which reveals a situation in which there
was a desperate attempt mads to thwart the pefition by 2 veduction of the lcan
to the Trust Ccmpany to¢ its current balarce by three payments made betweén
January o harch 1289. The petition had been filed from Octcber 1988 and had
come up for hearing on twe previcus cceasions on Hth Tecember, 1988 and
1éth February, 1989. On the last of thes:z two oczssions the records was
endorsed "adjourned sine die pending setvlement.” Two of these pavments which
were of the size of $300.000 and $900,000 were made on 27th Pebruary, 1989 and
1&ch April, 1969, Support for this is to be found at paragraph ¢ of Delbert
Perrier’s affidavit.

The only comment . that I would venturé te ﬁake in the light ¢£ the
foregoing situatién is that I shudder to think what ﬁﬁulé have been ths
companﬁ‘s positicn vis 2 wis the bank had not these two paymenis been forth-
coming., The end result is cbvicus., The company‘s ﬁinancial position is
most precarious, It has ~ - on the situavion which is represented by its
performance‘in sérvicing its indebtedness a vary serious casﬁ fiow prohblaem.
The iﬂitial lcan of $3,000,00¢ from the Trust Company ﬁhich was secured for
capitai irjection héé dried up. Ancther $700.000 for a mimilar purpcse has
also érieé up, and tﬁeré has Leen on the face of it an almost total failure’cn
the company s part tc meet its cbligationms.

What ought a reasomable and prudent guarantor to do wi eq_ﬁaced with
such alsituation? .ie depones at paragraph 9 of his petition thet the_income
being generated from the Company’s operaticns is insufficigﬂt to mest 1ts
obligaticne.  The response cf Mr. Perriar is that the company's acsets caﬁ
attract a market value cof 9,006,000 which sum is in excess of its current
liabilities. As Mr. Codlin, however, quite rightly in my view contends even

if this were sc at tho rate of interest which the loans are presently attracting
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¢ 1 that would not be sufficient tc satisfy-the sums Inow due te the bank
within & very short pericd. Furthermmres,. although $9,000,000 may be the
market value ¢f these two buildings, in forclosure proceedings on a forced sale
cne can hardly speculate as to how much assete will then realise. One thing

is certain and that is that they would not be appreciating in velue. The
petitioner, therefore, has every right tc be concerned as to the possible risk

of endangering the possible loss of his own security as a result cf the imstrument

of guarantee and especially so in a situsticn in which it relates t6 a company

&R
(6

in respect of which he receiving nc benefit. Mot being the Captain of the
vessel there is no reason why he cught not to abandon ship znd given the
surrounding circumstances cf this company’'s performance one cculd hardly fault
his decision in taking the course ¢ petition to wind up the company’s affairs
The Court was also referred by Learned Counsel for the Compsny in
suppotrt of his submissions on the guestion of the Locus Stzndi of the petitioner
to petition for winding upsand in opposing the making of the order &@ the -

{gllgwing_authoritieszél

1. Re British Eguittable Bond a2nd Mortgage Corperation Limdced
118101 1T Ch. 573,

2, Re Parent Trust and Finonce Company Limited [19236] 3 AEE 432,

3. Tahe Weekly fictes 4th February 1549, Privy Council Cases -

Chizf Kwami vs. Chief Kwami Tawiz.

4., Re Comsolideted Gold Fields of HNew Zealand Limited [1653] 1 AER 75.

5. Privy Council Appe £/1985 Tay Bok Choon ve.Tekanson 3dn Bhd.

Or czamination of these authorities, I am uf the vizsw that save and

except for the first cas= referrad to (Be British Fgquitzble Bond and Mortgage

, ... sdue ‘s

Tpo i) none of Lhe other cases cited, with/réspect tc the submissions
of Counsel, afford much assistance or relevance in determinaticn of the questicns
arising for consideraticn in this matter. In sc far as this case is of
particular relevence in the determination of the loccus dtandi issue Learnrd

: Limited
Counsel for the company havg far from s=cking tc distimguish Re Hockley/agreec
with the reasconing adopted by the Courc in that case.
It is uy opinion that on the evidence ceoutained in the petition supported

ag it is by the comtents of the two letters frowm the National Commercial

Mortgage and Truet Limited and Watiomal Commercicl Bank (Manor Park) branch there

iz more than adequate zad sufficient grounds under ths provisions of Section 203



i
(e) when read together with Sacticn 204 (¢) of the Compauies aAct for the
relicfs sought in the petition and on these facts I would held that z winding

up crder ought to¢ be grented.

The Queétiéﬁ.of Security for Cost

'Ddring thefciosing stageg of the sﬁbﬁissicns by Hr.. MeCaulay the
Courts attention was drawn to Sectiom 205 (1) (e} of the C cmpaniesuﬁct-éﬂd
it was contended that thers had been 2 failure or the petltloner s ?ért to
cuply with the provisionsllaid down by the Act and it was further submitted
that the particular subsection created a comdivicon precedent to a hearing of
the petition. The view was alsc expressed by hiw that the point could be tazkem
at any stege of the proceedings.

In this regard I would wish to meke the following cbservaticns:-

1. There were certain preliminary steps taken before the Registrar

cf the Supreme Jourt pricr to the hzaring of th

1]

patition which
hod the effect of & Certificate of Compliance being issued by
hin,

2. Whon the petition was servad upen the company it was open to

Counsel for the company upon being made aware of the partieular

[k

defect cr omissicn to take cut 2 summous applying for security
for costs. {Bee proper proceduras to be adopted im 13th Edition
of Buckdeys on the Companies icts, page 467, marginal mote
intituted“Becurity for costs™y Ho such course was resorted to in
in this matter.

3, The company was represenid at the hearing by Counsel and contested

the matter.
It is @y opinion thai the conduct of Learned Counsel for the Compzany
in which by his tctal participztion in these proceedings, the company effectively
waived such rights thsy had to raise such a question. They can be regarded as
having by sc acting as they &id whave submitted to the jurisdiction of the
Court.
Fof these reasons in =y judgment I held that although the relevant

section of the Companies Act makes compliaznce by way of security for costs

necessary prior to a nearing of a petitiom for wianding up, this provision
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may be construed as procedural in nature and a failure to observe same would
‘dot make the subsequent hearing void, and iu any event such irregularity as
there was, the respondents by their comduct before 'and during the hezsring

have waived such z condition.

Winding up order made accordiagly,




