IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW
//‘—\
4 P
SUIT NO. C.L. 1583 B,258 e
BETWEEN LIONEL EURKE FLAIRTIFF
A K D WHITTERS WORLOWISE
PROPERTIES LTD. DEFENDAFT
SUIT NO. C.L. 1983 M. 187
BETWEEN ALBERT MONTIGUE PLAINTIFF
A N D WEITTERS WORLDWIDE
PROPERTIES LID. DEFERDANT
SUIT NO. C.L. 1983 P.112
SETWEEN RICHART POWELL PLAINTIFF
& F D WHITTERS WORLIWIOE
PROPERTIES LTD. DEFERDANT
SUIT NG. C.L. 1983 M.186
BETWEEN GIFFORD HORRIS PLAINTIFF
A H T WHITTERS WORLUWIDE |
PROPERTIES LIL. LEFENDANT

Maurice Tenmn imstructed by Abe Dabdoub represent the Flaintiffs
Crafton Miller, Kisses NH. 4Anderson and Richardsorn ipstructed by
Crafton Miller and Company represent the Defepdants.

HEARD: September 17, 186, 19, 21, 1961

September 21, 22, 23, 24, 25, 1992
January 22, 15¢3.

CORAM: LANGRIN J.

In these comsolidated actions, the Plaintiffs seek inter alla declars-
tion of adverse possession of land now registered in the name of the defendant.
The first Plaintiff has died since the zction begun. The material facts
can be shortly stated. Iam Xerr Jarret was the registered proprietor of 211
that parcel of land part of Ironshore and Batfield Estate in the parish of
St. James, containing by survey 22 acres, 33 perches and being all the lands

comprised im Certificate of Title, registered a2t Volume 772 Folio 17 of the

Register Eock of Titles.
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A second lot, part of Coral Gardens im the parish of St. James,
znd comprised in Certificate of Title, registsred 2zt Volume £8% Fcliso 75
cf the kegister Beck cf Titles is alsc owned by My. Kerr Jarret. At the
end of the srgument <n bebrlf of thy Plaintiffs the clzim wes limitad to
severzl acres of the first Ilot znd in respect of the second lot the whole
claim was zbandoned.

by the ¢nd of the hosaring the cubject of thz claim was reduced te
one acre of fenced Izud, on which s structurs wros oreccted znd deseribed
as a taxi stend.

Both these 1ots «f lznd were lcesed by the soid Ian Kerr Jerrst on
the 12th Junc, 1965 to hose Holl Develcpment Lid. for o tetm of 20 years
from the lst dey of Joruary, 1569, at z remt ~f $15G00.00 per yesr.

----- Rose Hzll Development Ltd. comstructed tho bBolidsy Inm Brtel, the
largest Rescrt Hotel inm Jameica. It is umclesy zs tc the pracise dates

of the commencement and completion of the censtructicon but the hotel was

cpened i Jume 1970.

The FYlaintiffe 21rmg with nthers went in cccupeticn of the land
coptigucus to the Hoelidsy Inr Hotel sewetime in 1988,  Thers is however
contradictery evicomes In respect of the time whon these Flaintiffs ertorad
the iznd, since 2 decinrsticn made by ther pursusnt tr 2 ceveat which they
lrdged with the Kegistzar of Titles gave the date of pessessicom as some-—

.”\ time in June 19706. T will ceal with this aspuct ¢f the cvidence lster.

FPursuent to 2m spplication under Sec. 98 oFf the kegistrar of Titles
&ct for determination of the lease, # cdeclarztivn wes made by Attcrmeys en
behalf ¢f Izm Kerr Jarret, that in additiom to mop-peyment of rent Rese
Hzll Development ha: breacheo covepant nmumbers? 3{e) of the said lesse for-
bidding parting with possessicn of the saic parecle f lond, other thar in
the manmer permitted by the lszse.

As a crusequsnce ~f the afrremsnticned broaches of the ccovensants in
the lease or the 3lst Augvst, 1562 Ian Kerr Jarrst ro-entered the se2id lands
@né re~-took possessicn. The defendant beczme the rogistered proprietor of
these lands on the 2n¢ Mey, 1983, heving purchase? them from Ise Kerr Jarrit.

A writ was filed by the Plaintiffs on the 20th June, 1G53 seeking =
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ceclaration of adverse possessicn and the defendent counter claimeq on

September 25, 1984 ir cpposition 1o that decleraticn.

Iwo questions are relevant to the determination of the matter before

me:—
1) Pid the Plaintiffs gain adverse possessicn of the land in question?
() Assuming there was adverse possessicn dicd it affect the tTue owner

during the pericd of the lesse?

The first guestion: Iid the Plaivtiffs gain sdverse pcssession of the land

in questicn?
The submissicns in Mr. Tenn®s well presentes argmments on behalf of
the Flaintiffs are briefly stated as follcws:-

{1} The arvea dispossessed is ap open site ~f lend ond the owner krew or
cught te have known that the breach was teking place because the
vhysical ares was cpen amé nct in the backwords. The rezl issue is
whether pessession was nec vi, nec clom precaric.

(2) Adverse possession can defeat the comseguencs of registration.,

{33 Mere formal re-cptry is mot emcugh once adverse possessicon has taken
rlaca. The effcct of the entry must be to dispossess the trespasser.
There is an assertion of right wher owner tzkes legal procesdings.

(&) The acts of fencing, building, paving and usicg lend as taxi stand since
196& are totally iaconsistent with the rights <f the registered owner.

{5) Time begins to run spzimst registered proprieter since 1970 becanse of
the clause in the lease which ferbids entering on the land without
leascholder®s permission. The Limitaticn Aet says time begins ‘to rum®
when right of action zcerues to registered proprietor. Therefore the

%
relevant timejnatween 187G =nd 1583 wheg?counterclaim was filed by

defendant.
There can be nc challenge to the rropositicns set forth in submissicns
2 and 3,
Mr, Crafton Miller for the Defendant equally,. succintly and attractively
submits that:-—
{1} There was mo adverse possession for 12 yezrs since the Flaintiffs® were
licencees of kose Hall Development Ltd., lessee of land since 1969 wntil
Ian Rerr-Jarret re-entered the land.
{2) Individual claims capnct suceeed becauss the cvidence show:s ocecupatiion

by several persons and associationms.
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The relevant statutory provision is the Limitation Act and Sec. 3

provides:—

"o person shall made an entry. or brimg an acticonm
Ccr sult £o recover any land or remt, but within
twalve years next after the time at which the
Tight to make such entry or tc brimy such action
or suit, shall haeve first accrvcd tc some person
tbrough whor he claims, or, if cuch right shall
have noct zecrued to amy person thrcurh whom he
claire, then within twelve years next after the
tiee st which the rirht to make such entry, of to
bring ouch action or suit shall have First
accrued to the person making or brisgigethe same.®

Further Secticn 30 states:

“At the Gatermination of the peri~d limired by this_
part Lo any persen for msking ac ootry, or bringing

- zny action or suit, the vight and title of such
person o the land or remt. for rhe recovery where-
of such eatry, action or suit respectively might
have Tezn wmade or brought within such period, shall
be extinguished.®

The Plaintiffs arc seeking to show sole and uwacisturbed user and
enjoyment of land for 12 yeors during which the Rafendant and any prior ownsar
Or possesscer had laid ne clzinm whatscever fo the lam? ia guestion, that is to
say the one acre of land cm whick the taxi stand was built.

What therefore must be clear from the evidence is that the manner in
vwhich the possessor occupies or mokes use of the land must demonstrate openiy,
that they are treatiny the iand as their cwn o the exclusion of all other
persons. What is in dispute between the Plaintiffs and Defendant on the
evidence is whether the Tlaintiffs entered in cccupaticn of the land ip the
year 156& or 1970 and whether they did so with the permissicn of Rose Hall

Tevelopmant Lid?

&s demomstrated in the case Gecrge Peckford wes. Gloriz Cumper Suprems

Court Civil Appezl No. 30786 deliwersd June 12. 1587, Wright J.A. had this o
say at page 26:

"He who chzllenges the registered cwoer must shows:

{1} Actuzl possession Ly such persom

(2} Clear evidence of an intenti-n ca
his part to dispossess the regis-
tered preoprieter and assert actmal
cwnership rights over the property.

{3} Affirmatively and uneguivocally dis—
continuance of ownership by the
registered proprietor.”

The Learned Judpe im his judgment referzrod o the a2uthority of

Archer vs. Georgian Ecidings Led, (I574) 21 W.L.E, 431. ang underscored these
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two principles teken from the headnote:

“{1) Ther an owner of land did rot necessarily
dlscontinue possessicn <f it mexely by
oot using it. but that sach case deponded
upen the nature of the lund in question

and the circumstances undor which it was
heid:

{2} Thet a fimding of advarse possessiom
reguired some affirmstive, umequivoeal
avidence poing Leyosd sere avidence of
the discontinuance and comsistent with
an attempt te excluds ths ¢rue owner's
possessicn, the nature of the property
being apein relevant.®

4s indicated sbove, Hose Hrll Develcopment Litd. gave paternal existence
tc Boliday Imn idctel. Since transportation forms an integral part cf the
hotel industry, it is rezscnable to expect sn harpomious relzricnship betwesn
taxi drivers and the mepagement of the hotel.

Lermot Martin, Architectual Draughtman was em;leyed by Rose Ball to
draw plans for a texi stand. The taxi stand was crmpleted im 1572, It is
common ground that the texi-men formed the Holicdzy Inm Taxi Assoeiation
comprising of about 27 perssos includimg the Plaintiffs. It is slse common
ground that the membsrs ¢f the Associstion spoke to the Management of Eoliday
Imn Hotel znd as a comsequence the Tazi Stané wes constructed by Rose Hall
Development. Indeed, Hr, Whitter; Manzging Divectcr of the Defendont deponed
that the Plaintiffs had tcls him on cccasions when he visited the land that
it was Mr. Rollins, Managing Director of Rose Rall Eevelopment Lid. who had
pet them on the land.

Albert Montique, 2 Plaintiff in the actien Zeponed as follows:i-

"1 worked with the Hotel zmé the Hotel assisted me o set up roper arrangos
ments for taxi.™

There is &z conflict of evidence as to the date when the Plaintiffs
entereé the land. Whils the plaintiffs said in their evidence before me that
it was sometime in Kovember 1G6§ they entered the land, in their declaraticns
Swérg befcre a2 Justice of the Feace on Z8th June, 1923 relatimg to caveats
lcdged by them, they Juclarad that they entered the land on Jume, 1978. No

reasen was given by any of them for this inconsistency. In my view the

crecibility of the witmesscs cormernsd is in questicn, and T am comnstraimed o
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bear this in mind in determinimg the relevant issues in the case.

The acts of th: rlaintiffs such as fencing . imstalling telephone,
electric lights and watar are not necessarily dmcompatible with the owner—
ship of someone other them the possessor znd 50 <o Aot amount to the asser-
tion of a vight of oxclusive posscssion. The weirht of any such evideacs
éepends;on rules of commosn semse. A sizple fencco maybe erected by onms
occupier to enclose himsclf or keer others out. To that extent the fencing
<f the land does mct lezé €~ an inescapable inforcemce thot the fence was
comstructed by thé Flaintifis to keep the tru: owners out.

The follcwing pazsege inm the speech of Lord G Hagan in Lord Lcdvocate

v. Lovat 1830 5 4.€. 273 H.L. is apt:

“Fossession must be considered in every case
with reference to the peculiar circum-
BLITCRS easenoo  Ihe chavacter znd value of

the property, the suitable znd netursl mode

cf using it, the course of conmduet which

the proprieter might reasonshly be expecterd
to felicw with o due regerd to his own
interests — All these things, greatly
varyiog as they wust, under varicus condi-
tione. sre to be taken int: scecent in
setormining the sufficiency ~f a possessicn.”
Acccrdingly. after careful comsideration of the evidense in the c¢age
I comsicder that the truc concliusion -m the evidence is thet the Plaintiffs
tock possessicn of the land by permission of Rose Eall Levelopment Ltd. in
June 1S7C ané I so fimd. Ccnseguently where & person takes possession under
a licence or permissicn time cannct Degie o run until the licence or
permdssion has been forminated.
The Plaintiffs have failed to show that they had dispossessed the

“Wner or the lessee and were in adverse possessice of the disputed land.

Further, the Plaintiffs shared veeup-ney with thers el rriv,derv nstratagd
that they did pof emercise exclusive possessicn,  On thet basis alone the
claim would fail.

It follcws therefore that ny answer to the first guestion is in the

negative,

The Second Cuestion:

Assuming therc was adverse possession 4id it affect the frue cwner

curivg the period of the lease?

I have already, I chick, said encugh to justify my dismissal of
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the claim of the Plaictiffs on The ground that it was a matter of

licence and that thoir presence on the land wes by th

lessee in order to successfully carry out their busipess operations.
as

Mr. Tenn submitted as follows:--

(1)

{2}

The law is to te supported by the follewing stztement te bo found

That the persom in advers: pogsession
hzs tramsmissitle interest zud an un-
oroken period cam only be defeated hy
entry of rightful owner. There can
L2 2 succession of imverast foxr whole
pericd 2s long as all the iprerssts
2¢d up to twelwe years.,

m *

Tim:e Legdns torm against ropistered
PIopTiator simee 1$70 becauac there
wzs clasrly a brezch of clauss 3ia)
of the Lesse, Therefore the right of
zeticn ocerued to the rezisters: pro-

Tietnry.

)

in Cheshire Modort Law of Real Froperty 1ith Edirien . $04,

A reference

"Tize which has tegim e rum undor the
4ot ig stopped either when the cwner
asseris his vight, »r when hic Tight
is admitted Ly the advers: possessor.
dssertien of right cecurs when the
owner takes lepsi proeeedings or makes
an affective entry into the Iznd ...
& perstm shzll not Lbe deemes o haove
been in possessicn merely bocnuss he
has mads an entry om the land. He
must either meke a peaceakle At
effeerive entry or sue for the ro-
covery of the lapd.”

mist e made to Clause 3{ej of thc lsase, which specifi-

cally prohitits rhe tement from pParting with posseesion of the leased

Premises whether by licence or otherwise without the previcus writton

ccasent of the Lancdlexd,

It is instructive to set tut the relevane ciause,

Clause 3(e):

(=)
(e}

"The Tenept Lbereby ccvenantz wish the
Landlerd as follrwse~

VOPOLONGC IS SR Lo e

Bot o assign, tramsfer, underlet or
part with the posseesion or the rdight
¢ the possession of the Vremises or
Zny part thereof (whether ty licence,
Erust ¢r orherwine howscever) without
the previocus written eonacnt of the
Larnclord exeept to the majrrity
shareholder ¢f the Tenant or to ap-~
other ccmpacy, the shares of which

¢ permiscion of the



ars wholly or substantialiy cwned by
the shareholder or sharehcldeizs of
the Tenant.”

The mere fact that a bresch of covensni tokes place camnot by
itself pives rise to adverse nossessiom. The rarties to the lease are
free to pursue their remadies under the lease. 4 third varty cammot
take advantage of the Sresch b¥ saying that bocanse there was a breach
of coverant then me termission te oeecupy the Land could have been giveﬁ.
In oy judgment this is w0t 2 matter on which the Flaintiffs con rely.

As 2 result of the breaches cf covenant thers was =z re—-entry on
3ist August, 1962 by Ion Kexr-Jarret whe retock roasession of the said

lends.

In the famous ensz of Fairweather vs. St. Merylbeme Property Co, Ltd.

(1962} 2 YLK 1020 BE.L. 4in which the whele gquesti-n of whether = squatter’s
title against a lesse: wasz cffective against the freshelder was considered.
It was held amozg other things zs follows:--

“That for present purposes the :ffect of
ne ‘extinguishment® secticms -f the
imitaticn fets, was that whor a
squatier dispossessed a lessce for rhe
stztutory pericd, it was rhe issses's
vight a»d tirle as against the sguatter
that was finally dastroyed, and not his
right cr title, ss against persoms whe
were mot or did mot take through the
Vorss pessesser. The lessee’s estate
28 betwsen himself and the lesscr was
not destroved L......7

i e

1]

L

)

L

\

It would therefore he a fzise apprcach tc the provisions of the Act
to regard the extinguishment of titrle as extinyuishin, more than the title
Gf the lessee as agzinst rthe lesscr. Were it ~therwise, a situation would
De produced which woul’ be menifestly unjust. The correct wiew is that the
freehold is an estate in reversion within the meenirs of the Limitation Act
and time does mot rum 2izinst the freeholder until the determinaticn of the
lezse.

It fcllews therefore thet time begrins to yun on 3lst Aupust, 1563
when the lessor re-entersd the land, thereby ifvrminating the lease. The
land im question was zcid 1c the Defendant Cowpany which became the registerad
proprietor on Hay 2, 1953, A counterclaim was fils{ by the defendent on

September 25, 1984 bringimi: time to ap end.
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The conclusicn therefore is that even if these was adverse posses-
sion it did not affect the true owner or lessor Zuring the pericd of rhe

lease. Tiwe would umly stert to run fromiy

2, 1803 wntil September 25, 1%

Las
Lo

a2 total period of just over ome year. Ageinst that background I reject
Mr. Temn's submissions com this point. My answer to the second gquesticp is
also in the megative.

I now turn to the Counterclaim.
The defencart in his counterclaim hes stated thot siuce May 2, 1983 the

o T Hew T

Plaintiffs heve wronpfully remained im cccupation of the land and has Jeprived
it of the wse and anjoymert of the lznd thereby crusimg it to suffer damape.
The Mapaging Directrnr of {hs Defendant Corpsny stated in evidence that he had
acquired the land to pwt up ter hundred condominiums ~s well sme shopping cuntre.
Twe to the presence of the squatters he wos ussuccoessful in cbtaining aspprovsl
for the development. The cost of the develoraent brs mewved from $35 millicn in
1583 to approximately $30C millicon in 1652, If he were renting the land to ths
taximen Iin 1583 the rental would have been beiwsen $15,000.00 o $20,060.60 pex
wenth. However, it is chserved thet in the ylsadings the Eefgndant counterclaimed
for mesne profits 2¢ the rate of $5,66C.80 per oonth until possession is de-

livered. The evidence rslating to general domag is definitely imsufficicnt &r

suppert an award. EHowever; I do mot have any difficulty im acceptipg the defnd-
ant’s claim of $5,G00.0C ver month as mesne trofits from Ssptember 25, 1584 to
the present time.

For the reascns stated above the actioms Ty the Plaintiffs £fail and the
relief soupht is refused.

The relief promisd rm the counterclaim is as follows:—

{1) FPossession of the one acre of i=nd.

(2} ¥esmpe profits of 35,000.00 per momth
¢ntal from Beptember 25, 1584 until
date of judement. The totzl sum being
SEG, 00000

{(3) io injuncticn restraimipg the Flain-
tiffs whether by themselves or by
thuiy servants oY zgenfs v cther-

wiss howsocever from using the s-id lang.

L)

Judgment is emterad for the defendsnt Toth o the cleim apd ccunter—

claim with costs to Lo apreed or tazed.




