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IN THE COWRT OF APPEAL

S UPREME COWRT dIVIL APPEALS NOS, 69 § 70 OF 1984
1 :

( ) BEFORE: TIE IDN. MR. JUSTICE KERR, J.A.
- | TH: KON, Mk, JUSTICE CAMPRELL, J.A.
| THE FON. MR. JUSTICE WRIGFT, J.A.

BETWEEN:  IVAN ADGLPFUS BURNETT
; DEFENDANTS/APPELLANTS

AND :  LIONEL BROWN

AND :  BANK

JAMA

OF NOVA SCOTIA
TCA LIMITED

- PLAINTIFF/RESPONDENT

\

Mr. Raphael Codﬂin for appellant Burnett

(“f Mr. W. B, Frank}son9 Q.C., for appellant Brown
Mr. Barle Delisser and Miss Dawn Satterswaite
for the respondpnt
January 22, 23, & 24; February 3, 4, 5, 6, § 7
and July 24, 1286
KERR, J.A.:
These appeals are from the judsment of Theobalds J.
(f} whereby judgment was entered for the plaintiff against both
defendants for:
") The sum of ONE FUNDRED AND THIRTEEN
| TEOUSARD THREE HWDRED AND TWENTY TWO
,  DOLLARS TWENTY TWO CENTS ($113,322.22).
(2)% Interest of $90,374.12 bz2ing interest
| to 9th January 1984.
|
(3)| Interest at 6% from 9th January 1984
~ to 18th Cctober 1984 being §$5,271.81."
. At all %aterial times, the appellant Burnett was the
N i :

Managing Direct%r and the appellant Brown one of the Directors
of the NationaliLumber and Wood Products Liwited (hereinafter
referred to as %The Company') and the Company, a customer of the
respondent Bank#?h& Bank'"), in July 1978 owened a current account

with the Eank a# its 45 King Strcet Branch.
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In that same month at the request of the Company, the

Bank issued to the Jamaica Export Credit Insurance Corporation

" (J.E.C.I.C.) a guarantee to the extent of $150,000.00 for debt

to be incurred by the Company and in response to a similar
request in September 1978 a further $137,100.00 was similarly
guaranteed.

In May 1979 the Bank was called upon by the J.E.C.I.C.
to honour its undertaking. The Bank complied. The current
account of the Cdmpany was debited with the amount, namely,
$287,100.00. Now at the time the guarantee was issued there was
sufficient funds to the credit of the Company to cover the
guarantec but at 'the time the undertaking was honoured those
funds had been withdrawn. The current account of the Company
now showed an overdraft of $298,000.00.

William Andrew Lawrence, who became Manager of the Bank
on April 30, 1979, was apparcntly concerned over the resultant
unsecurcd debt of the Company and which debt was attracting
interest at the rate of 16%. As a result of his endeavours
there were communications and conferences in May to July 1379
with Burnett, resﬁlting in:

(1) an assignment cf payments under a
contract with the Jamaica Railway
Company;

(ii) a guarantee executed on or about
26th May 197% by appellant Burnett;

(1ii) a similar cuarantee entered into by
Lionel Brown about two months later:

-~ {1v) a demand loan for $258,000.00 to the
Company in accordance with the terms
of a promissory note dated 24th July,
1979 executed by the appellants as
Directors of the Company.

(W) the crediting of the Company's current
account with the proceeds from the loan.

(vi) a2 schedule of payments to commence
November 1979,
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In his evidence Lawrence said that on the 24th July, 1979,
he had explained to both appellants that as they had siven
personal guarantees the Bank would grant a loan to the Company tc
liquidate the overdraft and that this loan would bear interest at
14%, which was 2% below the overdraft rate and this was the
demand loan evidenced by a promisscry note executed by the
appellants as Directors and bearing date 24th July, 1979. Since
then the debt had been reduced to $3113,322.22 with interest to
9th January, 1984 amounting to £90,374.12. The agrecd payments
not being in accordance with the schedule, on instructions, the
Bank's attorneys, Messrs. Orville Cox § Company by a letter
dated 6th May, 1980 to the Company's Managing Director and by a
similar letter of even date jointly addressed to the appellants
personally, demanded nayment and warned of the institution of
proceedings if they did not hear from the addressees within
thirty days as to how they wmroposed to settle the Company's
indebtedness to the Bank.

A letter dated 12th Junc, 1980 from Attorneyv-at-Law,

Eric Desnces and Co. to Messrs. Orville Cox § Co., and which
seemed on the face of it to have been written on behalf of the
Company, as well as the appellants, after indicating that the
original debt had been reduced by pavments, went on to suggest
that a moratorium be allowed on the balance due from the Railway
Cofporation and a meeting to entertain proposals on behzlf of
our clients®.

Lawrence admitted in cross-examination the following

further payments:

‘(1)  16th June, 1980 - § 39,341.93
() 14th September, 1581 - 164,000.00
- (3) 1st February, 1982 - 7,000.00

The writ against the Company and the appellants was

issued on 28th August, 1980. Julgment was entcred against the




Company which was the first

and Brown contested
the plaintiff after
the Company alleged
")
- ()
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defendant. The appellants Durnett

the claim. In the amended Statement of Claim

the averments reiative tc the indebtedness of

inter alia, at p. 10:
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That on or abeut the 28th day of May,
1979 the sccond Defendant 2 director of
the First befendant signed a guarantce
for the First Defendant on terms which
speak for themselves.

That on or about the 24th day of July,
1979 all three Defendants met with the
Plaintiffs and the third Defendant
signed a guarantee for the First
Defendant on terms which speak for them-
selves.

It was also agreed that in consilderation
of the First Defendant signing a pro-
missory note for the debt which now
totalled $293,000.00 interest would be
lowered to accrueg at 14% ver annum.

The plaintiffs kept the First Defondant's
account open vntil the 28th September,
1981,

The First Defendant has defaulted in re-
payments and despite requests has not
payed off the debt incurred.

The Second and Third Defendants have also
refused to make repayments despite rvequests.”

In their pleaded defence in addition to denials there

were the following positive averments, at pp. 12-14:

1A (1)
@)
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eevee..... The second Defendant will
further say that he was requested by

Mr. William Lawrence who had succeeded
Mr. Allen, to come intc the Bank to

sign decuments con behalf of the first
Defendant, the second Defendant being an
agent of the first Defendant.

The second Defendant relying upon that
representation went into the first
Defendant’s bank and signed a document
without reading it.

The second Defendant will say that that
sigzning was Jdone pursuant to the repre-
sentation made to the second Defendant
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s

(11)

- (12)

(15)

by the said Mr, William Lawrence.

The second BDefendant will further say
that the said representation was false,
in that the plaintiff, through its

agent Mr. Lawrence,; was seeking to

obtain security from the second Defendant
because there was no security given by
the first Defendant in relation to the
loan and by the time the second Defendant
was called in to sign the documents the
Plaintiff had learnt that Petro Funds
Ltd. had a debeature over the fixed and
floating assets of the First Defendant
and the Plaintiff's loan was therefore
unsecured,

The second Defendant will say that if
either Mr. Lawrence or any other cfficer
of the Bank had explained to the second
Defendant that he was signing a personal
guarantee, the second Defendant wculd not
have done so, because it is the second
Defendant's policy not to sign personal
guarantees because of the nature of the
second Defendant’s employment.

The second and third Defendants do not
admit paragraph 8 of the Amended Statement
of Claim, z2nd the third Defendant will say
that the third Defendant was called intc
the bank by Mr. Lawrence on the 24th July,
1979 and Mr. Lawrence then represented to
the third Defendant that he was being
requested to sisgn a guarantee in relation
to the First Defendant’s business and
because the third Defendant was a director
of the first Defendant the third Defendant

willingly went and signed the documenis not
realizing that it was misrepresented to the

third Defendant that the documents related
to the first Defendant’s business aund the
third Defendant was not told thatt the docu-
ments purported to be or was a personail
guarantee,
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The second and third Defendants will say
that by virtue of provisions in sectiocn 4
of the Statute of Frauds, the said instru-
ment is unenforceable in that it seeks to
make the liability of the guarantors con-
comitant with that of the principal debter,
in that before there is any default on the
part of the principal debtor or indeed

before the principal debtor becomes liablc

to pay, the Plaintiff could have made a

demand upon the second and third Defendants

and, by virtue of the said paragraph 4 of
the Statute of Frauds, would become liable
to pay.”
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The issues raised in the pleadings may be categorised

thus:

) Non est factum based on alleged mis-
- representations of Lawrence.

- (2) No valid considzration flowing from
the Bank,

- (3) The claim against the appellantﬁ as
guarantors was premature being coinci-
dental with that of the principal debtor.

Lawrence was extensively cross-examined. FHe said ﬁhat the Bank
sometimes wrote off bad debts and expressed the opinion that
anything done between Bank and customer is a dealidg up to the
time of writing bff. Fe denied that Burnett signed the guarantee
without being toid he was signing a nersonal guaradteeu He agreed
that in a situation as existed in May 1579 the firit act would
be to try and get alternative security and that waQ what he did.
Ne demand for payment was made on the Company priof to July, 1979,
Brown was not preésent at the discussions with Burndtt on 24th Mav,
1979. When Brown turned up on 24th July he explained to him that
he also requested his personal guarantee. FHe wanted personal
guarantees from both Burnett and Brown.

In support of his pleaded defence the appeﬂlant Burnett
gave evidence to the effect that at the end of Septbmber, 1978,
there was a current account operated by the Cowpany at the Dank
with cver $400,000.00 to its credit and at the endiof Hovember
over $300,000.00, A Mr. Allen was then the Managefﬁwith whom the
Company dealt and at the time the request for the Eank”s un:er taking
te J.E.C.I.C. thére were sufficient funds in the ackount to cover
the guarantece. Fe understood that guarantee was fo& a given
period which he could not then remember. In 1978 n@ security or
personal guarantée was sought by the Bank. 1In 197Q he had
discussions with3Lawrence,l On Z24th May, 1979 he w@s present with
a document to sign in respect of a loan. There was no Jdiscussion

about signing it. Lawrence told him he was being asked to sign




documents in connection with a loan on behalf of the Company.

No one requested him to give any personal guaranteé on behalf

nf the Company. That the type-written word "unlimited” was

not in the document when he signed it. That he waé not told
that the demand loan was a new loan given in ccnsideration of
his guarantee. Lawrence did say he would allow National Lumber
extra time if iﬁs pirectors would present a propos@l for settle-
ment of the debt. He did not read the guarantee wﬁen it was
handed him for execution because he had confidencegin his Banker.,
Fe was misled because the document turned out to bé a personal
guarantee.

In cross-examination he admitted receiving%the letter of
demand dated 6th May, 1580 from the Bank's Solicjtor and taking
it to Eric Desnces. Fe, however, denied authorisiﬁg Eric Desnoes
to make thoe admilssions contained in the letter in %eply dated
12th June, 1980,

The heading 2nd cpening paragraphs of that letter read:

"Re: MNational Lumber & Wood Products Limited/
ivan Burnett et =21 - The Bank of Nova: SL”tlﬂ
a Jamaica Limited |

We act on behalf of the debtors mentigned
abeve, and understand that you represent The
Ban& of Nova Scotia Jamaica Limited.

Your letter tc cur clients of the 5th May 1last

has been handed to us for attention, and we

write to you to indicate that our cllents h WE

never denied their indebtedness to your
Notw1ths\tand1ngS Eric Desnnes gave ev1dence to the effec

that despite thc‘wordlng of the letter he had no 1nstructlons

from Burnett to admlt he was personally liable unﬂér the guarantee.

The attorney for the apreilant Brown rested kis case nn
submissions based upon the evidence of the plaintiff and Burnett

and the interpretation of the document.
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In his judgment, Theobalds J. considered t

on the pleadings, the terms and conditions in the g

exhibited and the oral testimony of the witnesses ai

p. 114:

12}

‘ It therefore becomes neces
exhibit 1 € 2 to see what they mean.

® % &5 00 09 ¢ o0

from allegations of represcntation by

there is nothing in the pleadings as
intention of the parties when guarant
signed. It thereforc becomes a matte
interpretation for the Court. Both D
contend they did not intend perscnal
Both documents are identical, Court

documents. It is in effect an unlimi
guarantee I find as a fact on plain
evi lence that both bofore and after o
of  documents, the Plaintiff dealt wit
continued to deal with National Lumbe
Wood Preducts Limitcd. |

he 1issues
uarantees

nd said at

sary to
Apart
Lawrence
to the
ees were
r of
efendants
guarantee

rzads
ted
tiff's
xecution

r and

It was argueu by Learned Queen's Coun
the expression 'deal with' ought to b
strued not only by operating the accc
by dealing or continuing to deal with
plaintiff.
to that submission. The expression °
with® or continuing to ‘deal with' me
nothing more than the operating of an

I have given careful consi

sel that
e con-
unt but

deration
dealing
ans
account

on behalf of a customer. I think the
dealing with such a customer in the 1
its business as a bank. It is my vig

bank is
ine of
w that

this would provide good ceonsideration

. In the

case of Burnett it is obvious that af
date of his signing a sizeable credit
made to the account by way of overdra
$285.,000,00. The Plaintiff therefore
tlnued te deal with 1st Defendant and
would therefore be liable, assuming t
not accept his allegation of false re

|

Iq the case of M Brown, the instru

6/7/79 and it 1s m] view that the w
with' or 'ccntinue tu deal with' mea:
account on behalf of a customer and h
liable. In the case of Brown there i
of false represcntation. |

His casec stands or falls on the word$
or ‘continue to Aeal with'.”

And in respect of the oral testimony at p. 115

[Lawrence] made any misrepresentatio
Burnett or Brown.

|

”{...,o..o,. I rejsct accusations th@t he
t

case therc is no evidence
to any other conclusion.

In Brown's
could come

ter the
was
£t or
con-
Burnett
hat I (‘(1
presentation.

ment is dated

ris ‘deal
operating an

e is therefore
s no evidence

"deal with?

o either

on which 1

raise:l

196
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"In Burnett®’s case I dc¢ not accept t%at he
was misled. Pis demeanour, I was not
impressed. Fe did damage to his credibility
when he denied allegations on affidavit. It
was inconceivable that Managing Director of

a Company with 18 years could be heard to say
he signed document without reading it."

And concluded at p. 115:

Ve ... Exhibits 1 & 2 speak for theémselves.
Both were

Therb is no evidence to contradict.
admitted and in respect of instrument$ I find
2nd; and 3rd Defendants liable. I find Burnett

llable on ‘'dealing and centinuing to deal with’
and. 1n respbct of ¥r. Brown fcontinuing to decal

w1th i

Before us the questions of non est factum qnu prematurity
of the cause of action were quite properly not pursued The

burthen of the challengc to the judgment was the vdlldlty or

|
reality of the consideration on the part of the Bank.

Now the guarantees signed by the appellant# were on a

common printed fo*m and the meaning and effect of ¢he foilowing

recitals and clauses are of cardinal importance: |

"IN CONSIDERATION OF TFE BANK OF NOVA |SCOTIA
JAMmICA LIMITED (herein called the 'Bank')
agreeing at the request of the undersigned
and cvach of them if wore than one to deal
with or to continue to deal with NATIONAL
LUMBER & wWO0D PRODUCTS LTD. therein called
the 'Customer’) in the way of its bus?noss as
a bank the undersigned and each of them, if
more than one, heruby jointly and sev rally
guarantee (s) payneﬂt to the Bank of all debts

and liabilities, present or future, direct or in-
direct, absolute or contingent, matur¢d or not,

at any time owing by the Customgr to the Bank

or remaining unpaid to the Bank, whether arising

from dealings between the Bank and th% Custonmer,
by which

the Bank may be or become in any manner whatever

a creditor of the Customer, and wherever incurred,

or from other dealings cor proceedlngs

an& whether incurred by the Customer alone or

with another or others and whether as|principal or
suﬂety, including all interest, commi$siﬁn;:9 legal
and other costs, “charges and expenses (sucﬁ debts
and liabilities being herein called the ‘guaranteed
11@b111tles ), the 1lﬂb]11ty of the undersigned
hereunder being limited to the sum of | Unlinited
Dollars with interest from the date of demand for
payment at the rate or rates mentioned in paragraph

5 hereof.

91



AND TEE UDERSIGID and each of them if
more than one, hereby jointly and seve%ally
agrees with the 3ank as follows:

1

-0

In this guarantee the word (hamantor
shall mean the undersipned and,

there is more than one puarantor 1t
shall mean each of them, and thbir
liability hereuvnder shall be a ﬁoint
and several liability.

This guarantee shall be a contlhulng
guarantee of all the guaranteed
liabilitics and shall apnly to and
secure any ultimate balance duel or
remaining unraid to the Bank; and this
guarantce shall not be con51der d as
wholly or partially satisfied by the
payment or liquidation at any time of
any sum of money for the time being
duc or remaining unpaid to the Bank.

B
The Bank shall not be bound to exhaust
its recoursc against the Customer or
others or any securities or other
guarantees it may at any time hold
before being entitled to payment from
the Guarantor, and the Garanto
renounces all benefits of discu%sion
and division., |
The CGuarantor’s liab'lity under |this
guarantee shall arise forthwith after
demand for payment has been made in
writing on the undersigned, or if more
than one, on any onec of them, and such
demand shall be deemed to have been
effectually made on the day following
that on which an envelope containing
such demand addressed to the undersigzned
or such one of them at the address of
the undersigned or such one of them last
known to the Bank is posted, postage pre-
paid, in the post office; and the

Cuarantor's liability shall bear interest
from such date at the rate or rates
mentioned in paragraph 5 hereof.
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This guarantee shall be in addition to

and not in substitution for any |other
guarantees or other securities which the
Bank may now or herecafter hold in respect

of the guaranteed liabilities and the Bank
shall be¢ under no obligation to |marshall

in favour of the Guarantor any other
guarantees or other securities or any moneys
or other assets which the Bank may be
entitled to receive or may have |a claim upon;
and no loss or unenforceability of any other
guarantees or other security which the Bank
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"may now or hereafter hold in|resvect
of the guaraniced liabilities, whether
occasioned by the fault of the Bank or
otherwise, shall in any way limit or
lzssen the Cuarantor's liability.

|
\

(x\’ ub'avuanooo.ctlo-n..‘.aouuo.ﬁvoueaa;e
7 i
16, This guarautee embodies all the asrec-

ments betwesr the parties hereto
relative to tne guarantee and post-
ponement and none of the parties shall
be bound by any representatic
nromise made by apy person rel
thereto which is not embodied hercin:

and it is specifically agreed that the
Pank shall met be bound by any repre-
sentations or wromises made Qy the
Customer tc the Cuarantor. Possession

of this instrument by the Bank shall be
conclusive e¢vidence against the Quarvantor
that the instrument was not deliverad in
¢scrow or wursuant to any agreement that
it should not be effective until =ay
condition precedent or subsequent hos
been complisd with and this guaranteo
shall be overative and binding notwith-
standing tie non-execution thercof by any
proposed signatory.'

~—”

inderstandably there wore common grounds lof arpcal. In
summary they were in effect:

(1) that the learned trial judge erred in
law in holdirg that at the time of
execution of the instruwent by the

(j\ respective appellants the contract
- thereby created was supported by valid
consideration:

T (ai) that the learned trial judge erred in
law in holding that the expression
"deal with® or ‘continuing to deal with'
means nothin: more than the operating of
an account on behalf of a customer and
that this w»rovided pood consideration for
the contract of guarantee;

1ii) that there was misdirection in law and on
the facts as to the genuineness of the
consideration in that in reality the
=N signatures of the apnellants Were nrocured
(;j in relation to the advance made to the
' J.E.C.I.C. and that the consideration there-
fore was a past consideration.

In the course of their submissions both Mr. Codlin and
tir. Franksom raised the question as to whether the form in which

the consideration was stated in the instrument was clcar and




Woodward  (1242) 5 C.3. 81C and 136 E.R. 1097 and
5

adequate. The consideration in a guarantee, sai

must be correctly stated., In the instant case "

and continus to deal with” was insufficient. Th

have been a clear statement indicating the natury

since a dealing is capzble of including what cou

valuable consideration. ke sought suvport in st

Paget's Law of Banking - 8th Edition p. 509 and

Micholls (1845) 1 C.BL.
followed up by submitting that there was no basic
pointing to the meaning of ““tc deal or continue
the phrase is open to contracdictory terms and in

of evidence as tc the "dealing” beiween the Rank

i Mr,

=3
s

1hit0 Ve

Ccdlin,

to deal with

cre should

of the dealing

ld noct be

atenents of

Johrston v,

-

Fraunlrson

evidence

to deal? and

the absence

and the Commany

it was impossible to deternine precisely or in any accewntatle

manner what

in reply to this Mr. Delisser accepted t]
in Paget as a correct statement
the statement in the guarantec is clear,

nrehensive, Fte referred to Chitty on Contract -

Vol. II rara, 4412 and to larris v.

to the following frem Paget at ». 609:

“Consideration - existing debt

unambiguous and

Venables (post). I

was in the contemplation of the parties.

cf the law. He submitted that

com-
25th Zdition,

acverted

It must be stated whether the liability
is to extend to existing overdraft or

debt, if any, as well as to future

advances.

This is sometimes irnvolved in the statement

of the consideration.
that the considera
the guarantece.
should be done correctly.

s 0 ¢ o8 0 0 8 O

It is not necessavy
tion should be set out in
Put if it is set out, it

The

mere antecedent debt of a third person is
ne consideraticen for a promise. A usual

expression 1is
making or continui
giving credit.....’

It is true that the statement of a
sideration is not conclusive,
consideration ray be supplied by ex

"in consideration of your
g advances cr otherwisc

con-
and another
ternal

evidence. The veal consideration, wherc

further advances arc not stipulated

for,




On this questicn 1 consider the followin

para. 4412 is directly in point:

“is the forbearance of the creditor
or press the debtor:

¢

to sue

... where a creditor asks for land

obtains a security for an existing
debt, the inference 1is that but for
obtaining the security he would have

taken action which he forbears to

take on the strength of the security.:

The existence of this consideration
been implied from the nature of the
action as between businessmen., 3But
absence of statement in writing, it
always remain 2 matter of deduction

has also
trans-

, 1n the
must
whether

any claim was contemplated, and if so,
whether it was forborne at the request of the

guarantor.”

v from Chitty

"Cuarantec of past and future transactions:

If the surety guarantees past transactions

in return for an undertaking by the
to continue to desl with the debtor
grant him further credit, there will

creditor
or to
be good

censideration. In »nractice the surety
frequently guarantecs both past and futurc
transactions in return for such an under-
taking, and such a gunarantee is good as to

both sets of transactions, for consideration

to be executed on the one side is at all cvents
prima facie consideration for all that is done
on the other, and all the promises are to be
referred to 211 the considerations.’

For that statement reliance was placed cn such cases
as Johnston v, Nicholls (1845) 1 C.B. 251 and Farris v. Venables
(1872) L.R. 7 Ex. 235,

It is clear from this statement in Chitty which I accept
as correct, that the consideration as expressed in the instruments
in the instant case is sufficiently clear and comprehensive to
embrace in its contemplation future transactions between the
Bank and the Company. |

Counscl for the appellants in keeping with their grounds
of appeal proceeded to attack the reality and vallidity of the
consideration so expressed on the basis of the proper interpre-

tation of the statement and such relevant extrinsic evidence in




.

the event the statement in the guarantee was nct conclusive.

In this regard ir. Codlin submitted that on the

of Lawrence the Bank had been undar a duty to deal with

continue to deal with the Comwmzany until the debt

as a bad debt, Accordingly, such dealing cannot

consideration flowing from the Bank to the suarantor.

evidence

and

is written off

constitute

"Yealing

with" couid only ripen into valuable consideration if it mesnt

waking furthzr advances on the exnress recuest of
There was no evidence that any such advances were

Burnett or prormisec or contemmlated.

See Wigan v

the guarantor.

{2a

asked for by

Bnplish £

2

Scottish Assurance Association (1908-10) All %L.R.

Miles v. Mew Zealand (1886) %2 Ch.D. 266.

Farther, the consideration as stated in ti
could only amount to valuable consideration if it
there was an agreement between the parties that tl
to close the account but forbore from so doing at
the guarantor. The continuing of
to valuable consideration anc¢ the
fnd further, on the basis of the judgment

Jamaica Civil Service (2968) 12 J.L.R,

trial judge erred in

1@ instrument

were shown that
1¢ Bank intendedd

the requsst of

the account could not amount

so holding.

in Depazon v,

497, Burnett's promise

was to guavrantee the nayment of the debt asset out in the instru-

ment and since that debt had been incurred before

given it is wast consideration.

the nromise was

The promissory mnote given by the

Company did not create gmy oblipgation on the guarantors because

the obligation of the Company to nay the Bank had

besen created

when it homnoured its obligation and created an overdraft on the

Corpany’s account.

I/r. Frankson, who expresscd himself as adopting such

submissions of Mr. Codlin on the

reality and validity of the consideration as may be

the apnellant Brown, was carcful to ask that in sug

general question as to the

relevant to

h areas as there

302
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may be variance

his submissions be considered as altevratives.
submissions are
for them.

Mr.

Frankson further submitted that as an

between his submissions and Mr., Codlin's that

In my view if

incompatible that is the best that can be done

exception to

the general rule, extrinsic evidence was admissible to determine

whether

is nominal or insufficient - see R. v. The Inhab

there was any consideration ov whether the considersticn

itants of Cheadle

(1832) B § Ad. 833. 1In the instant case, while

instrument in itself did not furnish

the exhibited

any evidence as to the

history of dealing between the Bank and the Company, extrinsic

evidence had been tendered as to what that dealine was and it was

limited to one sinosie promise to pay a debt when

to the J.E.C.I.C. The evidence disclosed the

advances or loaned any money to the Company nor

further guarantees for any dJdebt
of the obligations assumed by the guarentors. I
words “'deal with etc.” constituted good consider
the time action breought the contract subsisting
and Bank was n¢ more than executory which never
performance. There was no subsequent service as
(post).

In reply, Mr. Delisser submitted that fr
a Court has been asked to interwnret an instrumen
each case the document in question had to be exa

merits and intersnreted accordingly and therefore
indicate no more than the Court's interpretation
cases. In the instant case the learned trial ju
consider whether the granting of the loan to the
whether allowing the Company to continue to oper

account, constituted a “dealing’”. The loan he 1

it becanme Jue

Pank made no

furnished any

by the Company in consideration

f Couri held

ation then up o

fructified” by

Tk
e

?S,T.':a
G

in Bell v.

om time to tima
mined on its

the cases cited

dge was asked to
Company and
ate 1ts current

ointed out was

S

between guarantors

L

t in writing. In

in the particular

g0
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put to the credit of the Company's curvent account and this

removed the overdrait and enabled the Company to

onerating the current account. The demand loan a

continue

1so reduced

the interest which was 16% (and liable to fluctuate) on the

overdraft to a fixed 14% on the loan. It was onl

y when the

Company defaulited in payments under the arrangements under the

demand loan that the Eank closed the account.
Now thie circumstances when such external

admissible are as stated in Chitty ir vara 4412

evidence 1is

thus:

"Difficult questions of construction may

arise in these cases, since guarante
often expressed in terms which leave
doubtful whether the surety is guara
past and future transactions. or pas
oinly. In these circumstsnces extrin
evidence is admissible to shew that
warties contemnlated future transact
falling within the guarantee, and th
whole guarantee is thercfore valid.’
[Foot-note references indicate that
statements were founded on the follg
amongst cther cases Cha:nan v. Sut

es are
it
ntecing
t ones
sic

the
ions as
at the

those
wing
ton (1546)

2 C.B., &34, Morrell v, Cowan (1877)
151 and Butcher v, Eteuvart (1843) 11
8571,

Now lir. Codlin's argument that the Bank w
deal and continue to deal with the Comnany reste$

nremise namely, that because there pre-existed th

the guarantee a debtor-creditor velationship betJeen the Bank and

the Company, and the debt has not becen written of
the Bank was cblised to continue the relationship
customer. HNeither in authority nor good sense is
for this proposition. A Bank in the abscnce of g
bound to continuc the Banker-customer relationshi
The debtor-creditor relationshin is neither simul
necessarily conhcomitant with that of Banker and ¢
former will continue as long as the debt remains

latter may be tcrminated by the Bank in the absen

agreement when the customer is in debt or default

7 Ch.D,.
M. § W

1% v e

as cbliged to

upcn a false

e execution of

of 3ank an”/

greement 1s not

taneous nor

The

ustomer.

ce of snecific

f as a bad debt,

there any basis

p with a debtor.

unpaid while the

. In any event.
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the facts of the instant case do not supzort Mr

conclusion. Thers nad been no firm arransement

overdraft. Indecd it was the absence of such a

the lack of any security that caused Lawrence,

the Bank, sudh anxicus concern and the ursent &

. Codlin's

5 concerning thw
rrangements and
the Manager of

rsire to have

security and fir: arrangements so that the relationship of

Banker and customer may continue. In addition

to the

Eank

continuing to caryy the current account of the Company Burnetx

did admit in cross-examination that ‘Mr.

Lawrence did say he would

allow National Lumber extra time if its Director

would present =

proposal for settlement of the debt”. Codlin's

fore contrary to the facts.

was open to the Iank to close the Company’s account

acceptance thlat “dealing’ may be interpreted to

hynothesis is there

indeed the concession by him that it

and his

include such

activities as accepting deposits, honouring cheqgues and collecting

Bank charges, would render untenablc his contention

an obligation on the Bank to continue the Banker-customer relation-

ship in the clircumstances then existing.

that there was

Now the contention on behalf of the aprellants that “dezl

with' and “continue to deal with" could eonly ripen intoc valuable

consideration if it involved making advances to

the Company at the

request of the guarantors is to place an unwarranted limitation

upon the consideration as expressed in the instrument and to igncre

the transactionns subsequent to the execution of

the guarante=zs ani

in particular the grant of the demand loan to clear the overdrafe,

the arrangements for the re-payment

of this loan, the operation

of the current account as evidenced by the monthly statements for

the period Jully 1979 to Septenbzr 1281,

These are

matters

incidental to the continued dealing with the Company in the

relationship of Banker and customer. To these

find appropriate and applicable the following dicta of Lord

in Clegg v. Bromley (1912) 3 K.B. at » 4S1 fnd

ante) .

circumstances 1
Parker

quoted in Paget's
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-

a security for an existing
thanﬂ but for obtair
11

A

',n,.n where a crediter asks for and obtains
debt the |infercnce
17 the security, he
have taken action which he forbears to
t ke on the strength of the security.”

Perhapss it may be now convenient to lock at a number of

cases in which the Court with the aid of extrinsic evidence

on
©
=

to determine whether or not the consideration as |expressed in

the instrument was real cr adequately exnressed,
In Johpston v, Nicholls (1245 125 E.R. as
T

the guarantee was in the following form:

“ks ycu are about to esanter uron transactions
in business with C., with whom you have

allready had dealings, in the course |of

which

C. may from time to itime become largely
indebted to you; in consideration of your deing
so, I hereby agreec to be resuonsible to you

ﬂ')r anc
suwns of meoney which €. now is, or may

i puarantee to you, the payrent of any

at any

‘0 -
tine be, indebted to you, so that I |am not
called upon to pay more than the sum of 2000L.
There had bkeen considerabls Jealinss between

A, and . prior to the date of the

o

e

rantee,

cHaalstlnp of lcans of money, naynents made for,
and goods sunnlied to C. Ly Aﬂ, the credit

upon. which had not then exzired, and those
;$u11qcs had been to 2 smgll extent |since
continued: Le eld, that the suarantee |discloused a
sufficient c0n51ieratiun, for the payment as
wgll of the vast as of the future debt.”

Maule J. in his judgment had this to say ac¢ p. 542:

#Tiis 15 a rule calling uvporn the plaintiffs to
sﬁew cause why the judement should npt be
arrested, or why the verdict found fpr them at
the trial shculd not be set aside, and a non-

suit entered.

The judgment is socught to be arrestod
grcun? that the declaration i sclosef
sufficient consideration for the defe

on the
e

endant’s

p'omﬁJb Mow, the consideration and| the promice

are thus stated - after an allesation

daalings which the plaintiffs had had

pey

of certain
with the

firm of Claridge, Brothers, & Nichells - 'in

corsideration that the wlaintiffs would continue

suchi dealings as aforeszid with the said firm o

,—

Claridge, Brothers, § Micholis, he, the hwfenuant;
prowised the plaintiffs to be resvonsible to the
nlaintiffs for, and to guarantee to the plaintiffs
the maymeat of, any sums ¢f money which the said

firm of Claridge, Brothers, § Nicholls, then wcre

oﬁ at any time thereafter might be 1ndebted to the
111nt1£?s in the course cf such dealings as afore-
sald "  That amounts in substance te|this, - that

0




e

While

a binding ouar

e

which had takon rlace between

a

concluded:

77

binding nromise,
d c1ar ition.

The de
704
case the plain
July 1845, the

fuarantee - a

thus:

o
g

o
!

C

that the consideration should
with the undertaking of the

cited bY My,

) (ii,g t].(‘-”nen,
agreeing to supply ¥r.
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consideration that the plaintiff
something in futurc, fhp defendan
nised in like manner to do someth
¢. 1 think the declaration dis

H-é

Mot
i €

ient consideratior for the »nro
ahc case stands clezr c¢f the obh
1s been urged in arroest of jud

]
sl o'
Lrvud
-

(9] fio o Ik Wi o
P R

vesswcll J. to his vhetorical ques

ante2?” answered thus ot p. 543:
[t [ the declaration] refers to vrio
the pl
nd Claridse, Brothers. & Nicholls,
f their being about to cnter upon f
ansactions with the latter. It is
sume, therefore, that this means t
£
%

e same character zs those alre

g then goes on to susges
he course of such dealincss, the fir
6 may become largely indcbted to th
d, in consideration of the pleinti
n transactiens in business with C
thors, & Nicholls, that is, conti
g2lings with them as they had there
he “efendant agrees tc he responsib
laintiffs for the paywment of any su
n which the firm then was or at any
fter might become, indebtied to them
¢00L. That discloses a suﬁricient
or tune defendant’s promise; it is no
corres
defendan

narantee

P’O O

therefore think that therc was a
and one that suppor

cision in White v. Woodward (1843)

Codlin is inconclusive and unhel

tiffs were warehouseren and wholesa

defendant gave to the »laintiffs a

gromise in writing signed by the de

i
- In consideration of yo
Fenry Slater,
, draper and upholder, with goods,

s would

t

ing in
closes a
mise, and
jection
gnent, "
“1s

this

tion,

r dealings
dinfiFfS
and smeaks
uture

fair to
ransaction:

ady had.

t, that, in

m alluded

e plaintifis:
ffs entering
laridse,
nuing to hzve
tofore hac,
le to the

ms oY money
time there-
not sxceeding
censideration
t uecessamg
nend in value
t 9%

legal and

ted the

136 E.E. at .
nful., In that

le drapers. In

written

ur

of,

upon
amount

fendant commenc?

redit, in the way of vour trade (the

to be in your own discretion),

guarantee you the due and
such sum or sums as he may now, or at

I hereby

rezular payment of

any

time, and from time tc time hereafter,; owe tc
you or to the persons who for the time being

may corrzose your firm, and

you may sustain by his dealings with

agzainst any loss

you: ...."

5215




C

and containinf
in certain eventualities and limiting ldability
sum in running

A judy

frivolous, the

Court

hearing to sho

rule be discharszed

as the declaration upen the authority of

(ante) disclos
promise,
number of case
as stated in ¢

reads at . 70

2O e D

Mr, Fr
not sufficient
consideration

Johnston v, Mi

a rule nisi
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oiher terms and conditions extend

acccunt of 1230L.%

2 in chambers having set aside the

w cause counsel for the nlaintiff

to rescind the order of the judge.

on the basis that the demurrer was

Johnston v,

ing liability
“to wrincipal

denmurrer 2s

defendant upon application obtained from the

At the

asked that the

frivolous

Nicholls

s in which the Court had ruled the

.
ne

s enough to say that this demurrer
learly frivclous as to warrant its
side, "

ankson in support of his
evidence to resolve the uncertalint

as setout in the instruments submit

evidence of th
for whose beng
of the guarant
able to infer
sam¢ character
honouring of t

further transac

Now Jo

ciiolls was clearly distinguishable

¢ transactions between the plaintif

ce

whereas in the instant case¢ there
he
tions of the 1like nature

hnston v. Nichclls illustrates the

evidence that
the exact natu

parties when t

qould be admissible for and useful

he consideration in a2 guarantee is

undertaking by the Bank to the #nﬁ,GuI,C.

ed ‘armple comnsideraticn” for the defendant's
Counsel for the defendant countered by| referring to =

consideration

instrument was insufficient. The end result

6 >
Per curiam. Without proncuncing any oninion
to the sufficiency of the declaration, it

is net so
being set

conttention that there was

ty in the
tted that
as there was cleay

Ff and the

wayty

fit the guarantee was given prior to the execcution
and it was from this evidence that the Court was

that the future dealincs contempla#ed were of the

was conly the

and no

type of extrinsic

the transactions in contemplatiocn of the

exnressed 1in




“that the type

comnrehensive

the guarantee

in the word

deal®,
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terms as in the instant case; more snecifically

of transactions

antecaedent to the execution of

is indicative of the transactions contemplated

To maintain his stand Mr,

Frankson

astutely limited the evidence of previous transactions to the

payment by the Bank of the debt due by the Company to J.E.C.I.C.

Thus he ignored the fact that the relationship

customer prerexisted this particular transaction.

the evidence

Sextember 197

there was ove

recognition o¢f

current account.

€%

subsequent tg¢

of Burnett to the effect that at the

in the current account operated
$4006,000.00 to
the activities

It was this

its credit and Mr.

of the Bank in keening a

of Ranker and

There was

end of

by the Company
Coeilin's

customer's

type of dealing which continued

the execution of the gusarantee signed by the

appellant Erown.

As to the reality of the consideration Mr.

relied on Bell,

Public Cfficer of the National

Frankscn

Provincial Bank

of England, v. YWelch and Adams (1850) 137 E.R.

"The defendants gave
following guarantee: -
hereby indemnify the

851. In that case:

the plaintiff the

""le, the undersicned,
National Provincial
Panking Company, to the extent of

1000L.,

advanced or to be advanced to R.P., by the

said company,’
time

Feld, that the guarantee did not,

the puarantee was given, R.P|,
indebted to the bank in a sum exceedint 1000L.:

It aprneaved, that, at the

was

o

upon the

face of it, or construed with reference to the

extrinsic circumstances, disclose

consideration.

a sufficient

A declaration upon the above

suarantee, stated, that, at the tlime of making

the agreement, fc., R.P. kept an
the company, and was indebted to

acccunt with
them in 8500L.

for money advanced; that it was proposed between
R.P. and the company, that the company should
advance him divers other moneys not then agreed
unon; and that thereunon the agreement (setting
it out) was entered into: the declaration then

preoceeded to allege, that,
the premises,’

"in consideration of
the parties mutuallly promised,
&c., that the company did advance

to R.P. divers

large sums amounting to 10C0L., and forbore and

gave day of payment to R.P.,, &c.:

- Feld, that




~
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“the whole of the allegations precedin~
the mutual premises, formed part of the
consideration for the defendants'| nromise,
and were all put in issue by non assumpist.

The |distinction between thot case and the instant casc
(jﬁ is evident from the reasoning in the judgments.| Wilde, C.J.
after referring to the terms of the guarantee said at p. 657

"The words ‘advanced or to be advanced?
mizht fairly admit of the construction
thzt future 2s well as past advances were
meant: but the facts shew, that, at the
time this guarantee was siven, there was a
debt of 1400L. due to the bank from
Richard Pinney:; and there is nothing upon
the face of the instrument, and certainly
nothingz when the state of the accpunt
between Pinney and the bank is looked

to shew that the narties contemplated a

. security fer future advances to the extent
(y) of 1000L. There was at that time|a sum

exceeding 1000L. alrcady advanced; and the
suarantee in terms binds the defendants teo
nay 1000L. of 1it.’
While Maule, |J., who was of the same opinion exvressed himself

thus at n. 857:

“In order to make this declaration eood,
reading it acceording to the natural scnse

»f its words, it imports that the|defendants
aromised to guarantee the National Provincial
Bank of England tc the extent of OOOL in
consideration of their making futﬁ

(iw advances to Pinney, that is, provided future

Fy

advances were made.”

He then referred to the facts =2nd cont\nued:
"If the sum already advanced had been less
than 10001,., the guarantec might
admitted of the construction suggested, viz,
that it impliedly contemplated future advances,
inasmuch as it could not otherwise operate to
the full extent intended. But, when it appears
that the 1000L. has 2lready been advanced, and
consequently that there is an existing debt to
which the suarantee €an be at once applied, the
meaning of the puarantee is, - We | guarantee the

~ existing debt of Pinney, to the extent of 1000L ..
(:) whether future advances are made ¢r not. If the
narties had in terms said so, there cannot be a
doubt that the instrument would not have imported
any future advances: and I think they do in effect
say that. The evidence shews that more than
1000L. had already been advanced by the bank to
Pinney. It is, therefore, the same as if the
defendants had said - Pinney owes|you 1000L.: we
will pay you, if he Joes not.”
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ambit of this

appellant Brown is concerned the dema

the
instrument was
be said that it
subse¢quent to
constitute con
of Lawrence wa
the sare day t

noe evidence £

in all probabjility was enteredl in error.
Be that as it may, the learned trial ju
excluded the evidence of the demand loan in his

Brown by limig

at p. 114:

In any event,

judge erred in
mean operating
as it appears
restricted mea

the Company,

to that which

of the instrument

Jamaica Civil

24th of July,

the transaction in contemplation mu

-25-

Frankson endeavcured tc bring Brown

case., Fe submitted that in so fa#

nd note wa#

197¢ and the date of executlbﬂ

1
the 26th of July. 1979 ard theref

hat was a service rendered to the

\

i

the execution of the instrument aﬁ
|

sideration for future services., N

s to the effect that the demand 1lc

hat Brown executed his cuarantee.

om Brown contradicting this and th

ing the consideration in respect t

“"In the case of Mr,
is dated 26/7/79 and it is my view
the words 'deal with’ or ‘continue
with® mean operatins an account o7
of a customer and he is therefore

BYowit, the ins

argued Mr. Frankson the 1

holding that "deal with or contin
a current account on behalf of a
frowm the decided cases that dealin

ning and therefore in relation to

had taken place betwcen them befor

by Brown - [F.E, Desazon and

within the
as the
executed on
of

Brown's

ore it canpoct

J

d(, f\a r. [
d ccould not
ow tlie evidenco

an was madaz on

There was
e date 26th July
dge implicily

finding against

o Brown thus,

trument
that

to deal
bhehalf
liable.®

carned trial
ue to deal with"
customer inasnuch
s have a

the Bank and

ilar

st be simi

e the executing

Others v, The

Service Mutual Thrift Society Ltd,

497].

In Te

gazon § Others v. The Jamaica Civi

(1%6€) 10 J.L.P.

1 Service

Association (°

past debt of f 250 17s. 10d.

upra) the guarantee of é?SO 17s. 1

and a future loan of

04d. covered 2

ey
TS

iSOO and it

~
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held that since the consideration which moved the appellant
to sign tlie guaranise was the “making o 2 loan of
£756 17s. 194, to the borrower” and it was clear that in

reality only /500 was loaned under the agreement, the appellants

were not liable in respect of the sum of f25¢ 17s. 19d. which
|

presented a past coasideration.

with

This casc is unhelpful. It :deals svecifli
debts past and wresent. It is an exampls of thk situation whovre
the guarantee in thes aggregate covered both pas& debt and futurs
loans. It was such a situaticn lMaule J. visualhsed in his

obiter obserwvation in Bell v. Welch (supra).

In my view in the cases cited, th2 advance of moneys,
the further extension of credit, or the grant of s loan are
illustrative of some of the activities that may) come within thz
anbit of 'dealing’ between a2 Bank and its customer. Fowever,

it is for the Court in every case where the nature of considers-

tion is to be as~ertained with the aid of extri#sic evidence to
determine the consideraticn in contenplation. ﬁn the instant
case, the Banker-customer relationshins in contemplation was

the continued operation of the curr=nt account with all the

incidentals, includins the acceptance of lodgments and the

honouring of chegues drawn upon the account and%the forbezerance

not to close thz current account.

|
\

Further, iir. Frankson submitted that at| the time rrown

executed his instrument the Bank was undesr an opligation to

burnett “to deal with and continue to desal with]' the Company aad

that would include cperating the account. Therg was no recuast

from Brown that the Bank should confer any additional bene fit on

the Company.
Accordingly, when Brown signed his docupment it imposed
no new obligations on the Bank or expcsad the Bank to any

detriment nor conferred on the Compaay anything to which it had
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not already been ontitled.

It was an astute avgument and kr. Delis
specifically asked to renly. Fe endcaveured to
fcllowing analopy: A wmay promise to build a brid

certain sum and may clso make 2 similar promise

ser was

|

do sc by the
ge for & for

to build the

|
same bridge for € and there woul be a birdine comtract with

peth B and C and uron building the bridee A coul

costs from either B or C. The analogy was too r

helpful. in it there was no third party benefi
not a party to the contract. It was therefore
answer to Mr. Frankson's attractive preoposition.
taken out for reflection, it seems to me cuite ¢
answer lies in the very nature of consideration,

essential to a valid consideration that there sh

benefit conferred by the promisee on the:mromisor

if the consideration which flows from the promis
“forbearance, detriment, lcss or responsibility,

or undertaken’ | Currie v. Misa (1875) L.R. 1¢ Ex

¢ recover the
emcte to he
¢ciary who was

an ineffective

In the time
lear that the
gIt is not
Quld be some

it is enough

e¢e 1s some

1621 or sone

benefit conferred upon a third party as regquired by the promisor.

In sach case the consideration involved

the renderiag

of a service to the Company and the Company enjoyed the benefit

of having in operaticn a2 current account which i

the Bank tc unilaterally close because of the Company’'s indebtec-

ness and default. The undertaking by the Bank t
though in similar terms was an inderendent oblig

16 rendered each guarantor personally beound inme

53

T was open to

¢ each guarantor

ation and Clause

diately upon the

signing of the instrument by him. Accordingly t?ere was as

between the Bank and each guarantor independent
On the guestion as to whether or not th

from Brown as stated in the document, Lawrence 4

there was no express request from him. Fowever,

of Burnett's guarantee and the purpose for which

%greements.

|
#re was #a reauesy

\
id admit that

he was advised

it was given

given, suffercd.
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and his vlea of non est factum havine failed, the inference
is inescapbale that when he signed the document%he appreciatesd,
assented to and acreed with the recitals and thd terms therein.
Erown must be held to have given the guarantec Jgainst the
background of the antecedent discussions of the%imwort of which
he had been made aware,

No doubt anticipating such a finding, Hoth counsel
for the appellants in reply submitted that from%the evidence of
Lawrence it was his clear intention to obtain fﬂom the appellants
a joinf guarantee., Accordingly, unless the samé instrument is

signed by both, neither aprnellant can be liable. It was the
shiould

intention of the parties that a joint guarantee/be given. Lawrence

did not regard the transaction of the guarantee as completed

until he cbtained Prown's signature. I¥r. Frankson adverted

attention to the fact that there is nc¢ provision in either

one. It was manifestly clear, submitted idr. Frankson that the
intention was for the Directors Burnctt aand Brown tc give joint

personal guarantees. In suoport of these arguments reference was

made to: Evans v, Brembridge and Others ({1843 60) All E.R. Rewu.

170; Hansard v. Lethbridge and Others (1£%2) Thd Times Law Reports

346 and The Naticrnal Provincial Bank of England |v. Brackenbury

(1505-6) The Times Law Reports 797. |

This question was not raised in the Co@rt below; nor,

as Mr, Codlin conceded, could it be brought witﬂin the ambit of
|

any of the grounds cf appecal. Notwithstanding, an indulgent
Court gave a listening ear to these unheralded #ubmissionsu
The cited cases are clearly distinguishable in &hat, (i) in the
instruments the required sureties were stated a&d therefore the
omission of the signature of any one of them wo#ld be patent and

|
(1i) none of the iastrurents in those cases appﬁrently contained

nrovisions similar to Clause 16 which was intended, as Mr. Frarniscn
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(o

craphically pu

3~
Y

hie has no mean

t it, “to bind and truss the suarantor so that

5 of escaning.” By its terms Clause 16 has

rendered immaterial the »nromises of others by expressly stating

that "none of

ST promise macd

the carties shall te bound by any representation

-

e by any person relative thereto which is not

embodied herein.”™ Therefore this final surprise assault upon

the judgment a

For t
was some mild
having regard

of interest on

roads:

the amcunt of

lso failed.

hese reascns I would Jdismiss the ampeal, There
cuestioning as to the award of interest. lowever,
to the evidence of Lawreunce as to the current raie

overdrafts and Clause % of the guarantec which

"The rate of intercst nayable by the
Guarantor from the datz of a.demand for
payment under this guarantee shall be at
the rate or rates payvable by the Customer
at the date of such demand and on the
several items of indebtedness constituting
the suaranteed liabilities.”

interest awarded by the laarned trial judoe was not

by any means unwarranted or unreasonable. Accordingly, I would

affirm the jud

the respondent

cment with costs here and in the Court below to be

"s - such costs to be taxed if not agreed.
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On an unspecified date in July, 1978, National Lumber

and Wood Products Limited C(hereafter called the company) opened

a currsnt accoun

King Street, Kingston, Jamaica.

directors of the company.

t with the respondent at their branch at 35
The appellants are the

The first appellant is in addition

the chairman thereof.

In July
respondent on th

payments by the

Corporation Limited.

quest the compan

prior notice, to

s 1978 and September, 1978 respectively the

e written request of the company, guarantced
latter to Jamaica Export Credit Insurance

By the express terms of the written re-

y inter alia, authorised the respondent without

debit its account with all payments made under

the guarantee and undertock to repay on demand all sums so paid

and or debited by the respondent.

On the

respective dates when the respondent guaranteed

payments and down to about the beginning of December, 1978 the

company‘’s accoun

initially later yeduced to $300,000.00.

exceeded the tot
the guarantee.

months later whe

t was in credit. It had an amount of $400.000.00
Each of these sums far

al contingent liability of the respondent under
However by May 16, 1979 barely five and a half

n the respondent was called upon to honour its

guarantee, the account of the company had been completely

depleted.
The res

to Jamaica Expoz

spondent duly honoured its guarantee by paying

't Credit Insurance Corporation Limited on

account of the company the sum of $287,100.00 and debited the

company's accoun
was that the con
the amount of tt

As the:
company to oper:

was called in by

it with this payment. The effect of this debit
wpany's account became overdrawn by substantially
e debit,

re was apparently no prior arrangement for the
1te an overdrawn account, the first appellant

vy the respondent on May 16, 1979 with regard to

%16




this overdrawn account.

290

Discussions took place. An agreement

was tveached but this was disputed before the learned judge.

However,; as a sequel to the discussions, the first and second

appellants each signed a personal guarantee in favour of the

respondent on May 28, 1979 and July 26, 1979 respectively

guaranteeing the

future. On July

indebtedness of the company both present and

24, 1979 a Promisscry Note in the sum of

$298,000.00 was executed by the first and sccond appellants on

behalf of the company in favour of the respondent.

On the same

date an amount of §$298,000.00 was credited to the company's

account thereby reducing its overdraft to approximately

$384.00,

The company made instalment payments in liquidation

of this loan evidenced by the promissory note but thereafter

defaulted.

The respondent after due demand sued the company on

the promissory note and in the same action sought to recover from

the first and second appellants on their personal guarantees.

Judgment by default was obtained against the company

and the action proceeded to trial against the first and second

appellants.

The appe
under their respe
that he d4id not s
averred that, if
represented to hi
guarantee, which
Consequently in e
effect raised.

Both app
were 1in any case
was given therefo
the antecedent de

1978 in the incur

llants by their joint pleading, denied liability
ctive guarantces., The first appellant averred
ign any guarantee on May 28, 1979, He further
he did sign the guarantee it had been falsely
m. The secomd appellant ave¢rred that the

he admittedly signed, was misrepresented to him.

ach case the plea of ‘non est factum' was in

ellants further averred that the guarantees
void and ¢f no effect because no consicderation
r inasmuch as the purported consideration was
bt of the company incurred on or about July 27,

ring of which neither appellant had requested the




£

respondent to giv

time subsequently

recovering the de

At trisg

of clause 16 of ¢

tion to support t
exclusively from
guarantees which

?VI

30.

bt from the company.

are in identical terms are as hereunder:

n consideration of the Banl of Nova
cotia Jamaica Limited (herein called
he 'Bank') agreeing at the request of
he undersigned ....... to deal with

r continue to deal with National

e O et et (0

unber & Wood Products Ltd (herein
alled the 'Customer') in the wav of
ts business as a Bank, th: undersigned

«..+... nereby guarantees payment to

he Bank of all debts and lizbilities,
resent and future ...... owing Uy the
ustomer to the Bank or remaining unpaid
o the Bank whkather arising from

ealings between the Bank and the

2

-
-

P

AL 0T .

o
all the agrecements between t
hereto relative to the guare
ophstponement and none of th:

ustomer or from other dealings gy proceed-
ngs by which the Bank may be or become

n any manner whatever a creditor of

he customer. ........ {(empaasis mine)

Paregraph 16 This guarantee embodies
the »artics
antce and
snrties
221l be bound by any representation
r promise made by any person relative
hereto which is not embodicd herein;
nd it is specifically agreed that the

)

Bank shall not bs bound by any

epresentations or promises made by the
ustomer to the guarantor. Possession
f this instrument by the Bank shall be

hat the instrument was not delivered in
scrov or pursuant to any agreement that

it should not be effective until any

ondition precedent or subsequent has
een complied with and this guarantee

shall be operative and binding notwith-

tanding the non-execution thcreof by any
roposed signatory.”

s
)
t
2
B
T
c
o}
conclusive evidence against the guarantor
t
e
i
c
b
s
S
p

e credit to the company nor had they at any

» requested the respondent to forbear from

1 it was strenuously asserted that in view
ach guarantee, the existence of a considera-
he guarantee must be sought, if such existed,

the document. The relevant provisions of the

p

¥
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offect of para

albeit unsuccess

Consistently with their view of the

31.

xclusionary
graph 16 of the guarantee, the awpellants cobjected

fully to the oral cvidence given on beshalf of

the respondent by Mr., Lawrence on the ground thet it was being

adduced to add to vary oy contradict the counte

guarantees. T}

avidence both

or circumstances in which the guaranteecs were

as relevant to the is

his judgment ¢

consideration
therein expres

of considerati

the learned judge

with'® 1s corrg

they immort cc

The learned judge

FEe found as a

the respondent

They were thus

considered in

no considerati

stated earliex

for each of th

‘to continue to

business as a

determine whether t

rusrantees. H
more than the
and that ""the

~

of its busines

nts of the
"he learned judge correctly adnittsd extrinsic

oral and documentary as providing the back ground

executed as also

.

sue of non ¢st factum., He however based

i the issue of consideration on the recited

in the gusrantec after interpreting the words

3sed. Thus the outcome of this apueal on the issue
on rests ipevitably on whether the construction by

of the words "deal with" and ‘“continue to deal
ct, and if correct, whether on such construction,
msideration,

cave judgment for the respondent.
fact that there had besn no misvewnresentation by
of the guarantees which the aprecilants signed.
bound by the guarantees unless by their terms,
the context of the admissible exﬁrinsic evidence,
on could be said to have been given thercfor. As
* the learned judge found that the consideration
e guarantess was that which was expressly stated
7 the respondent’s

therein namely undertaking "tc deal with' or

1]

deal with” the company in the way of its

bank. These words he noted had te be construed to

ey afforded consideration to supvort the

-

ic construsd the expressions as meaning '"nothing
operating of an account on behalf of e customer”

bank is dealing with such a customer in the line

s as a bank.' He concluded that the exprassions

ﬁﬁ‘ﬁi
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constituted consideration for the cuarewntees.

rainst this judgment, an appeal has beer brought

i

zliants on grounds which are substantially the same.

llant®s three grounds are in substance two,

and 3 have tc¢ be taken togethor to wrovide s

comvigis

(&

B

mpeal. His grounds of appesl summarized aro

Ne valid contract supported by
consideration was created by th
execution of Exhibit 1 becausaz
the loan for which Exhibit I was
execuited had besn given to
company many months before Exhibit
I was ezecuted.

The expressions ‘'deal with"
"continue to deal with® as wmeaning
nothing more than the operating of
an account on behalf of a customar
could not amount to consideratiorxn
since the respondent as shown [y the
evidence of Mr., Lawrence was alvcady
undar an obligation to oporate the
account.

second anpeliaont's grounds of apnpeal paraphrased

(o]
4]

The learnsd judge erred in holdiung:

(2) that at the time of execution
of Exhibit 2 the latter we
sunported by considevation;

(b) that the expressions "desl wi
oy '"continue to deal with' :
nothing more than the opcracing
of an account on behalf of &
customer and that this orov ided
consideration for Bxhibit 2.

The learned judge misdirected himself
in law and on the facts in failing to
hold that the reality of the
transaction was that a guarantce was
procured for a past consideration.

Codlin's submissions on the construc-

w 0f the woy

"deal with' or "continue to deal with” can be

sunmarise




The £
cut substance.
or '"continue to
way of its busi

customer relati

On.

33.

Since onthe extrinsic evidence,
the company was already indebted
to the respondent, the latter
would be bound to “'deal with” or
““continue to deal with' the
company until the overdraft was
cleared either through payment or
by being written off. SZuch a
dealing with the company could not
therefore provide consideration to
support the first apnellant’s
guarantee.

The expression ''deal with" could only
amount to considerztion if it

meant making further advances to
the company at the request of the
first appellant, and ewen in such

a case the consideration being
executory, the first aunellant
could not be rendered liable until
the consideration was executed by
the respondent actually making the
further a2dvances to the company.
There was no evidence whatsoever

of any furthsr advances having been
asked for, promiscd, or contemplated,
and none was given.

In so far as "deal with” mcant
accepting deposits and honouring
cheques, for which sarvices, bank
charges are made, these were
services which the respondent was
already under a duty %to nerform by
virtue of having allowed the company
to open the current account with it.

The learned judge's interpretation of
the words 'deal with” or "continue to
deal with"” was not supported by, and
in fact was contrary to all authorities
dealing with banker and customer
relation and also the consideration
for puarantee when given to a bank.
In this regard Mr. Codiin relied on
the exposition of “consideration’ for
a guarantee by the lcarned authors

of Paget's Law of Banking (%th Ed.)
at p. 609 1n addition he rclied c¢n
certain judicial decisiors as sup-
porting his submission.

irst 1imb of Mr. Codlin‘s submission is with-
He ignores thé fact that the words "deal with”
dezl with” are limited by the words "in the
ness as a bank™ which connots a banker and

This relation primarily cxists where the

2.\




bank is

TRVEYSe,
tie the
with the

by being

T

he

bank

34.

debtor and the customer the creditor and not the

fact that the company is owing the banl and

in consequence would necessarily have ito deal

company until the debt is liguidated by mayment or

writtpn off would cxemplify only a dealing between

a ¢reditor and a debtor and doss not exemplify & dealirg with

the comwany as| a customer by the bank in the way of its

business
indabtac

on terms

<o

as

a

bank. To the contrary, unless the overdraft

at least satisfactory to the bank, the velation of

banker and customer would have ceased to exist or be 2t risk

of being unilaterally determined by the bank. The licarned

judge vroperly did not construe the words in the manner of

Mr. Codlin's spbmission.

The|l second 1imb of Mr. Codlin's submissiorn which

alsc embraces

his other substantive ground of apoceal is bas

on an ¢rronecus view of the facts. This error was early

revealed

paragraph

claim.

in the nleadings ¢f the appellants in answcy to

1S

Thes

a3

@
g

A

49

o

and 5 of the rvespondent's amended statement of

paragraphs are as hereunder:

"4, Own or about the 27th day of July,
197¢ LLL first defendant (the
conpany) requested the plaintiff
(reswondent) to guarantec certain

payments to the Bank of Jamaica
for the Jamaica Export Credit
Insurance Corporation.

,,)

5. The plaintiff in keeping with the

request made payments to the Bank
of Jamzica totalling approximately
4287,0060.00."

oraphs the appellants made answer as hercunder:

1ess was prearranged, or had subsequentiy becn approve

ed

d
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35.
2. "As regards nmaragranh 4, the second end
third dcfendants {(1st & 2nd appellants)
will say that at the time when the said
loan was made the second and thivd
defendants were not requested to
guarantec the said loan neither did they
request the nlaintiff to advance ths
ioan to the first defcndant (coupany).

15, Further, or in the alternative, tihe second
and third defendants will say if, which

is not admitted, the second and third
defendants did sign a guarantee, that
guarantee is unsupported by consideva-
tion becauss it relates to an antecedent
debt which was made to the first defendant
on or about 27th July, 1878 and the seccond
and third defendants did not sign the
guarantee until May and July resoectively
1978, neither did they reauest ths plaintiff
to make the loan to the first defendant or
to forbear from proceeding in any way
against the first defendant or to do any
act for the benefit of the second and
third defendants.” (Emphasis mina)

From [these amswers it is clear that the first appellant
is contending that his pguarantse was given in respect of the

transaction dated 27th July, 1978. There is a fallacy in this,

e

because on that date no loan was given to the cowupany nor did
the respondent make any payment on behalf of the comoany. The
respendent merely gave its own guarantee in favour of the

company at the latter's request. It is true thal the respondent
did not then sesek the personal security of the company's directors
on 2iving its guarantee. This was because the respondant's
liability was contingent, and also because at that 4atc and down
to December 1878 the company's account was in cradit to an
amount which far| exceeded any contingent 1iabilify under the
guarantee, It was only in May 187¢ that the respondent was
called upon to hponour its guarantee. Having done so, it called
upon the first appellant, on the latter’'s own admission, to
submit proposals| for liguidating the company's indebtedness.

The first appellant requested time on behalf o the company.

-
@

Prozosals were discussed. It is within the context of these

proposals for liguidating this indebtedness that lir.Lawrence, whose

evidence was|accepnted as credible by the learned judge,




‘a loan at 14%

36.

stated trat a

fa

oan would be made to the company to clear this
overdraft indebtedness if the directors would guerantec the

new indecvtedness to be crecated by the loan and future

indebtedness. |A loan was in fact made as evidenced by the
Promissory Nete given by the company on July 24, 1879,
This was after|the first apoellant had executed his guarantee
(Exhibit 1) on|28th May, 1679, Thus the substratun of
bmission has fallen out and on the facts as
uld, by inference from his own submission be
.there was not only consideration, but osxecuted
consideration manifested by the new loan given by the

respondcni in yveturn for Exhibit 1. It matters not that

the new inan was used wholly to liguidate the overdraft. The

- new loan as alneady stated, was evidenced by the Pyromissory

Note executed b

y the company on July 24, 1979 and on that
date an amount lequal to that stated in the Promissory Note
was credited by the respondent to the company's ovardrawn

’

account, The company secured the benefit of substituting

for the overdraft which was attracting interest
at 16% as disclesed from a copy of the company's account with
the respondent as at 31st July, 1979, admitted as Exhibit
7. This exhibit shows an amount of §3,868.60 debited as
interest whichk worked out at approximately 16% on the amount

then overdrawn, This 1imb of Mr. Codlin's submission as well

'y

the facts which

evidence.

The third limb of Mr. Codlin's submission 1like the first

limb is without substance. It is predicated on a view of the

law geverning banker/customer relation which as carlier advert

Q

d
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4

to in considering the first 1imb of his submission, is Jrima

facie true only in a situation where the custcmer's

is5 in credit.

account

As Mr. Codlin himself rightly conceded, if
2 Yy

the company's account wes overdrawn without prior overdraft

facility having been agreed with the respondent, the

ilatter

could unilaterally determine the bank/customer relation.

He further conceded that if in such circumstances the

first

appellant had reguested the respondent to continue its banker/

customer relation with the

first appellant

of the company,

reonest would provide consideration for the guarantee,

recuest would in

N

in consideration for the

guarantecing the existing and future liabilities

the accession by the respondent tc such a

But the

effect be for the respondent to give time to

the company to ligquidate its indebtedness while continuing to

keep it as

disclosad from the admissible extrinsic evidence.

establishes that

a customer.

This situation is exactiy what is
This c¢vidence

the resvondent's conduct was in conformity with

the recited consideration in the guarantee.

The first appeliant himself disclosed that on the very

day, namely May 1€, 1979, when the company's account with the

respondent became overdrawn, consequent on the debit thercin

cf the sum vpaid by the rcspondent under the guarantce, he, the

appellant

about the indebte

a payment schedul

through Ur. Lawre

was summoned by the respondent for discussion
dness of the company and the formulation of
e. He further admitted that the vespondent

:nce made known to him what the respondent was

prevared to offer. He admitted that 4t 2 subsequont meating

on May 24, 1879 t

the respondent ur

he question »f repayment of the amount pzid by

wder the guarantee was again raised. Though

the first appellant insists that no security was sought by the

- £

respondent he did at least admit to being asked te assign to

the respondent a

pari of the

I

life nolicy which he had, as




provision of secu

The resp
meetine with the
This version is
respondent of th
insurance Corpor
company's accoun

had a direct c¢bhl

indebtednsss. A

company.,
reaucsted that t
to discharge the
0of the company o
compaony from the
insufficient, he
allow the compan
ncss provided th
liguidation and
At 2 mee
execute a nerson
sted an ass

reque

Policy held by h

o)

1875 the first ¢
in supwort of hi

Under cY

The firs

ting on May 24,

38.

rity for the company's indebtedness.
ondent®s version of what transpircd at its
first apvellant, is given by Mr. Lawrence
that following on the payment by the

¢ amount guaranteed to Jamaica Export Credit
ation and the debiting of this amount to the
t, it thereby becamc overdrawn. The company
igation to the respondent to satisfy this

s no formal arrangements existed to liquidate
quested = meeting with the directors cf the

t appellent attended meetings with him and
he respondeont 21low the company reasonzable time
debt. The first appellant offered on behalf
n assigmment of certain payments duc to the
Jamaica Railway Corporation hut as this was
, Mr. Lawrence indicated his preparcedness to
y ¢ reasonable time to liquidate its indebted-
e directors presented a proposal for such
agreed tc give their personal guaraateoss.

1379 the first appellant agreed to

al guarantec and he, Mr. Lawrence, further

"ty
6]

ignment by the first appellant of a Li:
im 25 a personal collateral. On July 4,

prcllant assigned this Life Insurance Policy
s guarantoee,

oss-examination by Mr. Codlin for the first

apnellant, Mr. Lawrence rcitcrated that at the first nmecting

on Mey 16, 1979
and collateral s
subsequent mectl

renuested time,

company to liguidate its overdraft in re

the need to oestablish a repayment programme

ecurity for the debt were discusscd. At 2

ng on May 28, 1979, the first appellant again
and a proposal was made for a loan to tho

turn for the personal

guarantes of the directors to sccure this new indebtedness.,

g26




The
the respondernt,
to continue tc o

insisting on pro

may fairly be inferrcd that the respondent was in no mood to kecep

the company as 3
for time to sett
as a request mad
for at least a r
with the company
situation if the
determining its
would be valuabl
guarantece. The
benefit accrued

Since
does not extend,
overdrawn accoun
customer and a i
current account
on would have ceg

first appcllant!

In Bro

evidence
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thus discloses a situation in which
contrary to being willing to allow the company

perate its overdrawn current account, was

posals for liquidation of the indebtedness. It

customer. The request by the first appellant
le this indebtedness could fairly bhe construed

e to the respondent for the latter to continue

casonable time its banker/customer relation

and as conceded by Mr. Codlin, in such a
respondent acceded to»this request, by not

banker customer relation with the company, there

¢ consideration for the first appellant's

company derived a benefit, albeit no direct

to the first appellant himself.

the duty to continue a banker/customer relation
ir the absence of prier arrangement, to an

t, ar ¢ssential of the dealings between a

ank namely the cperation by the bank cf the

of the customer by honcuring cheques drawn therc-

ased unless the respondent had acceded to the

s request.

oks & Co. v. Blackburn Benefit Society (1884)

9 A,C. 857 Lord

Balckburn at p. 864 said:

In all banking accounts, the banker, so
long as the balance of the account 1s
in favour of the customer, are bound to
pay cheques properly drawn, and are
justified, without inquiry, as to the
purpose for which those cheques were
drawn, in paying them. But they are
under no obligation to honour cheques
which exceed the amount of the balance,
or, in other words to allow the customer
to overdraw.”

g

b 3
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In the light of the above principle and based on the
uncontroverted evidence that the company continued to operate
its account untill 1981 when it was closed by the respondent as
inactive, there was ample evidence of consideration flowing from
the respondent tb support FExhibit I. There is accordingly no
merit in the subhission of Mr. Codlin on this aspect of the
matter.

With regard to the final 1limb of Mr. Codlian's
submission, he was unable to direct our attention to any learned
treatise or relevant decided case which faintly established or
supported his submission thet the words '"deal with'' or
"continue to deal with'" in the recitel in Exhibit I could not
properly be interpreted in in the way the learned judge
interpreted the words, or that when so interpreted, the words
could not import good consideration in a2 situation where the
company had without prior authority, overdrawn its account.

ir. Frankson on behalf of the second appellant,

developed more fully and from a differcnt perspective Mr. Codlin's

submission on the inadequacy and/or ingppropriateness of the
words "deal with" or "centinue to deal with" to provide a
consideration for the guarantee executed by the sccond appellant
in Exhibit 2. He further submitted, albeit, there was no
specific ground of appeal on this particular issue, that as the
evidence of Mr. Lawrence for the respondent was that the second
appellant made no request to the respondent, there could be, in
any case, no consideration, because the undertaking by the
respondent "to deal with" or '"continue to deal with"” the

company must, to amount to consideration binding the second
appellant to his' guarantee, bc at the latter's request. On this
latter submission, the evidence elicited under cross-examinatiorn

of Mr. Lawrence on which Mr. Frankscn relies is as hereunder:

2%
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|
|
|
|
\
\
|
"When Lionel Brown met in July, |
guarantee already prepared for his 1
signature. That was my first |
meeting with Lioncl Brown. 1
explained at least two things to \
Lionel Brown. I do not recall |
stating specifically that ‘you
- ‘are here as a director.' 1 told
( ) him that 'l required the Directors
tc give their personal guarantee.'
I did tell bim he was there in two *
capacities cone as a Director z2nd two §
as Mr. Brown a private citizen. I
stated that as 2n individual the |
signing of the guarantee involved |
his personal liability - it was on |
the document - to the best of my |
recollection he was told it was an |
unlimited guarantee. I also advised |
Lionel Brown that on his executing \
the guarantee I was prepared to \
discount a lcan to first defendant |
with interest at 14%. Mr. Lionel Brown }
(i*l never ask me for any facility for \
- himself cr for the company. I told him ;
there was an issue between Mr. Burnett |
and myself and this had been agreed g
(not settled}) and I was requesting !
that he join in."

|
In my view the above evidence, contrary tc Mr. Frankson': 1
submission, discloses a situation from which it certainly could %
be inferred that, even though the second appellant did not on th. E
evidence expressly request of Mr. Lawrence “"any facility for

(ﬁu himsclf or for the company" he implicdly requested the identiceai

facility which Mr. Burnett had expressly requested of the

respondeat from as early as May 16, 1979 namely, inter alia to

forbear from pressing for immediate liguidation of the overdraft.

He was told of the issue between Mr. Burnett and the respondent
which had its origin in the request of Mr. Burnett. On this
request the whole srrangement tc ease the company out of its
predicament was structured. He was asked to jein in that issue
(:) so that the issue could be resolved in the manner provisionally
: agreed between Mr. Burnett gnd Mr. Lawrence. He joined 1n by 1
executing Exhibit 2 which had already been prepared prior to

his meeting with Mr. Lawrence. In Exhibit 2 there is recited

“request™ by him. The irresistible inference from his conduct




42.

in signing Exhibit 2 after being told of the circumstances why
his signature was required, is that he was making himself a
party to the issue then subsisting between Mr. Burnett and the
respondent. He thus impliedly made a request to the

respondent by adopting and participating in the aforesaid issue.
The request need not be express. It is sufficient if the
circumstances warrant an inference that it was implied.

In Crears v. Hunter (1887) 12 Q.B.D. 341 the facts

disclosed that the defendant's father since deceased, had before
the defendant came of age, borrowed a sum of #200 from the
plaintiff, promising that his son, the defendant when of age
would become surety for the debt. In 1877 the defendant being
then of age, the plaintiff brought a promissory note stamp tco
the defendant's father's house where the defendant then was, and
the promissory note now sued upocn was then drawn un and signed
by the defendant's father and the defendant. By such ncte they
jointly and severally promised to pay to the plaintiff or ordex
"the sum of #200 being money lent, with interest on the same
cvesessssss alf yearly at the rate of 5 per cent per annunm."

There was no evidence as tc anything being said by the parties

in relation to the signing of the note. Interest had been paid

upon the noteé........... the principal being still due, the
plaintiff brought his action on the note against the deicndant
Hunter and his father's executor.

The defence inter alia was that even on the assumption
that the transaction manifested a forbearance to sue the father
on the original loan, the defendant was not liable as he had not
expressly requested such forbearance. This defence did not
succeed. Lord Esher M.R. in dealing with the issue cof "request”

said at p. 343:

§30
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"But it scems to me that the question
whether the request is express or to
be inferred from the circumstances is
a mere guestion of evidence. If a
request is to be implied from the
circumstances, it is the same as if
there was an exiress request.’

Lindley L.J. at p. 346 said:

"It may be that there is no evidence
that the defendant actually said that
he would te liable, if the plaintiff
would give his father time. But,
except on the theory that such was the
understanding between the parties, the
defendant's conduct is inexplicable.

I cannct think that there was no

evidence for the jury that there was

no forbearance by the plaintiff at the
request of the defendant. On the
contrary the evidence to the effect

that there was, scems to be overwhelming."”

Lopes L.J. at 346 said:

"There is no evidence here of any express
request. It seoms, however, clear that
there 1s evidence of an implied request
and I think the jury were justified in
finding that there was such a request.
Unless it were to procure forbearance,
it is inconceivable why the defendant
shiould have signed the note at alli."

Thus, even if Mr. Frankson's submission on this issue
had been based on a specific ground of appeal its fatec would be
the same, namely that on the credible extrinsic evidence in the
case, the submission 1s not well founded. With regard to the
submission that the expressions 'deal with® or Ycontinue to
deal with" are inadecquate and inappropriate to amount to
consideration for the guarantees, Mr. Frankson submitted that
the expressions as they stand are imprecise and uncertain.
Further, he submits, there¢ is nc cxtrinsic evidence of previous
dealings between the parties which, if such existed, could
properly have been used by the learned judge to aid in the

interpretation of the said expressions. He relied on

Johnston and Others v. Frank Nicholls (1845) E.R. Vol. 135 p.

535 to show how the word "dealing' may be construed by
reference to previous transactions. The guarantee was worded

thus:
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“As you are about to enter upon
transactions in business with C
with whom you have already had
dealings, in the course of which
C. may from time to time become
largely indebted to you, in
consideration of your doing so,

I hereby agree to be responsible
tc you for and guarantee to you
the payment of any sums of money
which C. now is or may at any
time be, indebted to you, so that
I am not cailed upon tc pay more
than the sum of #2000."

5

The above case undoubtedly confirms the principle that
an ¢xpression which is not defined or otherwise limited by the
context in which it is used, and is prima facie wide and general
in its meaning, may properly and legitimately be given a meaning

which is considered to be within the ceontemplation of the parties,

by reference to what they by their previous conduct have understood

the expression to mean, provided this meaning albeit narrower than
it otherwise would have had is not fundamentally inconsistent with
the literal meaning of the aforesaid expression. Thus, in the
cited case,; where the plaintiff’s business was that of merchants
with no legal limitations as to its nature and extent, the scope

of the transactions which were within the contemplation of the

e

parties was properly limited to previous dealings involving cash
advances, payments made on account of C. for duties, and sales of
gocds on credit to C. As HMaule J. said at p. 542Z2:

“This action is founded upon a mercantile
contract which refers to a state of
circumstances existing at the time between
the plaintiffs and Claridge, Brothers, and
Nicholls and must therefore be construed
with reference toc the cxisting circum-
stances of the parties between whom and on
whese account it is made. | Mercantile
coentracts like these are more peculiarly
susceptible of explanaticn by such reference.”
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The above cited case contrary to supporting the
is more cogently relevant as
submission of Mr. Frankson in my view/being the judicizl bzse

for the principle relied on by Mr. Delisscer on behalf of the
respondent which is stated in Chitty (25 Ed.) Vol. 2 page 1199
paragraph 4412 as follows:

"If the surety guarantecs past transactions
in return for an undertaking by the
creditor to continue to deal with the
debtor, or to grant him further credit
there will be good consideration. In
practice the surety frequently guarantoes
beth past and future transactions in
return for such an undertaking and such a
guarantee is good as to both sets of
transaction.”

The learned judge construed the expressions 'deal with”
or ‘'continue to deal with" as limited by the expression "in the
way of its business as a bank.'" When sc¢ limited they meant, he
said, "nothing more than the operating of an account on behalf
of a customer."” In sc construing the expressions the learned
judge was undoubtedly relying on the established concept cf a
bank/customer relation recognized judicially, within which
concept the expressions cannot be said to be uncertain, nor are
they capable of different and contradictory interpretations. As
I have earlier stated, had the expressions "‘deal with" or
“contirue to deal with" been used in an unqualified, unrestrict-
¢d way, there would prima facie have been some uncertainty as to
what was meant and to ascertain their meaning, evidence of
previous course of dealings between the parties would have had
to be resorted to in the absence of which the expressions would
be struck dewn for uncertainty. In this case, however, the
expressions are gualified and limited by the words “in the way
of its business as a bank' and thus are confined tc “dealings™
within a bank/customer relation. Such dealings have been the
subject of judicial vpronouncements. They have also been

considered in recognized treatises on banking such as Pagets Law
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of banking under the multi-faceted banker/customer relations.
The dealings are thus inextricably linked with the naturc of
banking business. On the nature of this business and the

dealings envisaged, the views expressed by the Lerd Chancellor

(Lord Hathcrlcy) in Copiand v. Davies (1872) (English § Irish

Appcals) Vol. 5 p. 358 is relevant. He says this at p. 375:

"With regard to Mr. Kemnedy, it is not
disputed that he was a banker in the
ordindry sense of the word, as
receiving people's money and giving
then TECCIPLE vovwas acknnwledglng the
receipt of money, and issuing pass
books and cheque bocks, and dea11L~

with thcm in the ordlnarv way of
‘banke

In moﬁe recent times the bank/customer dealings in th
ordinary sense Have been considered by Lord Denning M.R. and

Diplock L.J. in United Deminion Trust Ltd v. Kirkwood (196¢6)

2 K.B. 431 in words which are most apposite. At. p. 447 Lord
Denning said thus:

There are, therefore two characteristics
usually foung in bankers today (i) they
accept money from, and collect cheques
for their customer and place them to
their credit (I1) they honour cheques
or crders drawn on them by their
gustomers when presented for nayment
and debit their customers accordingly.
Hhesc two characteristics carry with them
also a third namely (iii) they keep
current accounts cr scmething of that
nature, in their books in which the
credits and debits are entered.

Diplock L.J. at p. 465 said:

“"Accordingly it is in my view essential
te the business of banking that a banker
should accept meoney from hla customers
upon 2 running account intc which 5ums
of money are from time to time paid by
the customer and from time to time wiﬁhw

Jrawn by him by cheque, draft or order.
1 am lﬂClTHL& tc agree w1th the Master
of the Rol and the author of the

current odltlﬂn of Paget on Banking 6th
Fd (1961) p. 8 that to constitute

the business of banking today the banker
must alsc undertake to pay cheques drawn
upon himself (the banker) by his c?stomer
in favour of third parties up tc the
amount standing to their credit in their
‘Curren1,account9” and to collect chequos
for his customers and crc]i the procecds
to their Lurzont accounts

o

&
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The elpressions "deal with” or "continue to deal
with' thus haveﬁ within the context in which they have been
used, 2 clearlyérecognized meaning coincident with the
interpretation given by the learned judge. This interpretation
was not dependeﬁt cn nor did it require cvidence of particular
transactions constituting previous dealings between the

sspondent and the cempany in order to determine what was their
intention in using the aforesaid expressions. They must be
assumed to know what has been judicially determined as the
dealings betweuﬁ a bank and its customer in the way of a bank's
business as a ban. I have already determined that in the
context of the state of the current account of the company, a
request by the dppelldnts cxpress or implied that the
respondent contﬂnue its bank/customer relaticn with the company
which is acquieﬁced in by the respondent and implemented by the
company being rermitted to continue operating its'account until

1981, constituted yood consideration as found by the learned

judge.

The submission of learned counsel based on the
uncertainty of tbe meaning of the expressions,; thereby rendering
them incapable of amounting to cornsideration, accordingly fails.

Mr. Frankson submitted that even if the learned judge
did correctly in&erpret the words 'deal with” or "continue to
dezl with" and whs alsc correct in his conclusion that they
constituted good consideration for the first apnellant's
guarantee and even if in addition to continuing the bank/ customer
relation the respondent had made a loan to the company as
cvidenced by the promisscry note, the learned judge would still
have been in error in holding that there had been good
consideration to support the second appellant's guarantee. The

learned judge was ir error, hé says, on two bases namely:




On the issue of past consideration based on the second

appellant's guaranfec having been dated July 26,

subsequent to
oren to us to

judge did not

appellant on this

learned judge

constituted a ”d&aling with" the comrany he impliedly ccoacluded

that this would afforc consideration only for the first avpellart's

guarantee.

Thlsgseems

: 490 e

(1) In sc far as the pur“ﬂrtcé censiceration

- for the seccond appellant's guarantee wes

g a “dealing with" nanlfested by the
giving of the lcan evidenced by the
premissory note dated July 24, 1973 this
was no consideration in law being past
consideration because it preceded tho

execution by the second appellant of his
guarantee on July 26, 1979 =nd no further

| loan was made subsequent to his execution
§ of the guarantec.

(2) In sc far as the purported comnsideraticn
\ is constituted by the continuing of the
bank/customer relation with the compeuny
after July 26, 1979, this equally was in
law no consideration beczuse the
respondcnt at the time whcn the second
ellant executed his guarantee was
d01ng no mere than perfeorming its
ntractual duty to the first appellcs
on the hypothesis that his guarantee was
valid and waes subsisting from May 7.
1979.

i

thb date of the loan to the company, it is oot

cnh51dcr this submission because the lezrned

ma#e any adverse findings against the seccnd

basis. To the centrary, to the extent that

impliedly found that the granting cf the lean

clear from

judgment which reads thus:

i
"The expressicn 'dealing with' or 'continui.g
to deal with' means nothir_ more than the
operating of an account on behalf of a
customer. I think the bank is dealing with
such a customer in the line of its buc*‘ 2SS
as a bank. It is in my view that this
would provide good consideration. In the

ase of Burnett (f1r°t appellant) it is
obvious that after the date of his signing
¢ sizeable crcd t was made to the account.

seeeces. The plaintiff therefore continued
to deal with 15t defendant (the ”wmwany)
and Burnett (first appellant) woull there-
forc be liable in the case of

Mr. Brown, the instrument is deted 26/7/79
and it is my view that the words Tdeal with"

a6 6 9 8 0 B 0

1979 which 1is

thc following excerpt from his
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"or '‘continue to deal with' mean
cperating an account cn behalf

cf a customer and he is thercfore
liable. «..... His case stands

or f21ls on the words 'deal with'
or 'continue to¢ deal with!
(emphasis mine)

(:\ Later in his judzment he concluded thus:

"1 find Burnett liable on 'dealing
and continuing to deal with' and
in respect of Mr. Brown ‘continuing
- to deal with' these findings are
- based on the facts.,"

1

The s¢cond basis on which it is submitted that the
learned judge was in errcr, involves an erronecus extension by
learned counsel of the principle, correct in itself, that a

promise by a plaintiff tc perform a contractual duty already

(f“} owed to the def#ndanu provides no consideration for the latter's
) further promise Qr vice versa.

To th@ contrary however, where the promises are
exchanged betweﬁn two persons, only one of whom 1s already under
an existing conﬂractual chligation to a third person and the
promises relateito the performance of that obligaticn, it has
always been hol# hat such nromise of performance, or the
actual performa@ce of the contractual obiigation to the third

Qw) person by the onk who was then under that obligation, 1s

sufficient consi@eration to support the promise made to Lim by
the other.

This p%inciple has in recent times boen re-affirmed
and is now firml& established by the Privy Council in New

Zealand Shipping Co. vs. A.M. Satterthwaite & Co., (The Durymedon)

i
(1875) A.C, 154 shd subsequently applied in Pzo On v. Lau Yiu Long
(1979) 3 W.L.R. 435. |
The fo&mer case involved the interpretation of é
formidable exemp%ion clause described as the "Himalayan Clause’

contained in a Bill of Lading which constituted the carrier’s

| .
contract with the consignor of goods. The clause excluded
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liability for tbe neglect, default and delay by the carrier, its
servants or age#ts (including independent contractors when
engaged by the %arrier) in the course of performing the contract
of carriage, S%evedores engaged by the carriers, negligently
~maged the gooﬁs when unloading them. In an action brought by
the holder of t%@ Bill of Lading against the Stevedores, the
latter successfﬁlly pleaded the exemption clause. By a majovity,

the Privy Council held that on a proper construction, the

exemption clause amcunted to an offer or promise by the consignor

|
. [ 4 ) . . . .
to persens including the Stevedores that in consideration for

their performing their respective contractual duties to the

carrier, thercby enabling the latter to perform the main contract

in the bill of lading, he the consignor would cxempt the
Stevedores from) liability for damage to the goods.

In Pao On v. Lau Yiu Long (supra) Pac and his family

whe cwned the entire shares in a private company scld 21l the
shares to 2 public company in which Lau was a meéjority share-
holder. The entire purchase consideration of tenm million

k!

dollars was to

be by allotment and issue to Pao of sharcs in the

public company. To safeguard against z fall in price o

h

the

|
shares by Pao c&f-loading his shares in the public company on
|

the market, therbby adversely affecting Lau, the latter obtaincd

from Pac an undertaking contained in Pao's contract of sal

.

€
with the public| company that Pac would n~t within a specifie

e

p?

period sell 60% of his shareholding. At tho same time, Pac by
a collateral aprcement with Lau secured from the iatter an
undertaking to purchase before the expiratiocn of the aforesald

period 60% of his aforesaid sharcholding at the same price as

the public company had agreed to pay. Before the date fixed

-~

for completion of the contract between Paoc and the public
company, Pac having second thoughts on whether his collateral
I

agreement with Lau did achieve what he really desired nameiy




|
agreed and guaranteed the market value of 60% of the sharehold-
\

ing at a pric¢ not less than the contract price with the public

a guarantece against the shar

on the cancel

|
|
i
|
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lation of the collateral agreement and the

¢s nose~diving in price, insisted

substitution khorefor of a proper guarantec. This guarantec

wa  given. It stated

| . .
to sell the shareholding to the public company at the request

that in censideration of Pao having agreed

of Lau which ?greement had nct yet been completed, the latter

|
company at thé expiration of the time within which Pao had
|

!
undertaken not to sell. It further agreed te indemnify him

|
against any fall in price of the shares within the specified

time. Beforeithe expiration of the time in question, the price
cf the shares\in the public company fell drastically.
claim by Pao Aor indemnity under this guarantee, Lau contended,
inter alia, th
promise to per&orm his contractual obligation te tho

|
company under_ﬁhe carlier contract of sale of his shares

at the consideration for the guarantee

P J

In

a

was Pao's

public

Dealing with tbis contention Lord Scarmaen for the Beoard said

t .

447

|

“"The extrinsic evidence in this case
shows that the consicderation for the
premise of indemnity, while it
included the cancellation of the
subsidiary zgreement, was pgrimarily the
promise given by the plaintiffs to the
defendants tec zerform their contract
with Fu Chip, which incliuded the
undertaking not to sell 68 per cent of
the shares gllotted to them before
April 30, 1874. Thus the real
censideration for the indemnity was
the »romise to perform, or the
performance of, the plaintiff’'s pre-
exdisting contractual obligations to
Fu Chip. This promisc was perfectly
consistent with the censideration
stated in the guarantee. Indeed, 1t
reinforces it by imposing upon the
plaintiffs an obligation now cwed to the
defendants to do what, at the {irst
defendant's request, they had agreed
with Fu Chip to do. Their Lordships
do not doubt that a promise to perforn,
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“or the performance of pre-existing
contractual obligation tc a third

party can be valid consideration. In

New Zealand Shinuing Co. Ltd., v.

A.M. Sattherthwaite § Co. Ltd., the

rule andthe reason for the rule were stated:

'An agreement to do an act which the
promisor 1is under an existing
obligation to a third party tc do,
may quite well amount to valid
consideration ..... the promisee
cbtains the bencfit of a direct

! obligation. .... This proposition

i 1s illustrated and supported by

| Scotson v. Pegg which their Lordships
consider to be goced law.'

Unless, therefore the guarantee was void
as having been made for an illegal
consideration or voidable on the ground

' of econcmic duress, the extrinsic

| evidence establishes that it was supported
" by valid consideration.”

Thus the fact that the respendent may have been under

a contractual obligation to the company by virtue of the firsw

aprellant's guarantee, does not prevent an cobligation beilng
incurred by the second appellant in giving his guarantec te the

respondent in|consideration of the latter undertaking with him

%)

1

[

as it with the first appellant, to “continue to deal' with
the company which invelved the continuing cbligation, by the
respondent, to keep the company's current account; with the
further obligation of permitting the company to operate and to

continue to operate the same.

For |the reasons given herein, the appeals of both

¢

appellants fail and ought to be dismissed. I would accordingly

dismiss the apueals.

i
\
\

I have had the Lenefit of reading the judgment in

draft of Kerr, |J.A. and apree with his reascning and conclusion.

Accordingly, there is nothing further that I need to add.




