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The Bustamante Industrial !rndo Union )
The United Port Werkers and Seamen Union ) APPRLLANTS -

The Rrades Union Cengress of Jamaica )
AND
The Shipping Association of Jamaioas )  REEPONDENTS
AEFORES |
O i, 2, ﬂb44

th Honourublo Hr, Justioce Phillips
_ Hee Justiee Lewis T /1.
" " Mre Justiee Waddington J.p) [41)

IO, 11%k, 12th, L13%h, 104k, 17¢h,

Mre. Bs Le Parkineon for The Bustamante Industrial Trade Uniom
Hrs David Codre, QGels for The United Port Workers and Seamen Uniom
Vissount Bledislos, QsUs for Respondents

The Trades Union Congress of Jamaioa net represented and 4o net appeers

A trade dispute botwesn $he parties was referred to an
Arbitratien Tridunal, sonsisting of shree arbitraters, undes the
provicions of the Publie Vetldty tudartukincn and Public Service
Arbitration Lawy dhapter 329,

The Arbitration Tribusal made fts award es the 19%h of
April 1961 and the sase way iqgnlgggl to the Ninistry of Labewr,
and n due sourss was sent 4o the partise.

By law the awvard takes its offect from its date, unless
At is stated 0 She eontrary. By sestion 12, sub-seotion 2 of
Chapter 329 an award say be made rotreactive to such date as the
tribunal shall determine, snd the dee¢ision of the tribumml as %o
such date uhull be conelusives

By sestien B(e) of the Arbltratlbn Law, Ohapter 19, the -

arbitrators have the péwer to sorrest in ai avard any elerical
uiztake or srror arising from any ssoideantal siiy or omiseloen,

The award of the iJth April, 1961 related to the inerense of wages
for feur separate satajories of werkers and were met out in fewr

paragraphe: It was alleged in (his case thet an ndd&tloall
paragraph werded as follews)

n{3) shut these wage rates should be retroastive
te ke 130h Kay, 1960,"

was embtted from the award by an soeideatal sliy or omiesien: The
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Respondente made an applicetion by gotion to set aside
“iny amendment of, or addition to," the award made by the

Arbitration Tribunal dated 19%h April, 1961.

The matter wae heard by the learned Chief Jna;icc. whe
stated in his judgment that he wee satiafied that the award am
Fignod on the 19th April, 1961, exactly expressed the decision of
the arbitrators, at which they had arrived, and that ihc dca!uiéa
to include the parsgraph () abeve; namely that the ineresse of
wages should be retroactive as from the 15th of May, 1960 had not
been arrived at on or btfnr- the 19th of April, but at & mubsequent
date after the 9th of May, 1961. ‘'This was not the ocase of a

supplementary sward.
The order mads by the learned Chief Justice is as fcllowqp

"The asscciation is therefore entitled to suscesd
and to obtain an order from this gourt in terms .
of the notiee of motion, that any amendment of
or ajddition %0 the award dated the 19th day of
April,y 1961, whieh purports to have besn made after
that date, be set aslde."

The Apprellants have appealed against this deoision and

order of the lemrnsd Chilef Justice.

Mr, Parkinson, for the Appellant the Buctamante
~ Industrial Trsde Union, submitted that 4f the Asscolation desired
to c¢challenge the sorrsotness of any statement in tho'yuodrd that

there had boen an errer arising from su acoidental slip, 1t ought

to have supplied the nesessary evidence to establish this, by affidavits

‘or otherwise; which they had failed to do. He submitied alse

that in roaching his sonslusien the learned Ohief Juatice had
drawn srronsous inferences, made unwarranted assumptions and
speculations, and concernsd himself with 1rr01¢vnnt canu&ioruiiou-.
He maintained that the Tribunal had mede an accidental aslip oy

- omiswion whioh they had sorreeted, and had the power so to dey and,
fimally, tha’: Af there was any technical error in the manner of
sorresting the award of the 19th of April, 1961, this was a proper

case for remission to the Tribunal wo that such technlcal error may

be regulsrised, :;?
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Qounsel for the Respondents ma’n submissions h*guni
with consummate artiatry were that the "masterly" judgment
of the lesrned Chief Juntice, and hia finding of fast, should
be accepted, that in any evont this wne not the came of any
aceidental slip or omission, donsequently the award sould net
be amended - that any purported amendment had bhesn made nffir
the Tribusal wam functus efficie and that the burded of proof
in this matter lies on the Appellants, but that 4if the onums
of proef was on the Respondents that onus has been shifted by
reason of the evidenee disdlosed on the record, and in pertieular
the mattera disoloscd in the atfidavit of Mr. John C. Wilman,
of the 30th June 1961, filed by the Respondents and in whisgh

is set out the relevant feots,

Counsel for tht Appallant, The United Ports Workers
and Seamen Union, in & very forceful ttguueﬁt. subnitted that
the burden of proof on the ¢ontrary rested on the Respondents
which wurden of proof the Reapondents had failed to dissharge.
He, ton.\nnintuiucd that there had egcurred on this ecomsion
an scoidental slip or omission which the Tribunal hn&-within’
thedr pewers properly eorrested - that the Tribunal hua.not
acted in sxcess of their jusrisdiction as was oclimed by the
Respondents and that he would not dissent from the view that

this may be a proper ceass for remission to the arbitratorss

I8 would be netessary, first of all, to examise
gertain aspects of the available evidencs to wee whnt rcaion-blo

inferencses san be drawn.

X shink I will deal at thiu point with the argument
that theve im no evidence an to how and when, and in what

sirgums tanoes this alleged nccidental slip or omission took

Places

The parties were informed of the award on the 28th
of April, and the Unions immedimtely brought it to the attentioa

of the arbitratbrs that wun important part of their submission
' ¢o
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had been omitted from the award, namely, that no retroaciive

date had been mentioned. The arbitrators appareatly wished

to rectify the matter, or "the point in tesue", by eonsent of
~ the parties, but deoided to Rold a mesting of the Tridunal

1a the presonde of the parties, to hear their submissioens.

The Appellants and the Respondenis made sumissions
to the Tribunal, whether this omission aould or sould net be
set right under seution 13 of Chapter 329, which deals viih’
the 1ntorprqtntton‘¢t an award, or under section 8(0’ of the
Arbitration Law, Chapter 19, whioch deals with the correctien
of ;ny ool dental sliy or omission. The Tribunal sdjourned to
give ito desision on the next day, that is the 10th of May,
1961, On this day the Tribunel made a pronouncesent, but
for whatever remson thore may be did not state how the eslip
or oniosion eame to be made;, and a great deal has been ll‘;

of that fask,

1 shall state the observations of the chalrman of

the Tribvumal in full. It ia a» followsi-

"Chairman: OGentlemen, you will remamber when we
sadjourned yesterday, we adjourned to hand down our
ruling thie afterncon at three 0'cloek. We are a
bit late but atill we'll do our baest. And here I
resd gentlemen »

'On the let of May, 1961, the Nonouradle Hugh
Shearer nddressed a letter to the Hecretary of
the Basshtisl Services Tribdunal and Shipping
Assosintion, requesting an interpratation frem
the Tribunal of the award on ths jquestion of the
date on whioh the new rates sheuld becoms eperative
a8 that was part of the lssue put to the Tribunal.
Consequent upon this letter and another received
from the Homourable Thossle Kelly, the Seorelary
of the Tribunal convened a meeting yesterday, Tuesday,
9th May, 1961 ut 2.15 pims at the Ministry of Labours
At this meeting submissions were made by Nr. leats
of Counsel snd the Hon. Mugh Shearer and the
Hone Thosale Kelly., The Tribunal then adjourned
and indicated that its ruling would be handed downa
t.d“g IDt’n wi

Qho !ribhaml nt \hta utugo wauld 11&. te atate

the quontii; or thn Hen. Hugh Bhnnrcr und the Bnn-
whoanit ollr
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"endeavour to gsorrest this error. The
gorreotion will be forwarded to the proper
authority in due dourse and the intsrested
parties will, we are sure, be informed of the
nature and import of this ocorrection.”

Usunsael for the Respondents, as also 4id the learned
Chief Juitice, regarded this failure to atate then and there
" how the mistake had occurred an & rather peeuliap eigou-nt-noé;
as 4t would have been more rassonable 0 expect, they suggest,
that 4f the Tribunal had made its decision about rotfoaptivity.
before the 19th Xpril, there was, at this hoottas. a oclear
oﬁpormmt: to have stated to the parties how this came deut,

but they never did mo.

Mr.s Coore, for the Unien, on the other hand, pointed
out that $he arditrators had to make thelr report or award,
tirat to ;hn ﬁ&ni&tor or the Ministry of Labour, and that the
Ministry of Labour would inm turn indieate the nature of the
original award or any asendment therste to the parties, and
that whilst the Tribusal are not obliged to give ressons lhi
their awards, ‘hhy may have rightly ox wrengiy thought that
any sommunication of that nature should have been made first
to the Ministry of Lnbour.‘ But it has also oeourred to me
that if thers was in faet an omiseion, the Tridbunal themselves
may net have wiehed, rightly or wrengly, tovtxpuuo their folly
or thelr extreme garelessness, or mi;ht have baen in some
doudt am %0 the proper provedure, and were fearful of making
another miotake: But these are all speculations. I would
guard against the arrof of substituting attractive -ﬁoouluticn-

for reasonable inferentes of faot.

Twe of the arbitpators, The Chairman and Mr. Jnhnqdl.
gave affidavits with the edjeat, no doubd, of showing that this
de¢ision ss to the retroastive date had been in fact mado
before the 19th of April, and not afterwards! for otherwise
there u;uld ssardely be uny nesesasity for the affidavits of twe

of the urhitrntora.v The learned Chief Justice 4id not aseept

bR
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the affidavits as categoricelly stating that fast, but !cuﬁd

that they wers anbiguously worded and thoroughly uasatisfadtory.

It will be necessary., therefore, to sxamine in some detsil thiQ

aspest of the matter.
Before doing 80 however it may he convenient $o deal
with the qﬁcution of the burden of proof.

Lord Denning aaid in Brown ves Rolls Royce limited,
1961 (1) AsEsRs, page 581, "4t 1a important to distinguish

between a legal burden, properly so called, which is imposed by
the law Lteelf, and a provisional burden which is raised by the

state of the evidence."

In my view, the legal burden in this unse was imposed by
law on the respon‘ents who sought to establish that there had botg
no axendmgnt or omisaion in ths original award, and the bdurdea
was on them to eatablinh what they eought to proves The
learned Ohief Justice in his judgment, thourht that this burdea
had been discharged and shifted to the Appellants. The
Appellants elaimed othereise: firntly; that the Respondents
had not, by the evidence, &ischarged the legal burden of proof,
and furthsr, that the svidense contained 4in the affidavits filed
by the Appellants hady at any rate, discharged any burden of
proet wh@uh may have, on the state of the evidence, shifted %o

them « that is %o say, the Appellants.

Counsel for the Respondents subsdtted that he was not
slleging dinheneaty in the arbitrators, but missonduet in the
sense of sxeeseding their aubh&rity by purporting to make an
anended avard after they had besome fundtus offieis, mnd that
any sush purported amendment was not within the 'slip rule" se
oallede On the other side it was u*sxoutnd that 1t is fmpossible
$0 estspe the eonelusion, from the learned Chief Justice's

judguwent, Shat dishonesty was dmputed to the Tribunal.

The turdem on provimy bad faith or the like, is upon

3
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MML&JWM ). The iasue elearly

was, in this onse, whether the des¢inion ss to retrosstivity was

mede hefore the 19th of April or after that date, wﬁnn the award

had already been made,

Atter tho meeting of the Tribunaml on the 10th of th,
by letter datmd the 17¢h of May, 1961, it is nlleged that the
Tribunal informed the Minietey of Labour of this decision, and
th‘ ¥inistry in turn wrote %o the parties on the 24th of May, 1961,
in whioh 4t is stated that by an aceidental slip or emiassien the
retrosctive date of the ineresses of wages from the 15th of May,
1960, had bewn omitted from the original mward of the 19th of April,
1961: The Respon-ients applied to the Ministry of Ladour for a )

‘aopy of the letter of the Lk7th of May, 1961, but the Ministry

replied that their request sould not be acceded to. (Hewever,
1t would seen that a eopy of this letter unuiavcntuulxg sent to the
parties.)

The aondust of the Nlni-try in net delivering a sopy
of that letber of the 17th of May wae severely oriticised by the
learaned Ghief Juntiee in his Judgaent, with whieh I entirely

agres.

On the 30t. of Juns, 1961, the Reapondents applied
by motien to set aside this purrortad anendment to the origimal
award of 19%h Aprils After the hearing of this motien had astually
soumended, ths present Appellants £41ed the affidavits mentioned
above, executed by the Chairman of the Tribgnnl, Mre Noedl
811v§rn. and sanother membar of the Tribunal, Mr.: Roy Jehnsea.
The affidavita were submitted for the sonsideration of the cours,
a6 doubt with the objest of mhowing that the retrosstivity of the
wage increases had not bosn made after, but bafore the 19th of
Aprils Por my own part, I sannot see that there e¢an be any
adverse oriticism of the Tribunal, of the procedure they adopted
of 1n!ur-@un the purtto.'tﬁrongh the Ministry of Labours Ad
any rate -Qotiom 9 of Ghapter 329 enastes that the Tribunal may

4
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regulate its procdedure and procesdings as i thzuki fit, and &%

was theilr duty to report to the Miniwtry,

It haa bean suggented that the letter of 17%h May
reoferred to, may not have been signed by one of the three
arbitrators since its production had been refused, and the letter
" of the 24th of May had only been signed by the moting Permanéus
Gesretary to the Hinistry of Labour. A lot has besn made of this
letter of the 2hth of May on both sides, and it is therefore

necessary to set it out in fulls

HDear Bir,

REY Arbitration 'to determine and
settle the dispute which now exists
betwaen the Buatamante Industriasl Trade
Union, the United FPort Workers and
Saamen Union and the Trades Ynion
Congress of Jamaion jointly representing
‘the Port Workers on the one hand, snd
the Ehipping Association of Jamaica oi
the other, over the Uniones' c¢laimas

for increased wages for Pory Workers.'

In & letter dated )J7th May, 1961, the Tribunal
appointed wnder the Publio Utility Undertakings and
Public Services Arbvitration Law, Cap. 329, to determine
the dispute referrsd to above, informed the Miniatry

of Labour that the Award of 19th April, 1961, 4id no%
entirely reflect the decision of the Tridunal ae the
operative date of She Award was omitted and thas this
conatituted an error arising out of an acoidental
onission.

2, The Tribunal in the mforesaid letter reguested
that the Award be sorrected o read -

#{1) 84 per hour inersase for dockmen mow getiing
3/84 to establish a rate of 4/4d per houry

(11) 84 per hour inoremss for holders now getting
3/94 {(workers working in ships holdn’ L 1)
establish a rate of 4/9d per houry

(441) 8/= per day for foremen now getting 38/5d4 per’
day and 46/104 por day to eatablish s new
rate of 46/94 and %4/104 per day, respectively)

(4v) iOd par hour for winshmen and gangway men RUW
etting 4/« per hour te establish a rate of
g/lbd per hours ‘

{v) Shat these wage rates should be retroactive
to 1%th Hay, 1960.°'

Yours feithfully,

(‘Edc) E. 4, GONDIN
Aeting Fermsnent Beerotary
$o the Mialetry of babour,

L5
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" The Chalirman,
Shipping Assosiation of Jamaioa,
2 Port Royal 3treast,
KINGSTON,

0e0s Mrs Danisl Lett."

I% would be monstrous if imprepriety end dishonesty

were to be Lmputed to the Joverament department. and ite officers on

the flimsient pretext, and without striet mnd slear proof.

The leaunrned Chief Justice in his jJudgment makes the

folloewing esbservations about thn:two affidavite)

"(1)

{2)

(3).

(»)

It 1o net steted in either affidavit thas the

decision as to the award was made wpén the
oseanion of the mesting at the Minlatry of Labour,

- which took place betwesn the 7th er llth Apeild,

and the 19tk April.

Thot deeision may have been arrived ad on the
oocasion then referred to, but it may have been
srrived at oa a subssquent cssasien belween the
date of that meeting 19th April, the date of the
avard, bstause L% was on that latter date that the
Chairman intormed the Becretary of ‘the terms

of the Award',

It wan submitied by Counssl for the Unions that

the date upon whish the Chairmun infermed the
fedretary of the terms of the Award was wreagly
atated in the affidavit as the date of the Award,
and that 1t was intended to stase it as the date of
the moeting at the Ministry of Laboure I may de
that that was the intention but the affidavit ,
slearly states that the cermunication was made en
the ‘said date of the Award’, which was the 19th
April, and which date was mentioned in the previens
paragreph. I am not prepared to assume that a
nistake has taken place in the affidavis.

Put assuning that the date of the desision was
the dats of the meeting, there is nothing fa the
affidavits to show that that dedision was net

~ subsequenbly altered. In fast, the inferenss %o

be drawn from the last paragraph of the Chairman's
affidavit 45 that a shange of epinion 448 take
pluces The terms of the Award, he wmsid, wers
sonmunicated to the Sseretiary upon the date eof the
Award, We know what were ths Serms of the Award,
viss increnses in wages in rompect of four classes
of workerss It 48 elear therefore that what was
sommunicated S0 Mr. Goedin was the amount of the
inoreasss, and nothing about retroactivity. 1
¢annet nee that there 4is any other inferense
available,

(A4
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"(8) It has boan submitted that the deeision as to

the retroactive date may not have been arrived u$
until after 19th April. This submission is based
dpon the failure of the deponents to state that
thedr dedision was arrived st on the date that
the menbers met at the Minmistry of Labour, and
the communigation to the Sesretary of the terms of
the Award on the date of the Award, end the faot
that the Award msde reference only to the increnses

. of paye I am of opinion that this submission Ls
aorredt. :

(6) No mention has besn mode in the affidavits as $0 how

, the draft of the Award wae prepared or by whom.
Presumably, a draft must have besn prepared and
chetked, at lemst, by the Chairmmn, Nor has it
been stated by whom the Award was typeds 1t is
not known whether the originel draft, if there was
one, contained any refersnse to the retroastive
dute. There 4s no evidenge ae to the sireumstanves
under whish the Award wos signed. '

(7) The Award of the Tribusal having been received
by the Seerstary on the 19th April, sust have
besn soploed in his office for the parties, 1f
Mr. Goodin had been informed that the arbidrators
had agreed to make their award retroadtive, how
im 41t tha' when he shetked the c¢opies for the
parties, he did not then notice the omisasion,
and bring 1t to the attention of the Chairman?

(8) Yhe Court has not had the benefit of any
axplenations from Mr. Oeddes, the other membder
of the Tribunal, nor from Mr. Goodin, the
Sesretary. I was informed that both gentle~

mon have left Jammion, Mr, Ged.ies on 206%h
September, and Mr., Goodin on 12th Septeaber.”

When ene eonsiders what had trnhnplrod i-fovol
(a) $he shairman's statement at the meoting of the 9th
and 108k May, namely, that there wss in the Award
an’ aceidental slip or emission,
{b) She letter alleged to have been written en the 1A7th May,
(8) the letter of 24¢h May, stating finally what was in
fost the Award and the submequent filing of the
affidavits of two of the arbitrators,
and wpen the reading on a whole of each of the two affidavits «
one gannod say that one sgrees with $he conolusions arrived at

by tha learnsd Chief Justice.

First of all, what is the proper approash? In Mayer vs.

17, "the approasch that the eourt

sakes t0 en uward has always been to support the validity of the
avard and o make 0vnrr'rcnnoniblo intentment and presumption

in its faveur," 1 must say the same about these affidavits

7
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which are a part of the record, It im either that the
deponants are saying that the deoision of retromctivity vau'nndo
at or hefors the award of the 19th April, or that they are
dishonestly and dclitcrntoly attempting to deceive thé geurt,
in order to give that imprecsion whish wan false they ﬂ‘vﬁuu
motually made that deoision after the 19th April, and peasibly
’ after the 10th May as was suggested by the learned Chief Justioce.

That the Responients nmow diseleim allegat ona of dishenesty
eannot now extricate them from that pesition nor ean the fast
that their notice of motion wam mo formulated ns to emst upon

themselves the huiden of proving a negative.

The relevant part of the Chairmsn'a affidavit reads as
followst

"%. That the Tribunal sonsisted of myself as
Chairsan . Mry Paul Geddes as BEmployers' Representative
and Mr. Roy Johnstons am Workers' Repressntative.
s That on a date subsequent to the 7th of April
1961 and prior to the 19th of April 1961 the
Tribunal met at the Minlotry of Labour, Kingstenm,
and gave econsiderations te the submissions of the
parties,

S¢ That it was unsnimously deoided by mysell and
the other membars of the Tribumal that the inorsases
should be made as etated in our Award dated the 19%h
April 1961 snd also that these inereouses should be
retronctive as of the 15th of May 1960,

6s That after our dealsion an stated abeve, I

pereonally on the said date of the Awnrd, informed

Mrs Be Gy GOODIN and Sedratary of the Tribumal ef the
Serus of the Award.”

The Appellants suggest that the word "Award™ An the sseond
line of paragraph 6 might be read inatead an "dedimion™. On
~ the other hand, the Reapondents suggest thnt in the ttr-; line of
paragraph 3, after the phrase '"that it was unanimously decided”,
it eould Bave been there eolearly stated on what date, Hut that 4t
has not been wo e¢learly stated, and that in a« presesution for
perjury the deponsnt could in his defence sorrestly allegu that he
had Qot in hio affidavit deliberataly stuted that the unanimevs
ld-oiuioa was before the 19sh April,

Reading the affidavit as & whole, and withoud 1nuﬁt1h¢

¢9
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- dishonenty, I thiak it ¢an ba‘rca.ogmbly eonstrued to meam

* what the Respondents eemtends I am not prepared to impute

Ampropriety and dishonesty on this svidence alone.
Mre Roy Johnstone's affidavit reads aw toll;nui

"3, That the Tribumal consisted of Mr.
Noel Py Siivera as Chairmsn, Mr. Paul Geddes aw
Bwployers' Representative and myself,

B¢ The Tribunel met on the Ath and 78 ef
April 1961 and heard the submissions of the
tespestive parties.

S That on the date between the 11tk and 19th
of April 1961 the Tribunal met at the Ministry

of Labour, Kingmton and gave eonsiderations to the
submissions of the parties.

b It wae unanisounly deuided dy the Chairman
of the Tribunal, Mr. Paul Geddes the Employers'
Reprenentative and myself that the increases
should be made as stated in the Award dated the
19¢h of April 1961 and alwe that these inoreveses
should be retronctive as of the 15th of May, 1960%,

In my view pavagreph 6 read with iha othelt parts of the

-~ affidavit, withou: imputing impropriety, agrees with the ooatonttan'

of the Appellants that the deponents wished to sonvey by their
words that the declision as to retroastivity was not made after
the Ech of Appdl, It 1 nd sorrect as to tho\intdr;votuttou
of the words used in thess affidavits, then 1t wo:1d seem that
any burden of'prnot whioh mdght have been plased upon the
Ayyilluntn had Yesn dissharged,

Oounsel for the Appellants, however, further eontended
that as the Uhalrman and Mr. Johnetone were astually iam court and
were there for erosswe_xanination by the other side 4f they wished,
but which was ﬁtcxtnol. and n§ the learned Ohief Justiee himself
may have asked thoae depenents any question he desired aveut the
fasts contained in the affidavits, but having deelined Vo 4o oo
ought not Sherenfter (o impute Lmprepriety to tho‘Arbitrutors
and that %he 1¢nrn¢é ﬁhlct #umttbo was wrong in his findings of
fast and his Jesision on She affidavits: Heme weight was
attached te this cnyuluuion. and I munt, therefore, refer te

She deeision in the sase of Eanoel
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page 317 « that "meither a jJudge nor an umpire han mny right

]
s

‘.‘)ﬁ
y

?

) .

%I underline evidende, taken as m whole establishes that the

to 6all a witneas in n eivil action without the conment of the
partiss, and that arbitrators are bound to obsmerve the rules

of svidence no less than jJudges."

| It would aseém fron the desision of Fullon and Calvert,
1963, AsEoR, page 346 - "that although a judge (or arbitrator)

has no power to oall witnesses without the consent ér the
partiee, a witness who has in faot given evidence, orally

(or by affidavit) may be recalled end may be amked any question
by the sourte” The learned Ohief Ju:tice in this cuse
oxeroined his disoretion and 4id not ask the depenents any |

quastions: 1In ay viaw he wne not ebliged to do se,

ﬁaving eome %0 the oonalnn&&n that the gvidenge,

disputed deolsion of retroactivity was taken before 19th April,
the next question to be determined is whether, the Award
aeverthelens aught to be aet sside in the gircunstandes,

or whether 1t ou ht %o be upheld by reason of the faok that a

~ sorrestion had been made of an accidental slip or omission,

A nusber of cases have been oited on this peint, and

oounsel for the Respondéhte relied -irongly on the ¢ase of

734 « the dec¢isions in these

casas, of goursce, muot be examined on their particular fadts
and the prineiples sxtracted acaordinglyt Anlnwurd iill only
be set smlde on three grounds - nnmolj. for an error of law,
or for misdonduet, or for an Aimproper procuring of an award,
(See Meyers vs. Leanse wupra).

The lodsl Jurisdiction 4s sontained in section 8 of She
Arbitration Law, Chapter 19:. The old liu. on this tapie,
(before the moderm introdustion of the spesial powers of
arbitratées, mo sontained in seation B(e) Chapter 19) is

conveniently summarised in Oomyn's Digest and may be Shus stateds

70




S

'y

) &

.'1“‘ ’ / A”

"the arbltrators sannot reserve to themselves a
further power, since that would enable thea to
make a Aouble award without tha interposition of
those who empowsred them at first.

The arbitrators cannot make their ‘award by
parcels at several times, for when they have made
an award they have executed their authority and
can do no more. '

Therefore an alteration by the arbitrator in
the award, thoupgh only to correst a mistake in
figures, is void 4f made after the delivery of the
award, and even after 4t 15 ready for delivery, and
notice thereof givan to the parties; but the award
in 1ts original astate will stand good,

— gggg e v8, Dromle st, 309. Irvine va. Klnon,
s East, 5%%. However, the arbibrator wmake

affidavit of hie having committed a mistake, the
sourts will get aside the award unless the partiies
will consent to refer the matter bmck to him.

- Hepers vs. ray & Taunton, 115; but see

Dowling and Reylmnd 774."

The moderna atatutory power was enacted to give:
elastiolty to the rigidity of the old lsw and to save time and
expenses The slip or omirsion must bc'in_iuportnnt one,
¢§hcrniuc you do not want Lo remedy it. It 48 no use to make
a rule correoting oslips or omissions that are of ne sort of

importance, as Kennedy, J. =ald in Omley vs. Iink, suprej the

quemtion is mora "whwthur or net the thing whieh is asked for
is & thing, as it meems to me, whish in diseretion ought to be
amended, and 4t matters not how great in importanae the nlip

or omicsion mey be."

In thut case « .

"$he plaintiffe signed jJjudgment in default of
appearance against the defendant, a married
woman, sued in respect of her sepsrate estate.
By mistake the jJudgment was drawn up in the
ordinary form of s personal judgment againat the
defendant, instead of in the appropriate form
laid down by the Court of Appeal in g&g&!ﬂ;.
Mﬂ. 1867, 20 4By, 120. The plaintiffs
having taken out a summons for leave to amend
the judgment so ms to follow the form of
Judgment presoribed in the cane of a Judgment
against a married woman upon a ocontrast sade
during coverture, a Master and a judge ab
echaubers deelined to make any order upon it.",

]
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However, Lord Buckley, Je in that same cave (decided by

majority) saide

"To my mind an error in momething means that the
thing of which you are spesking eontains parss
which are right and parts which are wroag, and
that you are going o alter mo much of 4t anm is
wrong. It i8 not dorrecting an error 4in a
thing whioh is wrong from bLeginning %o end, to
subntitute for 4t somothin, which 4s right.

If this order ayplics I have to see whether
thia Judgment econtainas something whieh is right
and whigh 1 am to correct by adding something,
1f it be a mistake whioh ariped from an
oninalon, or by correoting something 1¢ it be
something whieh requires modification or
sorredtion of some sorts 3o bthat o aee
whether the order applies or not it is vital
in the firet inctance to ses whether this is a
doouaent, parts of whish are right and parte of
wiish are wrongs If I am right in what I have
sald already, thure 16 no part of it whieh s
right. It 18 wrong altogethars"

In my view in She ¢ane before us this award is right
and whish 44 to be sorrected by adding aonéthtng whioh was a
mintakte ariaing by an omission, snd sonmequently the Tribunal

had the power, undey mhatian 8(o), Chapter 19, to sorrest it.

~ Oounsel for the Appellants submit that this Court
has the pewer unier esstion 11 of Chapter 19, to remit She
matter to the arditration Tribunal, but from the eonslusien
I have resshed, the Tribunal having already made its decision
that the inarense of wazes mhould be retronative as from the
15¢h of Hay, 1960, there would be no matter for their

regonmideration and mo, no necensity to remit,

In thia camo this Jourt hes equal: opportunity to

usacss and evaluate the svidencs.

When the question 1siwhat is the proper inference
to be drawn from the faots, an appellate sourt, thowgh it
will naturally attach importance to the judgment of the trial

judge, should form an independent opinionm.

Hensaw v, Austin Motor Ge.
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After full consideration of alllthe evidence in this ;ﬁtter

I have come to the conolusion, with respect, that the learned
Chief Justico came to a wrong decision as to the reasonablév
inferences to be drawn from the oat@blished facta. The
evidenoe adduced by the Respondents if it amounted to a
"gtrong suspicion' merely, did not discharge the legal -
burden of proof which clearly and unmistakenly rested on the

Respondents.

For these reasons I would allow the appeal with costs
to the Appellants here and the Court below. The Respondents
will have the costs of the application for leave to call fresh

evidence.

Dated this 3lst day of December, 1962.

Doevsssosbsvsvbscsssscesssseissinee

Aetge Premident, Court of Appeal
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I agree,

*G 'Firntz a8 to onus of proof, I am clearly of opinion tha?hfhe
/ onus lay upon the respondents to establish the alleged excoén of
/ jurisdiction, The geperal rule is that he who moves }ho court to
act must prove the facts necessary to found the order he seeks, !
’ In thiu'cuse, the respondents seek to have set aside the correction
of an Award which the Arbitration Tribunal has purported to mﬁke
by virtue of a statutory power, It is not suggested that a lack
or excess of jurlsdiction is shown on the face of the record,
The court will only set aside that part of the award inserted by
the correction, if it is satisfied that either there was in faect
no omiesibn or that the omission was not accidental, and it is the
respondents who seek the order who must establish one or other of
these alternatives,
Counsel fof the renpondontn submitted that they should not be
required to prove a negative, The answer to this is, as Bowen,

Y I L.J.y said in the well known case of Abrath v, Northeastern

Railway Company (1883) 11 Q.B.D., 440 at p, 457 =

"If the assertion of a negative is an essential part
of the plaintiff's cnae:the proof of assertion still
rests on the plaintiff,”

It ie essentially important in a case =uch as this, which ias:
relatively bare of evidence, to bear in mind at all times vhere the
legal onus of proof lies, For, assuming that the respondents
;ntablinhed enoujgh to shiift the evidential burden of proof to the
appellahts, all that was necessary for the discharge of this burden
waas for them to equalise the probabilities, In other wﬁrds, they
must establish that there may have been, not, as.the learned Chief

M Justice hel#here was, an accidental omission,

It may be convenient here to state that in the instant case the
document amending the award has not been put in evidence for
reasons to which it is ﬁnneéolsary now to refer, and the case was
fought and determined in the court below on the basis that the letter
of the 24th May correctly recorded the amendment, and that’only the

question of jurisdiction was in imsue, This court accordingly
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, 2,
ruled, during the hearing, that it would consider this appeal on
the basis that, notwithstanding the use of the word "requested" in
the Ministry's letter of May 24, the Tribunal did, by the document

of May 17, purport to amend its award by the addition of an fifth

_paragraph.

As 1 have said, this case involves the purported exercise by
the Arbitrators of their statutory power to correct an error arising
out of an accidental omission in their award. The court was
assisted by a very full discumsion, by Counsel on both sides, of the
principle upop which the Slip Rule is nﬁplied. I do not consider

it necessary to deal at any length with the cases to which we were

referred, It is clear that the rule must be applied with caution.

The fact that the Arbitrators are of opinion, as in this case they
stated they were, that the cirouﬁstances cbnstituto an omisseion,
does not conoclude the matter, The court is entitled to enquire
into the faets, and if satisfied that they do not fall within the
strict limits of the 8lip Rule, it will set aside the correction,
The rule cannot be used for the purpbsa of inperting a ffesh act
of judgment or of substituting one act of judgment fof an earlier
one - Henfree v. Bromley (1856) East 309; Oxley v, Link (1914) 2
K:B. 734 « nor ecan it be used for the purpose of altering a decision
which has been déliberately set out in words, where the words have
proved 1nadequate to express what the Arbitrators intended -
Sutherland v. Hannsvig (1921) 1 K.B., 336 = or where something has
been omitted because of a miatakon view of the law (Bentley v.

0'Sullivan (1925) A,E.R., 546), But it is clear, and 1 did not

~ understand this proposition to be disputed at the Bar, that where

there is an error in the award because some part of the Arbitratorts’
decision was accidentally omitted frdm the award, the Arbitrators
may correct it by addiﬁg what was omitted.
In Oxley v. Link (supra), Buckley, L.J., referring to Order 23,
Rule 11, the Slip Rule Order, said, at page 41 =
"In order to see if this Order applies I have to

sea whether this judgment contains something
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vhich is right and which I am to correct by
adding nom%thing, if it be a mistake arising
from an omission, or by correcting something,
it it be something which requires modification
or correction of some mort."

In theig notice of motion the reapohdentu alleged that the ;‘\
Tribunal had nof made any error arising from any accidental omidﬁion.
The ceourt had, therefore, to determine whether, on the fhcts proved,
it was established either‘that the Tribunal had not prior to the
insue of its award of the 19th April, made a decision d4s to a
retroactive date, or, if it had made the decision, its omission
from the award was a deliberate act of the Tribunal, The learned
Chief Justice held that no decision had been made. |

Counsel -for the appellants have submitted that this finding is
unreasonable and oannot be supported by the qvidence¢ Tho learned
Chief Justice, they contended, did not give sufficient weight to
the statements of the Tribunal made on the 10th May and in the
letter of 17th May; misdirected himself in that he treated as
facts his own unwarranted and question-begging assumptions} mia-
directed himself as to the meaning and purport of the affidavits
sworn by Silvera, the Chairman of the Tribunal and Johnntony, a
member of the Tribunal,

The reasons set out by the learned Chief Justice, or urged by
Counsel for the respondents before us, as justifying the Chief
Justice's finding, are as followsY

1. The failure of the Tribunal tostate promptly

upon receiving letters from Kelly and Shearer that the
retroactive date upon whieh they had decided had been
accidentally omitted from the award; not until the 10th
of May did they state that there had been an error, and

even then they failed to state what the error wap or
\
3\

how it had arisen, \
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4,
2. The Tribunal, by its letter of May 2nd, summoned a
meeting "to olari}y the point at issue”, and invited
| the parties "to make submissions on this matter."
ﬁ By so doing it igpliedly admitted that it had not
-reached a decision as to the date,
%, Neither the‘ctatement of 10th May nor the letter of
24tk May statesclearly and unequivocally that the deciilon
had been reached before the signing of the award on ﬂho
19¢h April, and had been accidentally omitted therefrom,
4, The affidavits are unsatisfactory; do not state
ocategorically that the decision as to the retroactive
.date was arrived at at the same meeting at which the.
inocreased rates of pay were agreed, and leave room for
an inference that that decision was made subsequehtly,
at another meeting held between May 10 and May 17,
Moreover, they do not atate how the error occuﬂ@d, or
explain how it was that no member of the Tribunal
observed the omission at the time of signing the award,
I agree with Counsel for the appellants that some of the
"gatablished facts" set Qut by the learned Chief Justice as sufficient
to shift the onus of proof, are really comments, and I am unable to
accept certain of these comments ae valid, But it cannot be denied
that the failure of the Tribunal to announce promptly that there
was an. error in their award must raise in the mind of the court
- serious doubt as to whether the error did exist, The award itself
| recites that the Unions' claim included a request for inoreased
wages ratroaéﬁive to 4th April, 1960, It had been common ground
at the hearing that the retroactivity arose on the reference to the -
Tribunai,'nnd the Tribunal had heard submisasions on this issue,
It is reasonable to expect thiat on its being pointéd out to the
Tribunal that its award contained no decision on this issue it
would promptly have stated the fact, if it was a faot, that its
decision had been accidentally omitted, Even if, as has been
submitted, the Tribunal felt itself bound in law to convene a meet-

ing on the application of one of the parties it is hard to under-
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‘ stand why it did not make the announcement at the commencement.of

tho peotingo Add to thims silence the unusual circumstance that
Quch an ominqion should pass unnoticed by all three members atid the
Spc%etary. aﬁd. further, the expressed. willingness of the Tribunal
t& ﬁlarify tho issue of the effective date of the award and its
in&ﬂtation to the parties to make submissions on this matter, . In
ﬁy\viaw theée facts are sufficient, in the absence of any satisfact-
/ bry explnnu%ion, to arouse grave suspicién as to whether there was
1n}fact an ‘gmission from the award, and to require a clo.e
oJaminatiyh‘of the faocts which it is said constitute the aceidental
ominuion. !i |
Counsfﬂ fbr the appellants submitted that the Tribunal on
disoovo#ing the error may have been in doubt as to how it could
lcgally bq corrected, and hesitated to make a ntntoment about it
until thog were sure of their power to do so, Counsel pointed out
that the inw (Cap., 329) under which the Tribunal was operating
contninsﬁa power to interpret (section 13), but no reference to the
applicability of the Arbitration Law (Cap. 19), section 8(c) of
which confara'thn pover to correct an error arising from an
accidental omission, There is no evidence that the Arbitrators
became raware of their power to torrect until Shearer made his sub-
mission on May 9th, and it cannot be assumed that they had pfevious‘
knowledge of it « there is no presumption that they know the law
governing their powers and rights (see Kiriri Cotton Co. Ltd. v.
Dewani, 1961, A.E.R, 177 per Lord Denning at page 181),
It was further urged that the lefter of May 2nd is consistent
with uncertainty on the part of the Tribunal as to its powers,
It is useless to speculate now as to what course the procecedinge
on May 9th would have taken had Shearer made submissions when called
upon by the Chairman, In the event no submissions as to e¢larifica~
tion of the award were made for Mr, Lett, Counsel for the Shipping
Associntion, took a preliminary objection to the jurisdiction of the
Tribunal to clarify its award. The parties were heard on this

objection. Shearer referred the Tribunal to section 8(o) of Cap. 19
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and the Tribunal then adjourned to consider the submissions, On
the Iollowing day, ﬁay 10, 1t‘made the announcement that'}t proposed
to act under section 8(c¢) to correcf the error in its award in the
terms which have been referred to by the learned President in his
judgment,

Pausing for a moment to consider the‘position up to this ltago;
in the light of these submissions, one is forced to ask oneself the
question ~ when the Tribunal made 1£n announcement on May 10 did it
mean that the date decided upon had been accidentally omitted from
its aw#rd. or that the Tribunal had omitted to decide upon a date
and that this was an accidental oﬁission? Had the case rested here
I would have felt constrained to support the judgment of the learned
Chief Justice, for I could not say that aﬁ inference that no decision
had been reached was unreasonable, It seems to me, however, to be
errohRous to say that at this stage the onus of proof shifted to the
appellants, for the respondents' cese included the Ministry's letter
of May 24, the contents of which to my mind are important, and which
the learned Chief Justico‘nppears to‘héve treated as pqrt of the
appellants' case, This letter states that the Tribunal had informed
the Ministry that "the award of 19th April, 1961, did not entirely
refleoct the decision of the Tribuﬁal as the operative date of the
avard wvas omitted," The clear meaning of this appears to me to be
thnt'the Tribunal, before 1n§uing its award of 19th April, had made
a decision which included the operative date, but that this part of
the decision was not recorded in the award, The Tribunal then goes
on to state that this omission was accidental, The wording may be
rather laborious, but the maaning is clear, ﬁ

The respondents have disclaimed any allegation of dishonesty on
the part of the Arbitrators, nor is any alleged in their notice of
motion, and I see no reason to assume that the Arbitrators were
deliberately using words which clearly purport to convey one meaning
for the purpose of veiling some other meaning. Nor is there any
evidence that the decision as to/;:trolpective date, if made prior

to the issue of the award, wvas deliberately omitted, In my opinion
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the learned Chief Justice did not attach sufficient weight to the

contents of this letter,

I turn now to consider the two affidavits, The learned Chief

Justice in his judgment stated -

"They purport to allege that the decision as to petro- |

‘activity, and that as to the increase of wage rates 'i
took place on the date when the members met, a date F
between 7th or 1}th April and 19th April, and that E\
both decisions took place on that same date."
But the learned Chief Justice, after a close analysis of their termn,i
held that they did not say what théy purported tosay. . He consideradi
their‘contents sovvague and the omissions so many that they left room
for the inference, which he held.to be the proper inference, that
although a decision may have been reached at the meeting prior to the
- 19th April, this decision was altered at a subsequeht,meeting held b?foro
the issue of the award, and that the decision stated in the corrected
award was only reached after the 10th May, |
‘Imhave carefully considered the leérned Chief Justice's reasoning,
as well as.thé submissions of Counsel for the respondents in suppert,
and am unable to accept that thie ies a reasonable inference. The
affidavits speak of only one meeting for the consideration of the
submissions, And_oniy.one decigion - a unanimous decision - and I can
find nothing in them to justify the inference that there was a subn;quont ‘
meeting for further consideration, or any change of opinion.
The learned Chief Justice said of paragraph 6 of Silvera's affida~
vit .
"Paragraph 6 of the Chalrman's affidavit must now be
looked at -

.(d) "After our decision as stated above" suggests a

s

reference to the two decisions arrived at as stated
lh“paf;graph 5,
(o)_ﬁﬂbn;tﬂwwtaid date of the Award" and "I....,
informed Mr, Goodin,.,...of the terms of the
‘Avard" certainly -t#tei that all Mr, Goodin was .

informed as being the Award was what was in the

8o




Award,vi.e. the increases of pay}

(£) and that gave rise to the inference thnt the terms
of "the decision as stated above" which was
communicated to Mr. Goodin, being only the decisién
ags to the increases of pay, the decision as to
retroactivity had not yet been made,"

It will be noted that the learned Chief Justice here fell into
the same error which he had earlier rejected; of confusing tho
"decision" with the "award", Both affidavits plainfly state that
the decision was in two parts, (1) increased wages, (2) retroactivity.
The award éontains only one part - increased wages, Silvera lay;
that it was he who told the Secretary the terms of Gontents of the
award, He does not say that he told the Secretary the terms of the
decision, I come to the conclusion that Silvera omitted to tell the
Secretary of the second part of the decision, namelyvretroactivity.
This conclusion that the mistake was 8ilvera'silts consistent with the
silence of the Tribunal when the omission was discovered and with fhe
otherwise inexplicable conduct of the Secretary, for it is the
Chairman who would have to speak for the Tribunal; and there is no
evidence that the Secretary knew more of the decision than what was
stated in the award, |

Counsel for the respondents submi tted that 1f it subsequently
turned out to be the fact that the decision as to retroactivity was
made after April 19, the deponents could not be convicted of perjury
because the paragraphs in their affidavite which refer to the decision
arrived at and which are in similar terms, do not expressly state that
this decision was made at the meeting referred to in the preceding
paragraph, = Assuming, without aceepting, that thie is correct, it
atiil remains that the affidavits, having regard to the sequence of the
paragraphs, cieafly'purport to convey that the decision as to retro~
activity was taken at the only meeting to which they refer, I am hot
prepared to assume that they have been prepared and sworn with the

'object of concealing the truth and of evading a possible prosecutian
for perjury,

e

It would undoubtedly have been preferable and more satisfactory




94
if the affidavits had set out fully the circumstances in which the ;
i

errbt occurred so that the court inquiring into the matter might haég
all the facts before it, but the similarity of the two afTidavits \
indicates th#t they were drafted by the same hand,.and thextwo \
arbitrators who were not parties to the case may have been content to \\ |
dépose to what the parties' solicitors considered sufficient, so long -
as they were satisfied thét what they were swearing towas aubstantialfy
true. It was stated at the Bar that the two arbitrators were in o
court, ready to testify if required, but that Counsel for the
appellants stated that they would not be required for cross-examination.

-~ It would be unfair, by innuendo or otherwise, to impute
prevarication to them when the.opportunity to investigate their state-
ménts in their affidavits was not taken. For my part, I am content’
to accept tﬁe affidavits as meaning what they purport to convey, and
not to seek a:hidden meaning based upon the niéeties of language,

To sum up, It appearing on the face of the proceedings that

the Tribunal had purported to exercise its statutory power to correct
an error arising out of an accidental omission, the onus of proving
that it acted in excess of that powsr lay upon the respondents who
‘moved to set aside the amendment. The evidence as to the Tiibunal'l
gilence and its summoning a meeting to clarify its award and hear
submissions on retroactivity, does suggest ﬁhat no decision had been
taken, The letter of May 24 and the two uffiduvits' however;”
sufficiently state that this decision had been taken prior to the
issue of the award, and, as I see it, that the Chairman accidentally
omitted to tell thb Secretary about it, 1 do not think that the
facts warrant the inferencesof a second meeting, a change ofIOpinion,

and then after May 10, a final decision on retroactivity, whick the

e .

. learned Chief Justice has drawn,

i , v

! In my opinion the respondents failed toestablish that the
ciroumstances did not fall within the ambit of section 8(c) of the

Arbitration Law, and ﬁhia appeal should be allowed»i&#h—eoa&a—he#&
and-belews V agree il M order frifirned ae wend.
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I regret that I find myself in the invidiéus position
of having, with great respect, tc dissent from the judgn;ntq,
delivered by my brethren herein,

" It appears te me that the Tribunal having delivered

its award of the 19th April 1961, became functus efficie and
could net therefere make any uﬁblequent amendment of or additien
to its avard, Prima facie therefore the docﬁnent of the A
19th Apr1111961 must be taken as the award of the Tribunal,
The Tribunal hevever purperted to make an amendment te the
avard by the addition of clause V, making it retreactive
to the 15th of May 1960, This it purperted to do under the
provisien of 8.8(¢c) ef the Arbitration Law, Cap. 19, on
the ground that the award centained an error arising from
an accidental omission to include the claunse as to rotroﬁetiviiy.

Whether or net the Tribunal could so amend the award
dcpondéd on whether or not 4t had in fact arrived at the decision
as to retreactivity befeore the avard was signed and such decision
wvas accidentally emitted from the award,

In these circumstances the’question arises, on wvhom
did the general burden of proef lie,

1f the Tribunai had been made the defendents in this
matter I think the burden vould have beem on it to establish the
validity of the amendment, It is true that in this case the
appellants are net seeking to enforei the award, 1Indeed there
. does net appear to be any power in the aﬁpcllnntu to enferce the
avard, as it is previded by Sec, 10(5) of Cap., 329, that the
awvard shall be binding Qh the empleyer and workers te whem the
avard rolates, and uhall be an implied term of the contrsct
“between the employer and werkers, It weuld seem that only the
vorkers could enforce the avard, The appellants are however the
representatives of the workers, and will ebviously benefit if the
anondﬁont is alloved to stand, In these circumstandes would

there be any enus on the sppellants to establish the validity
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of the amendment? It im not an easy question to decide,
but as it waw the respondents who were seeking to set aside
the purported amendment I am prepared to adopt the viewsthat S

the onus was on them to ahow that the Tribunal had net nade :‘ A

the decision as to retroactivity before they signed the&ward' ;\

of the 19th April, 4 1961, This they must do either by\ : “

direct evidence or by evidence from which it would be ren;onubie \
- and more probable than not to draw such an inference, ji K

?
The evidence tendered by the Respondents show thd

)

following i~ '

1, The Tribunal sat on the 4th and 7th April, 1961
and considered the submissions made by the pu{@iou,
including submissions on the gquestion: of retﬂggctivitys

2, On 19th April, 1961, the Tribunal made its uw&r&xgrunt-
ing inefease- in the tates of wagés‘payabie.xﬁutg\
;ilent as to the issue of retroactivity, f\\

3+ The award vas forvarded to the parties by the ﬁdnintry
of Labour on the 28th April, 1961, |

A, On the 28th April, 1961, Mr, Kelly wrote the Mjrtetry
of Labour, pointing out that the avard did not contain

an operative date, notwithstanding the fact thathﬁhd

[

Unions had sought to have it retrospective to the ! p

A
|

Srd, April, 1960, and requesting clarification
of the matter, | ‘ v 4
5., On the 1st May, 1961, Mr., Shearer wrote the Hlniofry
of Labour pointing out that the awvard omitted reference
to the portion of the dispute as to retroactivity, and
requesting an interﬁretatlon by the Tribunal under
Seec. 13 of Cap. 329 on the question of the date on
whieh the new rates shounld becom? operative,
6. On the 2nd May, 1961, Mr. ’oodln, the Secretary of the
Tridbunal, tolophdned Mr, wilmun, the Selicitor fer
the respondents, advising that Mr, Silvera, the

Chairman eof the Tribunal wished te know whether the

8y




7.

9.

-3 -

~ respondents would consent to the Tribunal dealing

with Mr. Shearer's letter without a hearing, under
S8ee, 13 of Cap. 329, Mr; Wilman informed Mr, Goodin

that the respondents did not so consent, o

On the samo day the Secretary of the Tribunal wrote the

respondents rofotring to the letters from Messws. Kelly
and Shearer, and stating that the Tribunal was prepared
to elarify the peint in {ssue, and in aqeordanén with
B8ec, 13 of Cyup: 329 it decided to invite them to make
subnissions dh the matier at 2.15.p.n. on.th; 9th of May,
1961,

On the 9th of May, 1961, the Tribunal met and after hear-
ing submissions from the pirticu as to whether it could

aot under Sec, 13 of Cap. 329, or See, 8(ec) of Cap. 19,

" adjourned to the 10th of May 1961, to consider its

ruling on the point.
On the 10th of May, 1961, the Trihunal resumed its

sitting and instead of meking & ruling on the submiseions

“whiech were made on the 9th of May, made the following

annanncoﬁcnt -
ewwwwwaThe fribunal at this stage would like
to say that there is in the avard an error
arising from an aFcidcntnl omiseion, The
Tribunal 18 of. the viev that this error once
corrected vill ansver the question of the
Honourable Hugh Shearer and the Honourable Thoasy
Kelly, In the light of the foregeing, the Tribuna
-has net addressed f{ts mind to the submissions of
yesterday, bdbut having ro;nrd to Sec, 24 and Bes,
8(e) of the Arbitration Law, Cap. 19, it will
endeaveur fo correct this error, The ;orr0ction
will be forwnrded to the proper anthority in due
coﬁrlo aﬁd.tho interested parties will, we are
iutd. b( informed of the nature and import of

this correction,”
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iO. On the 24th May, 1961, Mr, Goodin, who was thenltha‘Aeting
Fermanent Secretary of the Ministry of Lobour, wrote the
letter 2;pearing at page 157 of the rccord‘to the res-
pohdcntl stating inter alia:
"the Tribunal...informed the Ministry of Labour
‘that tho award of the 19th April, 1961 did net
entifely reflect the decision of the Tribunal,
as the operative date of the award was omitted
and that this conlitﬁntod an error ari-1n| out
of sn accidental o-lsuioﬁ. The Tribunal in their
aforesaid letter requested that thc avard be
corrected t§ roadl—-—uu(v) That these wage rates
should be retroactive to 15th May, 1960."
It.appcaru to me that if theyrribunal had come t§ a
deciaion before the 19th April, 1961, ﬁhat the increased wage
rates should be retroactive to the 15th of May, 1960, but due to
an aeﬁidontnl slip or omission this was not stated in the
avard of fho 19th April, 1961, it would be reasonable and
natural to expect that when the matter was blodght te its
attention by the letters of Messrs. Kelly and Shearer, it would h
have immediately informed the perties that it had in faot
wade such a decinion, but that the decision had been acsidente
ally omitted from the nwnrd.' Not only did the Tribunal not
do so, but at no time during the meéting on the 9th of May,
vas it so stated, BEven on the 10th of May, when, without
addriallng 4ts mind to the submissions made by the par?ioa |
on the 9th in respeet of which it had adjourned to give @
ruling on the1Oth, {t u@atcd tﬁat at that stege it would
liho to stote that there was in the award an error arising
from an eccidental omission, one would have expected that it
would at’that stage have stated what the errer was and hew
it came to be made,
In my view on ihc facts established by the respondents

dewvn to the 10th of May, 1961, the only reasenable and
. gé
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probable inference to be drawn was that the Tribunal had not
in fact made any decision as to rétronctlvity bofore.tho
19th‘Aprll, 1961, whether from an oversight or othorw®se, and
as this vas an iesue in respeet of which they should have made
n deciaion, they purported to give themaelves the pover to do
so under Soc, 8(c) of the Arbitration lLaw, Cap. 19, on the basis
of having made en aceidental slip or omission by their failure
to decide that issue,

I do not think that the letier of the 24th of May, 1961
from the Ministry of Labour to the respondents is inconsistent
vith this inference., That letier may be construed as meaning
that the Tribunal had made an error arising out of an accidental

omission to inelude an operstive date in the avard and (the

"matter having been brought to their attention by the letters

from Hclnrsé Kelly and S8henrer resulting in the proceocdings
of the 9th and 1Uth of May) were now correcting that errer,
by inserting an operative date (decided on as a result of the
procesdings of the Jth and 10th May)., 1In these éircnniinneal
theavard of the 19th of Aprll, 1961 wonld not refleet the
decision of’thc Tribunal, |

1 agree with the view expressad by the learned Chief
Justice (at page 180 of his Judénent) that enongh was proved by
the ro;pondontn to shift the onue to the appellants; |

| fhc only uvlddnco tendered by the nppellants were the

affidavits of Mr, Noel P, 8Silvera, the Cheairmen of the Tribunel
snd Mr, Roy Johnstvno.'the vorkers representative on the Tribunal,

Nov if the Tribunal had in faet de¢ided on an opeorative
date for the inereanses before the 19th of April, 1961, aﬁd this
was aceldentally omitted from ite award, th; ¢cireumstanees in
which this antintied would be peculiarly within the knowledge éf
Messrs, Silvera and Johnstone and one wonld expect that such
circumstances would be stated clearly and unequivoeally and in
some dotuil in the affidavits which they -vorn‘on behalf °f,th'

appellants, particularly when at that stage it vas known exmotly
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what the respondents were eslleging, 1 regret to say that
in my view nefther of these affidavits could claim these
qnalit;eu. and I think that most{ of the eriticisms n;ae in res-
pect of them by the learned Chief Justice were justified,
| But even if these affidavits conld semdd be construed to
mean that the decision as to retroactivity was made before
the 19th of April, 1961, that wonld not be the end of the
matter, The gueslion would siill remain whether the failure
to include the decision in the award was due to an accidental
#lip or omission; New the circumstances in which the alleged
omission oceurred could not he known to the respondents, Those
circumstances ‘would all be matters peculiarly within the know-
ledge of Messrs, S8ilvera and Johnstone, who had svorn Eeidavits
on behalf of the appellnﬁts, and who could gquite easily have
stated the facte if there were any, showing how the accidental
slip or omission had occurred, In my view the onus at that stage
‘was on the appellants to establish net only that the decision as to
| retroactivity had been made before the 19th of April, 1961
but that the failure to include it in the award was due to an
accidental slip or omission, Uplto now no one knews whetheri«
(2) Mr. Silvera communicated the ddcision as to
retroactivity to Mr, Goodin, and if so, how
‘the communication was made and how it came
about that the decision was omitted from the
awvard when it was being prepared, or
(b) Mr. Silvera omitted to communicate the deeision
to Mr, Goodin, and if so, how it came about that
none of the memhers of the Tribunal discovered the
omission when the award (a comparatively short
. deeument) was being signed,
The Court eﬁnnot presume that an aceidental slip
or omission had eccurred, The appellantgwust establish this
on a balance of probabilities, and in my view they falled te

do s0 on the evidence which they tendered in the Court below,

23
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Much has been made by the appellants of the fact fhat;
the respondents made no allegation of fraud or diahoﬁeuty'a;ninlt
the Tribundl. An allegation of fraud or dishonesty iuAﬁ serious
allegation and ene that can not be established except by some

cogent and direct evidence. As peinted out before, the eir-

cumstances in which the alleged aceidental slip or omissien

occurred were pzculiarly vithin the knowledge of the members

of the Tribunal and in those circumstances the respondents

in my view very properly refrained from making anynliegation

of fraud or dishonesty, The meybers of the Tribunal were the
only peraohs vho could say exactly how the alleged slip or
omission eceurred but they cﬁose.not te do so. The conduct

of the Tribunal can only he guag@d by a comparison with what
one would expect of reasonable men in their position and if
tﬁe Tribunal by ites conduet lays itself open iightly or wrongly
to suﬁpieioni of impropriety they only have themselves to blame
for that,

I am not sure thst I would have reached some of the
conclusions reached by the learned Chief Juatice in this case,
but that ie not the test. 1In my view he applied himself with
great care to a difficult and unusual task and 1 find myself
unable to say that he was wrong in the decision to which he came,

With regard to the question of remission, I do mot |
agree that the sbsence of a motion to remit in accordance
with 0,59, r.39 and 0.6&, r.14 would preclude the making
of an order for remission in this case if the circumstances
othefvise warranted such sn erder. The icarned Chief Justice
did nbt. hovever, base his refusal to remit on the absence
of a iotion. but also considered the matter on the merits and -

in the exercise of his diseretion refused remission, It has

not been shewn that he exercised his discretien on any wremg = ﬁ\
/
/
principle, and I ¢an see ne reason to interfere, For these ‘ﬁ :
reasons ] would dismiss the appeal with costs to the roqponl?lﬁiv

‘I agree that the respondents should have the costq of ¥
27




‘ . / 5,,,._
R . /]
K o
. : . -l
- “ i .

-8'—

application for leave to call fresh evidence,
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Judge of Appeal (Ag.)
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