Before: The Acting President
Mr, Justice Lewis
Mr, Justiee Waddington.

Bustanante Industrial Trade Union The Shipping Associa-
United Port Workers & Secamen's Union ) vs, tion of Jamaica,
The Trades Union Congress of Jamnica

Mr, B.C,L., Parkinson . for PBustamente Industrial
Trade Union,

Mr. David Coore, Q.C, " fter United Port Workers Unien,
Viscount Bledisloe Q.C. fer Respesndents.

APPLICATION POR LHAVR TO CALL PRESH RVIDENCE

In thi-'-niioi, the principles to be applied in the bearing of
applications befere the Court of Appeal to eall fresh evidence or for
retrial are iicarly onuntigiod in the cases aitdd Sy Counsel,

The deed in furnbﬁllfvi. Duvael, 1902 A.C, p.A36 (the case from
Jomaien) was registered twe years after its date bnt'vui in Court
and could bave been produced, There was ne discovery of documents,
It was stated by Lerd Lindly in the Privy Celineil that the deed might
perhaps have been useful to the appellants at the trial for the eresg-
examination ef the wife but that was all that could be said about it,
1 weuld say the same of this document herein, exhibit ﬁbh.l.l dated
17th May, 1961, had it been producéd at the trisl, The refusal inm
that case te enll fresh jvideneo was upheld,

In B.H, bewis & Son Ltd. vs., Merelli et al 1948, 2 A,E.R. page

1021, at the hearing the suggestion that the Rent Acts were not

applicable to the premises, as slaimed by the defendants, was

disclaimed by the pleintiffss It was held that the plaintiff
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wvould not be allowed to eall fresh evidence to dispute, hovavot.
conclusive the ovidenoq, what she admitted and thereby preclunded
the defendant from eliciting further evidence. In that cane fto-ﬁ
evidence then sought to hovuddueed. namely, a certificate ef the
rateable value of the premises, could easily have been‘obtulnod.
The evidence in the instant oaai before us certainly could have
been disclosed by the deponents = the arbitrators, Mr, Silvera

and Mr, Johnstone « in their affidavits but they omitted ss to do,

In Rovell vs Pratt, 1938 A,C, page 101, the County Court Judge
held that a return that vas prohibited from production by statute
eould not be tendered in evidence., The Court of Appeal held that
the Potato Marketing Board was not a Government department and that
the return‘vui not privileged from production, On ap§051 te the
House of Lordu'it was held tha£ if a litigant is unable te secure the
production at the trial eof a dovument in the hands of a third party
vho has no'juqt excuse for withhelding it, that alone iQ net a ground
for holding that a asubstantial irong or mi-curria‘o of justice has

been oceasioned, eor for ordering a new trial, Such a litigant is in

no better position to demand a new trial than one vho failed to secure

the attendance on subpeena of & witness, the ether party to the
litigation being i{n ne way responsible for the failure,

In Brown vs Dean, 1910, A,C, (H.L.)374, 1} was held Ahat a new
trial would net bs granted on sffidavits vhich shov nothing in the
nature of snrpri-e.'fraid oy censpiracy « nething to shov that with
reasonable diligence the infermation nlleged could not have been
obiained at the first trial., In tha? case a schoolgirl sued and
ohtained judgment sgainst the scheolmaster for sssault, It vas
sought to adduce fresh evidense that the child's injuries had been
caused !roi chastisement by her mother on the day after the alleged

assault by the schoolmastery It was alleged in that case also that

the fresh svidence could not have been obtained by reasonable diligence,

The application to admit fresh evidence was however refused,
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' The three conditions to be fulfilled, ms stated by Denning, I.J.,
in Ladd va, Marshell, 195k (3) A.E.R, pnge 749, are as follews:
(1) It must be shown that the ovidence could ndt be ebtained
with reasonable dilluonﬁu for use at the trial,
(9)‘ The evidenue.muat be sueh as would have an important
influence in the result of the case; and
(3) It must ve apparently eredible although {t need not
/be inuontroverf!blo.
A somevhat broader approach was enunciated by lLord Halsbury in
Re Neath Herbour Smelting & Rolling Works 188%-6 (2) T.L.R. page 94,
Re saidi
"It would be disastrous to the administration of
Justice if it could be suppssed that by reasen
::t?:y technieality the roal truth conld be shué
That was the case of the begue shareholders in s winding up,
It was also urged in that cnse that the potltioher could not with any
reasonshle diligence have diicevered the faets vhich he then alleged as
to those bogus shareholders. The appliention for fresh evidence vas
hovever granted in that ocnse and is strongly relied on by the applicants
in this case before us, as also the tase of Crook ve, Derdbyshire, 1961,
(3) AE.R., pege 791, |
In the epplieation fer fresh evidence before us, an Arbitration
Tribunal on the 19th April, 1961, isswed its Award contained in four
parazraphi relating to the ineresse of wages to be paid te fonrhpop-rato
categories of laubourers, 1t was alleged a fifth paragraph worded as

followa:

"that these wage rates should be rotroaétivo to
15th May, 1960."

wap omitied by some unaccountable errer or mistake from the written er
signed Award,

It was desired to establish that this £ifth paragraph was a
part of the Award which had been communicated to ihe Secretary of the

Arbitration Tribunal but was inadvertently oemitted.
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The applicanis in the wmotion before the Chief Justice in this
matter submitted twe affidavits « one by the Chairman, Mr, Noel &tlﬁcr..
dated the 25th September, 1961, in which he states as follows:

Paragraph &: "That on & date subsequent to the 7th of
April, 1961, and prior to the 19th April,
1961, the Tribunal met at the Ministry of
Labeur, Kingston, and gave sonsiderations to
the submissions of the parties.”

"5. That it was unenimously decided by myself
and the ether menmbers of the Tribunal that
the ineresnes should he made as stated in our
Award dated the 19th April, 1961, end alse
that these inoreases should be retrosetive
as of the 15th of May, 1960,

6. That after our decision as stated above, 1
persenally on the said dote of the Award, in-
formed Mr, F,0, Gooden and Sccretary of the
fribenal of the Terms of the Award,."

and by My, Roy Johnstone, another Arbitrator, In his affidavit of the
same date he states at paragraph 35

"That on a date between the 1ith and 19¢th of
April, 1961, the Tribuoal met at the Ministry
of laboar, Kingston, and gave eonsidorations to
the submissions of the purties.”

Paragraph 61 "it was wnanimously decided by the Chairman
of the Tribunal, Mr, Paul Geddes the Empleyers!
Representative and mysclf that the inereases
should be made as stated in the Award dated
the 19¢h of April, 1961, end alwo that these
inoresscs ashould be retroactive as ef the 15th
of M". 1960,

The present respondents applied by ﬁntton before the Chief
Juatice to set aside eny amendwent of, or sdditions to, the Award of as

Arbitration Tribunal appeinted under the Publie Serviees Arbitration

Law, Cap,329, dated 19th April, 1961,

The Chief Justice in his judgment said that he was satisfied
thet the Award as signed by three Arbitrators on the 19th April, 1961,
exavtly exprdnssd the deoisiem of the Arbitrators as vh@t they had then
arrived at, That is to say, the fifth paragraph above referred to was
not inslnded ih‘thuvnward¢ _ |

It wvas now nonght te adduse fresh evidense in the natare of u‘
letter dated the 19¢h May, 19631, signed by the three Arbitrators and
ndﬂr--aad to the Permanent Seeretary, Ministry of latour (a cepy of
which only has been adiuced) in which letter it ie nlleged that the
Arbitrators stated categericelly that the Award setunlly mede by them
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en the 19%th of April, 1961, should have somtained the disputed
paragraph (3) and that the Tribunal had et in private ncnalaﬁlnt

the Hinistry of labeur en or about the 19¢h April, 1963, and that

the Award was unanimeusly agreed npon as stated and that its deeisfon
contnined the disputed peragraph (3),

The npplication te e¢nl)l fresh evistence sontained in that letter
of the 19th May, 1961, is new vpposed by the respondents, the 8hlp§1n¢
Ansoeintion of Jﬁunina.

Mr. Bhenrer, on bebalf of the applionnt, in his afkidnvlt dated
the Ath of April, !ﬁﬂﬂ. and in supperd of thiw epplicstion, states that
on the 13th of October, 1961, sulisequent to the delivery by the Chief
Justice of his judgnent, he reeeived a copy of this letter dated 194h
May, 1961 (Ex.H.L.5.1) vhich was net available before, and that had 1t
been received prier te the hearing of the vatter before the Chief
Justice it would have heen tendered by his welieitors at that hearing.

It vust, however, be pointed out that it is net serfously dise
puted new that the eontents of that ledter (Fx,H.L.81) signné by the
Arbitrators smst have been known te the Arbitrators when they made their
affidavite en the 29th Seplember, 1961) but they made no mention of it.

+There is evidense that application wvas rade fo thovntniutry of
lLabour by the respendents for » eopy of this letter but the same was
refused,

In Duncan ve, Campbell Leiwd & Ce.b4d,, 19A2,(1) A.E.R., page 587,
14 was beld that an objestion to the produetion of /ecuments duly takenm
by the Head of m Government d-pnrtuhnt should he treated by the Court
as conelusive. The applicants may they made no similar requeat; they
sontemplated the receipt of a similar weply,

The Chief J ntise, after an exhaustive snalysia of the evidense,
0nn§ te the deelsion above ltntuayfn his judgment he eritisised the
aftidavits of the Arhitrators ns to the unesriainty of the date of the
Award and nlso mnde ohservationa and stristures direeted against the
Miniatry of Laheusr for refusing ti glv§ Ve the parties soples of the
sorrespondence relating to the Award harein, ard in perticuior thie

l’ti"'. ﬂ.l«.ﬂ.’ ‘i
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It is obviocusly extremely u desirable at this stege to go inte

a ninnte exsmination of the evidence in support of the applieation,

It would seem, howevor, to us, rather, o me, that the m&in insue is

whether the first limb of Lord Denning's triligmyhas.been satisfied,

namely, the men-availability of she evidence at the trial which
eonld net be sceunred with ressonable diligence, This prcrcqniuiii
cannot be regarded as envisaged by lord Ralsbury in Neath's case as &

technioality, for even in that onse the absence of prier knowledge ;f

‘the faed of the shareholders being 'bogue’ ﬁaa & material consideration,

fn this iassuve, these peints have to he sonsidered:

Firatly, the Chairman, Mr., Silvera, having signed the letter

en the 17th ﬂay, 1961, would knowledge of its contents be available to

the applieants through their deponents as on the 2§th September, 1961,
the dnta'uf h1..ut£1¢uvit? 1 should think e, |

Seconily, weuld the lettor be available t& the Chairmen on
application to the Ministry, or would he be refused access (as indeed
1% vas rofused the respendents) te him own Awerd? 1 think net,

Thirdly, was sny attempt made to ehtain it for the purposes of
his affidavit, or was it conaidered umnesessary then in view of the
clarity of pavagraph (5 ) of the Chairman's afridavid?

Yourthly, is lack of diligence indigated by the faiiure of the
ipplttunto to make th;lr ovn request ;t the Miniatry, and failure to
issus & subposns to soowre its preduction? , "

Fifthly, would Mr, Shearer's lateiroseipt of the letter en the
13th of Ooteber, 1961, affeet fits availubility and laeck of dfligence
in not obtaining or attempting to seeurs 147 In his nffidavit he saya:

"Had the sald copy letter been veceived by we prier te the
hearing of the motien herein, I would have handed it to
the wolicitor for the appellants for use at tho hearing
before the learned Chief Justice.”

1 would regurd this as somevbat ambigueus, but one turns to
paragraph 2 of his affidevit for meme clarificontion, It sayat

"o the best of my knovledge, information and belief, I

would met have received the said cepy letter dut for the
remarks of the Chief Justiee in the 'Daily Clemner'."
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¥ell, this is somevbat vague in a matter of this kind under
reviev to be of real aseistnnce. Certoinly, however, he doen nii say
that he made npplication and thet the same wns refaned. Counsel was
constrained to adwit no anch npplicotion wau'made..

. New, wonld this statement by Counsel for the applieants that

they propesed to eall no further evidence with knewledge of the
existence of the letter, now preclude them from asking for its

preduction as fresh evidence « ex post facte - after learning but did not
anticipate or sxpeet the vievs taken by the Trial Judge of the affi-
davits upen which they rested their csase?

In my view, it is ressonable to nssume that the applicant's
advigers relied 1mpliclt3;%and rested their ease vith confidence, on this
iliuo, on the tvidtntc‘aaﬁininnd in ontogurlinl terms in parsgraph (%)
st the chairmun'n affidavit and ignored the avnilability and neoonnity
of production of the letter at the trial, Tkiu, in my view, would be
quite understandable, They had the affidavit from the person whe weuld
know more than anng&”oloc of the Award = the eriginater of the letter
or letters tv the wikintry, the fens et srige ' -
the Chairuwan ef the Tribunal,

The attitude may well have been, 'Why shouid we verry? ﬁi have
the Chairman of the Tridbunsl who has stated in his affidavit in enteger
¢al terms na feollewss

"That 14 was wiinnimously decided by myself snd the
other nembers of the Tribunal that the incresses -
shonld be made as stnted in eur Award dated the 19th
of April, 1961, and nlse that these increases shonld
be retroactive as of the 15th May, 1960"
" and ve need no mere,’ That, 1 think, was quite an understandabdle
attitude,

1 have considered all these aspests ond at this stage wvould say
no more tham that in each of these relevant sireumstiances, the scale
has turned againat the applicants., That is the weight of the evidense
‘on my mind and I nueb give effect to i¢,

The application, in my view, therefore, sught te ho refused,

(Contta,)
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I agree, thp main issue whieh was argued before us, as the
lcarned President has uytd. vas the question of dfligence on the pard
of the spplicants, Could this dqoummnt vhich is now seught te be
introduted inte evidense have béeon sbiained by the exereise of
reasonable care and diligence?

This is net a easne whiro,th- applieants were not aware
of the axistence of the document and aftervards bHecame aware of it,
This is a case in whieh they knew of its existence but took ne steps
to precure it. Frow er ahout the 24th Hay, when the applicants
rneélvod their sepy of the letter, or the letter informing them of the |
c¢hange ~ the purperted correstion by the Tribunal, they were aware
that the Tridunal had written the Mlnlntiy the letter vhich is now
sought to be introduced, Between the 24th of May and the 19th of '
Septewber they took ne n¥3§§7zfrubtuin & vopy of this letter, ﬁn the
19th of Septomber, Mr.Wilmot swore anm n#fidavit which was put in by the
respondents, e copy eof which was served upon the applicants, exhibiting
esorrespondence between the respsndents?! solicitors and the linistry,
in which 8 request was made by ‘hem fer a eopy of this letter and vhich

the Miniutry refused te supply.

It is internntingvto note thot up to that time the sppliecants
thomselves had filed mo affidavits vhatever in cennsetion vith the
wotien, The metion came on for hqarln‘ en the 2%th of September, 1961,
and on that day the applicants filed $we affidevits, ene by Silvers,
Chairman of the Tribunal, and the ether by Johnstone, ene ef the
arbitraters. When these affidavits were swern it was within the
knowledge of the spplisants that the Shipping Asseciation had bees
refused & copy of this letter, and it vas also vithin theiy knowledge
that tbilvlittct.hid heen signed by the two persons whe were abeut
to swenr the aSfidavits en their behalf, FEven then,they wade no |
attempt to ebtain o copy of the letter,

Aswuming that they theught that it would bo useless to do we,
one faile to understand why they did not obtein from the Chairman

and the other mewmber of the Tridunal elthcr'uopiou of the letter,
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12 they had them, or, at any rate, the infornation which was

in the letter and to whioh either of these persons was eosmpetent

to evear,

It ie diffioult to belinve that the Ministry vould have
: rotnntd'to the Chairwan vf the Tritunal a copy of the letter whioh
he anéd his colleagues had written te them, if an npplicntion b;d been
made for the eopy, er even to permit inspeetion by these persons fer
the parpose of refreshing tbeir memory in order te assiat the ciurt
as te vhat had happened, But the Conrt finds that ne mantion is made
in either affidavit of the fost thot sueh a letter had indeed been
written, One is tenpted 4o vonder, as the learned Prculd§ut has
pointed ont, whether it ccvurred te the applicants at all that thii
latt-r'vun hr‘ihpvrtnnai and that 1t vas necessary for them to go
inte greater detail about fts esntonés ;lthqr by procuring s copy of
the letter or by having its centents swern to in tﬁo affidavid,

The Courd han beon ssked Lo take a realistic approsch to
this nnttnr‘and'n't to deal vitﬁ teehnionlition or to prevent the
truth from being brought out by " t&a sarrew appreach, amd in
conneetion with this it is sald that sinoe the nppliuuatn know -
1 presume by that they mean knew after the 19th of Septomber «
that the Ministry had refused te supply the copy te the respondents,
that 44 van.unnlu-n to sabpesna the Ministry to prnduéo the letter,
1 om mot convinoed that that is @ valld submission, It seems to me
that there is s far ory betwoen refusing to supply & copy of a
letter before proeeedings have cormenved and refusing te preduce
the letter in Gourt, either at the inutance of a party er threugh
tbe good office of the members of the Tribunal. 1f a subpeena
had been issved, it might very well be that the Ministry would
beve brought the letter inte Ceurt, taking the view that although
they wonld net supply it te oue party withouds the eonsent of the
ether, that they would supply it te the Court. But it is unnecessary,
in wy view, for this Courd to spesulate about 1% Levause the faet

is that no subpeena was issuedjy ne applieation was ever made and

no refevense was sver made to thia letter en behalf of the applicants
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even in the affidavits of the members of the Tribunal.
It would appear that the importance of the letter has
enly become apparent as & result of the strictures and commonts made

by the learned Chief Justive in the course of his judgment, While

.that would net he the greund for rotuﬁing this applicatien, it i

& fact which mmst be Saken inte censideratien vhen one lnok-int the
background againat which this application is made, Having regard
to the view that I have takenm, nnmoly,ﬁhat the applicante did ;ot
exercise due diligence ¢o ebtain this evidence, it is not necessary
for me te consider the submission that was made with respect te
fta sdmissibility, Xt weuld appear that a copy of the eriginal awerd
was put in and that a cepy ef the letisr.ef.thei24th was put in
without ebjection, and those nnttaii might have b;on petant in tho
Court's Qonoidorutitﬁ of vhat course it -hoﬁld toke, had 1t been
minded te grant this application, buts I do not think £t is neecunary
to denl further with that sapest of the cane,

1 agree, therefore, that the applicants have failed %o
satisfy the Court as to the lltnt condition vhich ia necessary
to be fulfilled before an application of this sort could be

grapted, and I would refuse this application,

1 also agree with the judgments delivered by ghe Learned
President and my Brether lewin, 1 would merely like to nddwth;t
Mr. Coore in his arguments said that this lctt;r vas & doou-opi
which frem its ineeption the parties wvere anxinus te obtainm, yet
the only setien that wae taken by the gpplioantn in thin matter
was to file two affidavits in the afterncon of the 25th ef Beptember,
after the learned Counnel for the upplicanto then had already
closed thelr ease, sofaras the facts were concorned, en behal? of

the Skipping Assecistien,
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1 do net think that that aection en the part ef the
applicants - or 1 shounld say, rather, the lack of actien ~ could
fairly be desceribed au.q¥%£gino of reasenable diligence enabling
them to comply with the first of the thres conditions laid dewn
for the exercise of the Court's diseretion, 1 agree, therefore,

that the application sheuld be refused.

57




