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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 85/90

COR: THE HON. MR. JUSTICE CAREY J.A.
THE HOM. MR. JUSTICE GORDON J.A.
THE HON. MR. JUSTICE PATTERSON J.A. (AG.)
BETWEEN RADCLIFFE BUTLER PLAINTIFF/APPELLANT

AND NORMA BUTLER DEFENDANT/RESPONDENT

D A Scharschmidt Q C for appellant

Enos Grant for respondent

May 4, 5, 6, 7 & June 7, 8
28, 1993

CAREY J. A.

The parties were at one time husband and wife. While
they were married they formed a company Norcliffe Ltd. as a
family cum service company, which, when incorporated, had a
share capital of $100 divided into 100 shares at $1 each. Each
owned a moiety of the share capital which was fully paid up.
For all practical purposes, the husband acted as the managing
director, while the wife held the other directorship and actedv
as the company secretary. These were all informal arrangements
because no meetings were ever held. The main asset of the
company was the matrimonizl home situate at 32 Upper Melwood
Avenve in St. Andrew.) The marriage, alas, ended in divorce:
the wife sought to put an end to this quasi partnership.

She filed a petition under sections 196 and/or 203
of the Companies Act. 1 would note en passant, that at the
hearing counsel fo: the wife intimated that they were
confining the proccedings under section 196. The material
allegations against the husband which were contained in

paragraphs 11 and 1: of the petition thereof, were as follows:
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using the funas ana/oL he sdiua property
Cf the COompuany %8 securaily T saige
funds foir hiis cwn personal uge and
peneric and/oxr ©o promote his own
personal business incerestc ana/or to
ACYUlILC¢ sSpares and/oi property in nis
own nalie rather than in thic name of the
Compeany, 4in pasticulais-

(a) Shares in KOHG'S COLUUR
LaB LIMITED;

(b) Shares wn CARYB COCHC RIOH
APLEIHMENTS LIMATED: and

(<) The Purcnase of APARTMENTS
ai Carivbeusn village,
Salew in che pavisn of
faint ann and CXPURD MANOR,
Oxford Roaa in the parish
of Saint andarew.
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Trnac on the other hana, he has been
neglecting to pay the just dects of
Company .

the

o

i1z, That the Respondent has refused
t0 account for any of his actions. No
meeting nas been held; no dividends
have peen declared.”

for which she prayed were as follows:

(1) A declaracion that the Respondent
is un breach ¢f his fiduciary
duties o tha Company.

£ o that vhe

Regsponuent is trusvee L£or tue

Compuny of the sald shures in

Koug's (Colour Lab Lamited and

Carib Ocho Kiog Apartlents

Limited, tvhe said ApariRients

and/or all the nonies thatc

he has received from chs usae

of the Compouy's properiy

andg/or fands to finance nia
several personael investiencs
and/or the profaicvs made
tnerefrom.,

w

an account of what is due from
the Respoident in cespect of
all monies, prolils or galng,
witach would have peen reclised
2y tie conpany but fowu whe
wilful gefaulc and,/or neglect
vy the Kespondent ant/or the
sreach of the fiduciary duty
(wea by uvhe kespondent o the
Company .
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A Order Lo 'ij':'u’l_ vy thie
Rc»punqcnu to the Cumpany of any
SUChH Ronies received oy i
Ruspondent ana/or any suwa found
aue upon the caking of such
ACCOUNT With interesSc tneraech ac
14% o wi such oLiey rdate as Tay
seem just.

‘}

(5) AR Uruer that che Regpondent is
pe””onqliy liwmle for all ucpis
that e has incurred in ohe name
of tne Company wo fuitner nis
personal interesy andg whae ne
CaRes LmMealale sceps wo rtadlise
ang/or indemnity che Company
from any liapilicy whatsowaver
wherefor,

{b) Thac your Peoitionesr pursnd
The Regponueny’s Sua.d Snaces
in the Company ot a fail value
alteinaLLVbIYy that the
@sponueny puarchase yous Petcitioner's
shares at a fair value, :

(7) For such further or other relief
as to this Hounourable Court
may seex justc.

Chester Orx J., afrver o hearing which meandered cver some

WO yedrs beutween i%bo and 1988, rinally delivered his Jjudgment

on 3lst July 1990 essentially in terms of itne prayer. In
this way, wnat I could teim as this guas.-parcnership whicn
had beell Given o OrpofAREe PATLIL WaZ Given 1us Yuielus.
This appeal 18 against his orders and judygment.
A number of gruunus of appeal were setcled anu filed
Lut Mr. Beharschmide ¢.C. pul D13 sUDMI=LEIoONS 0a LWe broad

bases. First, he urged that even if Lhe meioer

alleged 1in
paragraphs 1L and L2 of the pet:itcion {whigh have begen sen out

earlier in this Judgnieilt) were proved, tiey oid [OoT counscitute

dppregsive conducc within che meaning of section 196 of the

Conipanies Act. A8 an alternative we che fiogu argumenc, e

S%bMitt@& that the allegaicions had not been proven. The

second broad base 01 wilich he resied his sSubmissions wag that,
the oruers made by Caester Orr J were not peimissiole unaer

kN

section 19%v of the lompanies Aov.
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The learned judge under a sub-head of his judgment

"Findings" stated as follows at p. 104:

" Although the petitioner entrusted

the management of the compazny to the

respondent, she did not thereby divest

herself of her rights and interest as

a shareholder in the company.*®
He ended with this omnibus statement at p. 106:

" I find that the affairs of the

company are being conducted in a

manner oppressive to the petitioner,

a member of the company."
The reasoning in his judgment cannot be criticised because it
is in keeping with the manner in which the issues were placed
before him. Like Caesar's Gaul they were divided into three
parts. The first issue related to the ownership of shares.
That is no longer a live issue before us, nor do i think it
really arose on the wife's petition. The second issue related
to the allegation made by the wife that the husband had
usurped the management of the company. Having regard to the
submissions made by Mr. Scharschmidt Q.C. before us, this
remained a very live issue. The third issue related to which
of the parties held the beneficial interest in the company's
asset, viz. the matrimonial home. i incline to think that
this toc was not really a live issue before Chester Orr J.
The impression which I fqrmed was that, the debate below
proceeded as if a dispute in relation to matrimonial property
under the Married Women's Property Act, which may well explain
the reason for the protracted delay in bringing this
uncomplicated litigation tc finality.

Be that as it may, as a convenient starting point for

dealing with the /.rguments strenucusly pressed upcn us by
Mr. Scharschmidt ¢-C., I desire to identify first the
allegaitons which » 2re made against the husband by the wife
in her petition unser section 196 of the Companies Act and
see whether they wezre proved. Next, I propose to consider

what constitutes oppressive conduct and then deal with the




by
gquegtion, whether the proven allegavions do amcunt to such
conduet in point of law. Finolly, § will consider ais

subimissions on the valsdity of the oraers of Chescer Crr J.

Yhe etfect of the learnes judge's findings was that the

petiticney pad proved the allegavions in paragraphks 1i and 12.

-

As to the former pavagrapin, it contained the following

specrfic allegations:

(1) tihe husband usurped che wanagement
of the compuny;

(ii) ne used vile funds or property of
the compuiy GE gecurity -

(a) to raise funds for his
personal use and oenef:

(b) co promote his own personal
business interest;

(¢} to agyuire shares oy
propurty in his own namnme
racher thali i the name
of iLhe conpany;

(i1i) ne ncglected to pay the company’s
debts
ens

Wit respect To the latver paragiapn, the allegations were

that:

(iv) he refusea to acoount for his
actions;

(v} he held no neecings;
(vi) uc davidends hoave been declaced.
A3 required, these allegotions were verified in the wife's

affidavit in support of her petcatlion. The husband adamitted

i

in paragraph 32 of nis affidaviv tnat he had "oun the company
s (his) own for (his) personal use and venefic." e deinies

allegation (i) as to usurpation of che management of the

company by scarkly agseccving hilg pre-eminent seaius as managing

director. That really saxd it «ll. Xt is tvrue to say that

nothing in the

®

husband's efficavic really controverted the
wife's allegations. He nou cnly believed, but exprassed his
veew that the compiuy was formeda for nis personal use and

benefit., in a wood, the company and himself were one entity.
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The learned Jjudge found that the company was formed us
a fanily company “in view of the parmonious marital relatlion-

silap then existing.” The Judge, i1 venture Lo Lhink was nou

9

unmincaful of cthe jouinger of parts of vhe ¢hristian nanes of

{

eAch 0L Lhe parcies in chne compally naeme, wnen he came Lo this
view. At all events, tnieg fincing was nov challenged i aay
Way oy Mr. Scnarschmidt. At une nedrt of his SuSH EsSi0ns Chiac
tite aliegaviong of tne wifce were noc proved, wias hes view thac
Ui¢ oppressive conduct muse concinue up to whe time of the

resencaceion of the petition anug that therefore isolaved asus
3

o
b

OL oppression were not wivhuoda che provision,

Tie sacrt answer to thie approach, 18 chis. Beeing thatv
none of the allegations whether of usurpation or expropiia-
ting of funds or propeity for the husbana's use had been put
right, the argument must be quite unfounded. But in deference
L0 this argument advanced before us, it should bé said that

uider the United Ringdom provision {section Ziv}, it 1s guite

[47]

correce that the Court reguires proof of oppressive conduct
over a period of time up co the time of the patition ii iu

is ©o make & winding up order. Re Jermyn Street Turkish

Baths Lid. (1971} 1 W.L.R. 104Z. The gicuavion in thisg

jurisdiction however, is guite uiiferent because secilon iSu
{6} does not limit oppression te a series of aces continuing
up to the peciticn. It provices as folicws:

“{&; For the purpeses of thius
section the word “oppressive” shall
include any instence of coppression
whoether conscliuvced by a single act
or by & couwrse or conduct.”

There is no eguivalent provision in the United Kingdem Legis-
lation. It would seem to me that ehere would be .no
necessity foxr a rule veguiraing the accs vo conuinue up to

petition. Re Jermyn Sireet Wurkish Baths Ltd. (sapraj cannot

thien assist Mo, i hiis submiszions on vhis puini.

in the ©esult, 1 cannoo accept, &8 was argued, chat tae
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allogations made by the wife against vhe husiand, were

(
]
[
o

PEOVEU.
Lopass now to conglder as g matver of law,; what is
Yoppressive conduet” withiln che meaning of secticn 1% of whe
Companier Act., seccvzon 186 (1) and {2} which aye maverial fou
<:\ the purpcses of this appeal, ave 1n this Wwise:
“196.,— (1) An applicacion to whe Court

may e mede by pevition for an sidex
under this SceCuloll @Luner s

-
e
Vo

by any noembeir ©f & company
wno complains chaav che cffairs
of tae company ale beiny
CONGUCTed il & manney
Cppressuive O S0Me PULt ok
e menbers {(anceluwdzng hxa~
self); oxu

(D) Dby the Minister, in any case
where iv appears to him from
<;‘ any such report as is men-

- tioned in section lol that
the affarrs of the company
are being conductea in a
mannex oppuesva to sone
part of the members.

(2) 1f oun any such petition the
Court is of opinion that the conpany's
arfairs are being conducted as afore-
said, tne Court may, with a vigew to
bringing to an end the natiers complained
of , make such oroer as it thanks fat
whether for regulating the conducc of
the company’s affairs in fucure, or
o for the purcnase of che shares of any
{0 menbers of the cowpany by other
nenbers of the cowmpany or by whe
reduction accwxdihgly of the company's
capital, or otherwise.’

This provision (secuion 196) wnlicn operstes as an exception

e tne rule in Foss v. Harbottle (1843} 2 Have 461 entitles

a member of a company ©o bying proceedings claiming that the

gffairs of the cowpany are peiny conducied in a Launer

fl

oppressive Lo some parc of the menbership inclueding hamself.

- 1

\‘\ This Court in Aaberc v. Pedersen {1575 13 J.L.R. 135 ac
K

pp. 166 ~ 107 adopted and epproved a dictum of Buckley L.J. in

Jermyn Street Turkis. Baths Lid. {(supraj at p. 199 where The

learned Lord Justice said:
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"Wnat does the Werd ‘oppiessive’ mean
in this contexty in our judgment,
oppressgion cccurs when shareholders,
naving a doninanit power in a CUmpaay,
eiruher (i) exercise thav power to
prociure thde SUREThLING 14 aone or nouo
done i the conduet of the company's
affairs or. (2) procure by an express Or
implicit threat of aun exercise of chat
power that scomething 18 nov cone in
the conuucy of the compeny's arfaics
anu when such conuucy 18 untair oy,
tu use che ckpression adtopoed Dy
Viscount waimonds i Scottisn Jo-
operacvive Whclesale Society Litda V.
Meyer (1956 3 all E.R. L& at 71,
L1959 A.C., 3us at 3¢ 'burdensome,
harsh and wrongful® to the ouhex
neisers of the conpany cr sciag ot
them, and lacks thac degree of
propicy which they ave envitled wo
expect in the coaduct of the
company ‘s affaivs: see Scottish Co-
operacive Whelesale Society Ltd. v.
Meyer and Re H R Harmer Ltd. 11959
W.L.R. 0<. We G0 not say that is
necessarily a comprehensive definiticn
of the meaning of cthe word 'oppressive'
an s 21u, for the affairs of life are
su aiverse that it s dangerous to
atiempt a universal definition. We
think, however, chat Lo Ray serve as a
sufficienc definivion for the present
puIpose, Oppression must, we uhl
import that cthe uppressed are beiny
conscrainec to submnit ©o somecning
wiich ig unfair o them as the resulc
of some overbearing aco or artitude
on the part of the oppresscr.”

The classical definition of what constitutes eppressive

N,

conduct is to be found in Scottish Co-operative Wholesale

bociety Ltd. v. Mever & Anor. 19561 2 All E.R. 6 where

Viscount sSimmonds astatea it as the exercise of authorivy that
was "burdensome, harsh and wrongful.® That aefanition was not
put forward as exhausvive howevor. Alchougn these definitions
are anadvubtedly nelpful, it must ke oorne in mina that

SUCTlon 2iv oi wiae Companies act {19548 VLK., differs trom oux
section 19%b. As I have previously statcu, section 196 of our
Act omits the regui cerony unde:s secvion iU (0.5, ) chav the
circumstances of the cage must justify a windilng up ordai,
Moreover, under secticn 196, a single act may amount to

oppresgive conaucc; the UK, provigion reguires a course of
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conduct. 1 reiterate the view I earlicy expressed that

secticn 19¢ is wider in scope chen section 215 the Companies Act
{1946 {U.K.). By reason of these differences, I venture to
suggest that any definsvion of oppressive conduct essayed undey

seotion 19%0 must necessarily ana inevivably be more expansive

and liberal rather than resurictive and nacvrow. o Five Minute

Car Wash Service Lbtd. 1i%6%6; 1 &ll E.R. 24z, Buckley J, in

relation to oppressicn uader seotion 210, 48 guoved in the
heaanote as nelding thac:
" in ordex oo establish chat a
person conuucting the affazrs ¢f a
company was Jdoing go oppressively
within g 210 of the Companias Aci,
1948, it must be shown at least that he
~was acting unfairly towardas the perscn
claiming co be oppressed;"...

That formulation has moved from the litmus test o

1]

the
pejorative categorisation of burdensome, harsh and wrongful
to that of at least, unfairness. Lord Keith speaking in the

House of Lords in Elder v, Elder & Watson Ltd. {1952 5.C. 49

at p. 90, described oppressive conduct as involving at least
an element oif lack ot probivy or fair Jdealing. The current
position in Uniced Xingdom is te be found ia seceion 7% of

the Companses Act 1980 (UK.} which is

{0

n the following forms

eaeS. 752 V(1) Any menber of a company
may apply to the court by petition for
an ordey undey this section on the ground
thace the affairs of the company are being
Or Dave been conducted in @ manner which
is unfaivly prejudrcial Lo the 1nucrests
of some part of the members (ancluding
At least himself) or that any actual or
e Bposed act o omission of the oonpany
vincluding an act of omigsicn on Lus
behalf) is or would be so prejudicaal...
(3) if the court is sacisfzcd that «
petiticn undger thig section is weil
foundec it mey make such order as it
chinks 1it for giving rvelief in res-
pect of the matiers complained of

{«) Wit wut prejudice vo the generality
oi subnc tion {3) abeve, an crder undels
Cthis sen don may=~... {d) proavide. ..

for the: wmrchase of theosbares ¢f any
MabErs L. '
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This legislaticn was int¥educed to bring the law inte consc-
naice witn those decisions of fLhe couris which pere on the
precurscy cf this provision, viz, section 2iu of tneaccm&lai¢5ﬁ
Act 18949 {(U.K.).

in the light of this shori exigesis & am of the view
that oppressive ¢onduct under seccion 1% is constituted
where tche conduce ig at least unfair or prejudicial te the
incerests of the member or wembers on wiose behalf the
petition is presecnted, Without any suchh intervencion by
staéhte in this jurisdiction, I think there is good reascn for
saying that ithe suggested ccnstfﬁction_of section 19¢ respects
its language which is wider ana more flexible than the
comparative United Kingdom provision. Coextensively with that

construction, the orders which the court might make under that

provision, are, i suggest, equally expansive,

This brings me tov a consideration of Mr. Scharschmidt'’s
alternative argument previously mentiocned, which really
involves the application of the definition Z‘have vencured,
to proven allegations. Mr. Encs Grant submitted that the acts
allegeda in. paragraph 11 of the petition amounted TO an
expropriation of the company's property by che husband for the
benetit of nimself alone. The husband admitted that he ran
che company ror his personal benefic nor did he scruple to
assert that the company was formed for his personal benefit.

His conduct is not c¢issuniliar to chat in re H.R. Harmer Ltd.

[1958§ 3 All E. R. 559 where & father assumed powers he did not

possess and exescised them against the wishes of other share-

holders. Like the father in xe H.R., Harmer Ltd. (supra), the

husband forgot that he hed created propriefery interests in a
business, and that ne could not ignore the legal entity thereby
creaced and the coniumitant snares therein. 1in thav case,

that auvtocratic concuct which was net in the company’s

interegts, was held to be cppressive conduct under che more
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YestriCtive pProvisions of section £iv of the Companies Act
(U.K.7. & roroiuvri wonecher the allegations in paragraph 11
amount to én expropraiation of the conpany's property fow

personal use 0r Lo an AVLOCTRTIC¢ LXeYCei

Lf‘

3¢ 0f puwers wiong-
fully, it would seem o me to folliow ineluctably that such
coenduct must e Stigmatlized as Cppressive conduct i.e. unfalr
and wrengful under saecuvion 19%¢ of cthe Companies ACt.

In Baird v. Lees (154 $.C. #3, samilar allegations (o

those contained 1a paragraph 12 of the petstion under the
winding up provision of the Unived Xingdom 1906 statute, which
allowed the Court to wind up a company if it were of opinion
that 1t was just and equaitable to do so, were held to enable
tne court to act in that way. Mr. Grant argued, and I think
rightly, that 1f the court would order such draconian relief

on such facts, then on similar facts, a court acting under
section 19 would grant relief: the facts could not be regarded
any less seriously. I believe that argument to be well founded
and I agree with it enuvirely. Anotcher case where the allega-

rions were similar is Loch v. John Blackwood Ltd. [1924] aA.C.

763 which 15 a decision ¢i the Privy Council from Barbadcs

wader & provision similar to that in Baird v. Lees (supra).

L should add that the allegations contained in
paragraph 12, when taken together wich those in pavagraph 11,
fall well within tne construction I have ventureu of conduct
that at least is unfair and prejudicial to the wife, the
other memker of cthe company.

There is one remsining point on this aspect c¢f the
appeal with which i must deal. Hr. Scharschmidt Q.C.
submitted that a Jd.ostincticon must ve dravn beiween natcers

which affect the cuapany and matitexrs which afiect a member

as a menber. No ond Jdisputes that statewment: section 196 (1) (a)

expressly s0 states. Having regard to the allegations made
in paragraph 1L and pavagraph 14 of the petivion,; it is

o~ \

dgifficult v apprec..:te now these allegations cculd do ocherwise
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but affect the wife as the oppressed other member of the
company. In this regard, the example given in Pennington's
Ceompany Law {(3rd editicn) p. 577 ig where a member of a
company nas peen created harshly in scome ocher capacity, for
example, 1f he has been aismissed from his directorship or

employment under the company: see Iin re Westbourne Galleries

{19737 b.C. 30U. Lea ¢ Gue Counsel diua nct, as it seemed
to me, think highly of this point because apart from referring
us to what appears in a textbook, he did nol in any way
endeavour to show its relevance to the cirvcumstances ci the
inscant case. That diffidence in my view, was eminently
justified: the point does not at all arise.

in his opening submissions, Mr. Scharscnmidt ¢.C. did
urge that the orders made by the learned judge and which appear
in the introductory part of this Jjudgment, were impermissible

because, in general, they were not:

i1) orders for regulating the
conduct of the company's affairs
in future ox

(ii) for the purchase of tihe shares

cf any menbers
But by &the ence of the day, he had accepteda, 1f I understood
his apparent volte face, tnat he was in error. He referred us
to Gower's Principles of Modern Company Law (ath eaition) at
p. ©65 where the learned editors explain the equivalent of
section 1Y%¢ () in thas way:

v

.« . The order may regulate the conduct

of the company's affuirs in futcure,

may order the purchase of shares of

any menbers of the uomp"ny by other

w1th a conscquan ‘Lductlon of

capital or may otherwise bring to an

end the matters complained of.®...

it seems th: 't this reference put paid to ainy argument

that the orders mad: were impermissible under section 198. He
did not seek to sy thiat the orders would not put an end to

the oppression compliined of. There can be lictle doubt that
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the phrase Yor othnerwise,"” greatly expands the range of ordexs
which the court might make,; snort of winding up the company}

in oxder to'put an end to the “oppressive conduct."” 1t may be
that when our Companies Act was being revised, an effort was
made to ensure that the provisions of section 196 were made less
restrictive than the United Kingdom seccion 210 of the 1948
Companies Act. 1in the United Kingaom, tine Cchen Committee had
recommended changes in the law for that purpose but that really
GiG not eventuate. in my opinion, our section LY%¢, without

the restrictions of section 210 (U.K.) enables the court ©o
apply equitable consiaeraticns. 1 would adopt the words of

Lord Wilberforce in Re Westbourne Galleries reported sub nom -

Ebrahimi v. Westbourne Galleries Ltd. & Ors. {1973] A.C. 360 at

p. 379 in relation to United Kingdom winding up provision viz.
section 222 (£) of the Companies Act 1948.

“{the section) enables the court to

subject the exercise of legal

rights to equitable considerations;

considerations, that is, of a

personal character arising between

ol individual ang another which

may make it unjusc, or inegquitable,

to insist on legal rights, or to

exercise them in a particular way.”
I suggest thatr they apply equally powerfully to secction 196 of
the Companies Act.

in che result, Chester COrr J came to the right

conclusions and made orders whicn, in the lighc of eguitable
considerations as respects the husband and the wife, he was
empowered to make. For these reasons I was of opinion that
the ordeis should not be disturbed and the appeal dismissed
as we announced at the completion of submissions on &th June

when we had promiscd that we would give our reasons later.

This is in fulfillienc of that promise.




GORDON J,A.

I agree entirely and have nothing to add.

A A, (AG,
I have had the advantage of reading in draft, the reasons
of Carey J.A. for dismissing this appeal. Those reasons also

accord with my views,




