IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
I§ DIVORCE = |

SUIT NO. D1382/B099

BETWEEN i . NORMA THERESA BUTLER ~ PETITIONZK
AND _ RADCLIFFE DAVID BUTLER RESPONDENT
Mr, Gordon Staer of Chambers and Bunny on behalf of the Petitioner

Mr. David Muirhead Q.C. on behalf of the Respondent

BEARD: JUNE 3, 4 rnd 28, :991.

 JUDGMENT
_ HARRISON J. (Ag).

This applicatior before me is to vary a Consent Order for Maintenance.

On the 25th January 1983 Radcliffe Butler (hereinafter ruferred to a&
the "Respondent”) by consent was ordered to pay to Norma Butler (hereinsfter
referred to as the "Petitioner™) the sum of Eight Hundred and Fifty Dollars
($850,00) monthly for maintennnce of his children Tisha Butler and Rhett Butler
apportionad in the sum of Fcur Hundred and Twenty-Five Dollars ($425.00) im

~ respect of each child. It was further ordered by congent that the Respondent
pays all medical, school, dental and optical expenses reasonsbly incurred on
behalf of the children.

" The Patitioner 1s now seeking to have this order varied to Seven

Thousand ($7,000.00) monthly, The Respondent on the other hand has offered to
‘increase the monthly payment to Two Thousand Dollars ($2,000.00).

Respondent wag crose--examined an his affidavit.

The evidence cf the Petitioner discloses that the cost of maintenance
has incraaced dramatically since the making of the order. She claims that she
is mo longer in a position to adequately maintain them with the Eight Hundred
and Fifty Dollars ($850.00) monthly in addition with her salary. She is an

Accounts Assistant employed to 41r Jamaica Limited. Ker gross monthly salary

“is $5,560.,00 and she takes howe $2,722.03 after deductions. No other source
of income was proven in respect of her.

The evidence further discloscs that Respondent is Managing Director
of Moo Young Butler Associates, an Accounting and Public Relations Firm. The

Fetitioner has described it as “growing from strength to strength" over the
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One Thousand Dollere ($100(.00; monthly for the children was subritted to be
extravagant spending. It was further submitted that items in respect of .
medicel, aéhoo;‘andiggntal expenses should be excludad from the breakdwon of
monthly expenses as these expensesc have to be taken care of by the Kespondent
by virtue of the Grder dated 25£h January 1983, These latter itews 1f they were
‘to be exclud:d would amourt to $1,125.00.

I consider nexi the aonthly cxpenses of the Respondent. His affidavit
dated February Ll,:1991 discloses & total of $11,209.i3, These cxpenses are

set out hereunder:

1. Living expenges lacluding food, utilities,

helper and nurse-maid ; ‘ $7,400.00
2, Maintenance for Tisha and Rhett 850.30
-3, Life Insurance Coverage in respect of childrem o i,361.11

. X
4, ‘o;tgage and Maintenance payment for Apartmept ;T%f%%%f%%
Other‘expenaes such ac school fees are paid on- & term basiej property
tox and’Inaurance oh‘32 Upper ﬁelwood Avenue ;re pai& on & yaatly basis.
The Retpcndent he¢ admitted under cross-exauination that there would Lo
a gsurplus 6fJ$4,663.02 ménthly in his hands after deducting his monthly expenscs
from thé income he receives. He agreeslthat‘thta'aum would be available to aseist
Petitioner's children. ¥ further admitted that profits made by Moo Young Butlor
Assoclates were re--invesied in the company. He stetus when cross-examined “my
partnerzand myself heave never taken a penny out of the company by way of prcfit.
Ichib as a résnlt of that why the company is in‘a position particularly at Cimez
1ike thic tc rarely uze its overdraft fecilities", This profit he says was user
to purchase equipment for the company.
Hi. Muirﬁead made‘the following submissions:.- -
(a) "having rege:d to the provisions of the Matrimonial Causes Act and
:Rﬁles made thereunder as well as the forrs devised to give effect
: t6 the law an& rules and regard to secticne 7 and 7B of tha Childran
(Guardianship and Custody) Act, the court is concerned with wain-
tenance orders with the means of both pzrties and awarding a sum
towards the meintenance thereby taking ints account the obligation

of the other perent to provide support fox children”.
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years, Le 1s a ghareholder in this firm and is alsn shareholdar 1nACarib Ocho

Rics Apt. Limited. He deposes that ha receivas a morchly 1ncome totalling

$17,309,00., In addition, %20, 000 0C 1s allocnted monthly for t*avelling and

enteruainment oa behalf »f oo Young Butler Asrociatez, He travels 1oc511y

and overseas nnd is obliged te rubmit bills and receipts evidencing expenditura

of th. 320, 000 UO. The evidnnrﬂ does not reveﬂl wﬁcther lie spends thia sum of

$40,000.0C each month. There ia evid;ﬂcp however ~hat when he spendn {n excasn

of the $20,000.00, the Gifferevce it treated as & iosn irom thn cnmpany. m

Allegations relating to tie payment of $12¢,000.00 annually to the
R:gpondent as Director of Cerib Ccho Ring werc mot praved, :The Respohdent .on
-the other hand presented avidence of an Auditor'r Report in.regpect of Caribd

“Oche Rios showing a deficit of $713,301.00 on the balance sheet for the year @Q@
r@udipg December 31, 1930, It was his contention that no Director's renumeraticr
vas: paid havig regagd. to the deficit.

The relevant children are Ticha and Rhett., The court must congsider
intér slia, their age, whethcr they are attending schooli and their atandard of
life when it comues to cousider their nevds on the question of maintenance. It

15 my view that similer consid:orationz must be given whexe there ic an applicatinn
to vary a maintenance order, The court should alsc docids whether the maeans of

Loth parents should be tslken into consideration when ezercicing the discretion

to vary such an ovder,

i Both children are atterding High Schoel,. Tieha who i3 aow seventean
vaar: §: age ia attending Hill-l Academy. Rhett ie twelve years old and 1o a
ptudsnt at Wleer?e Eoyr Schnol.  Both childrer recide with the Petitioner at
.32 Upper Melwood Avenue, Cheriy Gardens which is jointly owned by the perties.
The childxen were students st Hillel Freperatory a° one stage. FPhett waa .
successful at the Common Ertrance Examination énd won & place at Wolmer's Boys.
 Tisha has continued howevur te attend fillel.

 Thh Petitioner claimo ir Affidavit dated March 21, 1990 that monthly

expensas for the meintepanc. of the children amount o $7047.00, Shu states

that she has to be borrowivg from her family in ordex to survive. Mr. Muirhead

‘oubmitted that itmes for olectricity, water, grocerias and household helpar on

cthis list should be apporticr«d betweren the parties. Clothing smounting to

LA | |



Hr. Steer in’suppott of hia‘arguments submitted that:- - ‘
(1) Tieha being a minor and living with her parents could not by
herﬁelf épply for maintgnancq and also gould.not ingtruct her
parent or guardian not to apply. for support,. Therefore he

submits, it was not within Tisha's capacity to state that she

did not want msintenance. (He refers to section 7 (3) of the
children (Guordianship and Custody) Act; "Family Law Cases and
Commentary” by Findlay Bradbrook and Bailey-Harris paragraph

‘ 8203 page 451).

& © (41) The court should fiad that the $20,000.00 paid monthly to the
Respondent irs a part of gin salary in the same way he receives
$5000 monthly for tﬁe lease of his car to the company.

(111) The $4662.68 admitted by Respondent ae beoing surplus should be
made availeble to the Petitioner.

(iv) The Petitioner and Respondent have been living in Cherry Gardens
since marriage.

(v) lhe court will have to look at the meens of the parties being an
application to vary maintenance. Ha submits further however the

words "towards the maintenance of child” (which are referred to

in}che Children (Guatd;anship ani Custody) Act) can mean the
entire smount it takes to support the cﬁild. This he said would
have to take in the ability of the father to pay and 1f he can‘t
_then the mother should‘ﬁakgwup the shortfall.
(vi) The figure of Seven‘Thousand Dollars ({7,000.00) monthly sought
by the Petitioner is reasonable having regard to the needs of

the children and the ability of the Respondent to pay.

i



He cites in support:

1.
2.
3.

(t)

(c)

(d)

(e)

(f)

‘(g)

(h)

€))

)

- the equivalent today of the sum of $850 ordered in 1983, -

treated as 1ncome.

Rayden on Divorce 12th Edition pp. 995 and 1915..

Re T (an infant) {1953] 2 All E.R. 830
Re Ward Anothar [1956] 1 All E.R. 363
That according to information obtained and exhibited from the

Statistical Institute of Jamaica the cum of $2691.10 would be

That rv-mzrrisge of the Respondent with the added responsibility

of two young children would be factors the court take into
conslderation when making'the varistion order. (He refers to

Rayden oa Divorce 12th Edition p. 799 latter G). @Q@
That the monthly maintenance could be supplemented if premises

32 Upper Melwcod Avenue were rented. FHe submits that based on
Affiaavit uvidence of Respondent it could attract a rental betwasn
Twelve Thousand to Sixtgen Thousand Dollars monthly.

That having regn*d to Tiaha Butler's affidavit dated November 23

1990, ";t 1s the clearest evidence that she does notvish the court -
to make any crder Qaried or otherQiee cf her concinuea.-upport by
her father . | . o

That a oistinction must be drawn betweon the Rcspondont parscually

and the Company which he is part of. That the Reapondcnt only

receivea a aalary and re-imbursament ot ttavelling and entertainnuut,
That the surplusage of $4,663,63 monthly does not repreuent an
.amount available out of which further paymcnt by way of increased
mairtenance rould be paid hav1n3 repard to the Rnapondont s Te-

mnrriape and 1dded responaibilities.

That the Fetitioner by failing to comply with an accees order woulc(l
Bé iﬁ.contempt and thercefore she would be digentitled to the varist
sought.

That the re-imbursement of the $20,000.00 monthly should not be

That the offet by the ReSpondent to 1ncrease the sum from $850 to

$2000 monthly wzs "an exceedingly generous offer .
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Keving regard to the evidence and authorities cited. I hold:

(a} That the means of both parties must be congidered when deciding

to vary the maintenance order.

(b) That the needs of the children are paramount when considering
ﬁ wvhat sum ought to be ordered for maintenance.
(c) Ihat the ru-mar:iage of the Respondent alung with the added
i reponsibility of young childrenarc factors to be taken into
consideration.

(d) That the sui of $7,400.00 monthly referred to ln the Respondent's
affidavit dated llth February 1991 alreedy takes care of (c) above.
@ﬁb (e) That Tisha 3utler has not repudiated her right to be maintained
by the Respondent she being a wninor.
(f) That the rental which coul’ have been derived from 32 Upper Malwoo(
Avenue 1s not a factor to be considered when deciding the added sum
to be paid by the Respondent. Further, that the Court will not
disturb the presant accommodation in respect of Petitioner and
childrer.
I bear in mind 2lso the Respondent’s personal expenees, his responsibility
for the payment of school; medical, dental and opticel expenses reasonably incurre:s.

In all the circumstances, I accordingly order that the maintenance order made ci.

the 25th Janunry 1983 be varied to Three Thousand Dcllars ($3,000.00) monthly with
effect from 3rd June 1991 apportioned in the sum of Ure Thousand Five Hundred
bollars ($1,500.00) in respect of each child. The Respondent will continue to pay
752 of school fees in respect of Tisha and that he will continue also to pay all
madicel, school, dental und optical expenses reascnably incurred in respect of

both children.

Three shall be costs to the Petitioner to be taxed if not agreed.

Certificate for Counsel granted.
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Having regard to the evidence disclosed from the several affidavits
filed, the evidence revcaled 1n cross-examination of the Respondenc and the
submiasione of both Counsel 1 find
| 1; That the gum of night Hundred and Pifty 00113rs ($850 00) 1is
1mhquate in these times for the maintenance of both children.
‘é; That fhé average monthly net 1ncome cf the Petitioner amounts to

hppfbiimatéiy $2,722.00.

3. Thet after the Respondent's monthly expenses are taken care of,
he retains a sum of $4,663.00 apptoximately which could be

‘ 7tegarded as aurplua.

4. That having regard to the evidence relatiny to the allocation of

$20, 000 00 monthl ly for travelling and entertainment this eun cannct
be;regarded.as income as he is obliged to submit bille and receipts
in proof of expenditure.

5. That there are nc other proven sources of 1ncome apart from thosn
figures 1.,e. $17,303.00 which the Respondent sets out in his
affidavit of the llth February 1991,

6., That the sum of $1,125.00 being expensés for medical, dental and
school and which tﬁé Respoﬁdeﬁt is obliged to pay, must be excluc:d
froﬁ’thé sum of $7,047.00 being élaimed ﬁf‘the Petitioner as monthly
expenses. k‘ “ o @

4J7. 'Thaﬁ the expenéés listed 1in felationﬂto groceries, houschold help,
electficityy‘ﬁéter and telephone ﬁgét ba appottioned having regar:i
'.to the benefit which fhe Petitioner would de;iva from these heada.

7(a) That the axpeuiture of $1,000. 00 monthly for children's clothiny

is ektravagant. o |
| a."TEAt ﬁheﬁprofits‘made'ﬁy'Moo Yoﬁhg ButlerAAuaociates are re-inveeted

in the cbﬁpan§ and fﬁe proceeds uced tc éurchase additional equipmnfg

for the company.

9. That as a result of the deficit showu 1n the affairs of Carib Ocho &%

Rios and the lack of proof othetwise, "the Directora have not been

paid any renumeration.
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