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~ On the 3rd November, 1962 there appeared in the Daily Glezner,
at the instance of the Kingston School Board (hereinafter called "the
Board") an advertisement invitiﬁg applications'for the post of heac
teacher and assistant staff of the Trench Town Senior 3Ichosl, a new school

scheduled to come into existence on the 1st January, 1963, The publica-

tion of this advertisement was the result of a letter dated 29th October

1962 addressed to the secretary of the Board by the Permanent Secretary

in the Ministry of Education. Among other things this lette;‘contained
a request that the‘names of the applicants be submitfédéto the Ministry

prior to the meetihg of the‘Board for the purpose of selecting a head

teacher. The Ministry also asked to be advised in advanco of the date

proposed for interviewing applicants so as to easure that one of its

officers would be available to advise the Board. By a letter dated thg_

19th November 1962, the Board advised the iinistry that applications for
i

the post of hezd teachsr had been recelived fr¢m four persons namad, one

of whom was the appellant. ;

H

On the 24th November 1962, the four applicants were interviewsd
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by the Board in the presence of officers of the Minisiry who took an active

part in those interviews. The Board, having concluded that the appellant

was the most suitable of the applicants, on the same day wrote the

Permanent Secretury advising that the appellant had been appointed "as head

teacher .... subject to your approval, to assume duties in January 1963."
On the 11th December 1962 the Permanent Secretary wrote the

Board as followss

"With reference to your letter of the 24th November 1962,
I have been asked by the Minister to say that the policy
he proposes to follow is to request that in the case of
Heads of Senior Schools,; two or three names should be

submitted to him from which a selection will be made."

It would appear that the Board formed the view that this request
offended against their authority and dignity, and, accordingly, resolved
not to ccmply therewith. Instead, an interview was sought and obtained
with the respondent. At this interview which took place on the 11th
January 1963, the Board was represented by its Chairman, M¥r.E.B. Johnson,
and the Rev. Rhynie, among others. Present with the respondent were
officers of his Minisiry. The respondent for the first time disclosed
his hope that all senior schools would in time become comprehensive
schools in which event, he observed, a teacher qualified to be the head
of a senior school would not necessarily be gqualified to head a compre-
hensive school.

On the 18th January 1963, the respondent wrote to the Board
as follows:e

"Dear Sir,

I thank you very much for conferring with me recently
on the question of the appointment of a Head for the Trench
Town School. I wish to place vn fé@ord that my confidence
in you has always been high and has in no way diminished.

I am, however, unable to accept the recommendation to
appoint Mr, Byfield as Head of the Trench Town Senior School,
and another offer which ig in effect a promotion has been
unofficially made fto him,

It is open to the Board to advertise again, but I would
call attention %o the crisis that has arisen in the Corporate
Area; owing to the fact that very large numbers of children

have been unable to secure admission to primary schools, and
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that the very early appointuent of a Head for thoe Trench
Town Senior School would greatly assist in relieving
the situation.

I therefore do not make re-advertising o require-
ment and if the Board agrees to submit two or three names,
I will give the matter prompt consideration.

T.Le Allen
Minister of BEducaticn"

This is, in part, the background against which the appellant on
the 10th June 1963 commenced proceedings against the respondent. After
setting out the matters hereinbeforc mentioned and reluting to the
advertisement, his interview, and appointment by the Board, and the
respondent's refusal, in purported exorcise of his powers under Article
38 of the Bducation Code, to approve the appointment, the appellant
alleged in parugraph 7 of his stuatement of claim thats

"The (appellant) is, and was at all material times, known by
the (respondent) to be a member of the People's Wational
Party, and tc hold political opinious appropriate to such

membersnip."
By paragraph 8 the appellant allegeds

"The (respondent's) refusal o approve the appoiniment of the
(appellant) ... is attributable wholly or meinly to the
(appollant's) politicul opinions ..., and amounts to dis-
criminatory treatment within the meaning of seciion 24 of

the Constitution of Jamaica.'
and by paragraph 9 he allegeds

"By virtue of the said discriminatory treatment the (appellant's)
constitutional rights have been contravencd.”
The appellant then claimed o declaration that

"The refusal of the (respondent) in his capacity as Minister

of Bducation o confirm the cyupointment of the (appellant)

as Headmaster of the Trench Town Senior School as set forth

in @ letter from the (respondent) ... duted the 18th day of
January 1963 is in contravention of the fundemental rights

and freedoms guaranteed to the individual by scction 24(2)

of the Constitution of Jamaica."
The appellant also claimed such further cr other relicf as muy seem just

and necesgary.
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In a short defence the respondent chose not to admit the allega-
tion in paragraph 7 of the statement of claim. By paragraph 3’the
respondent denied the allegation in paragraph 8 of the statement of claim
and continueds

"If, which is not admitted, the (respondent) refused to approve
the appointment of the (appellant) such refusal was in lawful
exercise of his powers and deoes not amount t¢ discriminatory
treatment within the meaning of section 24 of the Constitution

of Jamaica."
And by paragraph 4 the respondent denied that the alleged or any constitu-
tional rights of the (appellant) had been contravened by any action on his

part.

In this state of pleading the matter came on for trial before the
Full Court of the Supreme Court with Phillips, C.J. (as he then was)
presiding. Small J. and Moody J. (as he then was) were with him. After
a %rial commencing on the 24th February 1964, and extending over a total
of some twenty-four days, majority judgments were delivered on the 26th
April 1965 by Phillips C.J. gnd Small, J. in favour of the respondent.
Moody J'. found ih favour of the appellant and awarded him damages in the
sum of £2,500 with costs,

The appellant now appeals against the najority judgments and asks
for the declaration claimed in the stutement of claim and damages in the
sum of £2,500. Alternatively, he asks that judgment be entered in his
favour for such reduced sum and/or other relief as to this Court scems
reasonable, In the further alternative he asks for o new trial.

In his judgment Phillips C.J. cxpressed himself thuss:

" ..., the case now resolves itself into a main issue of
fact, as to whether the main reason given by the (respondent)
for refusing to approve the appointment was because he
intended the school tuv beceme a comprehensive school or
whether it wuas because of the political opinions held by

the (appellant)."
Small J. thought that "the great question" was, "what ig the real reason as
indicated by the evidence why (the respondent) refused to sanction the
appointment of (the appellant) as head of the propesed Trench Town Senior
School?" An examination of the issues raised by the pleadings reveals

that the question posed by Phillips C.J. and Small J. was the precise
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question of fact the Full Court was required to resolve. Both these
learned judges came to the conclusion that the answer to the question
posed was that the substantial reason operating in the respondent's

mind was that the appeliant did not possess the necessary qualifications
to become the head or deputy head of & comprehensgive school.

The appellant has taken some nine grounds of ap.eal all of
which seek, in one way or another, to challenge certain findings of fact
in the majority judgments and certain inferences drawn therein from
facts found and/or undisputed. It hecomes necesgary, therefore, that
this court, in its approach to the several matters raised by these grounds
of appeal constantly keep in mind the three propositions enunciated by
Lord Thankerton in Watt v Thomas (1947) 1 A.E.R. 582 at p.587 as
follows:

" (i) Where a question of fact has been tried by a judge

Al

without a jury and there is no question of mis-
direction of himself by the judge, an appellate court
which is disposed to come to a different conclusion
on the printed evidence should not do so unless it 1is
satigfied that any advantage enjoyed by the trial
judge by reason of having secn and heard the witnesses
could not be sufficient to explain or justify the trial
Judge's conclusion,

(ii) The appellate court might take the vicew that, without
having seen or heard the witnesses it is not in a
position to come to any satisfactory conclusion cn the
printed evidence.

(iii) The appellate court, either because the reasons given
by the trial judge are not satisfactory, or because it
unmistakably so appears from the evidence, may be
satisfied that he has not tauken proper advantage of his
having seen and heard the wiinesses, and the matter will

then become at large for the appellate court."

Before I proceed to an examination of the majority judgments in
relation to the matters of which the appellant complaing, and more particu~
larly on the background of the proposiiions above stated, it is desirable;
I think, to set out certain other facts and circumstances which may be said
to huve been proved or admitted during the hearing.

At the material time the proposed Senior 3chocl at Trench Town

was located in a constituency held by the Jamaics Labour Party (hereinafter
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referred to as the J.L,P.). This Party of which the respondent is a
member, formed, and indeed still forms, the Government of Jamaica.
The respondent is the Minister of Education. The appellant is a member
of the People's National Party (hereinafter referred to as the P.N.P.),
which formed, and still does, the official Opposition in the House of
Representatives. The appellant was, at all material times, known by
the respondent to hold political opinions appropriate $to his membership
of that party. The Trench Town area had been for some time the scene
of political incidents and violence involving factions of both political
partiecs, Prior to December 1962 the respondent had scen seven instances
of teaoheré, members of the P.N.P., applying for posts in schcols in
constituencies held by the J.L.P. He came to regerd this exercise as a
pattern of what was described as "strategic positioning.” The appellant
was regarded by the respondent as a politically-minded teacher whose
application for the headship of the Trench Town Senior School was seen by
him as another example of this strategic positioning. These last two
mentioned circumstances were present Lo the respondent's mind when he
came to decide not to approve the appellant's appointment.

On the 27th Deceuwber 1962 there appeared in the Daily Gleaner
a statement issued by the Central Ixecutive of the Jamaica Union of
Teachers in which fears were expressed that the appointment of teachers
was being influenced by political considerations. The respondent re-
garded this statement as "in effect charging (him) with political bias
in sanctioning appointments to schools «...." and accordingly deemed it
necessary to reply thereto in a letter in which he denied the alleged
charge. Subsequently the respondent made two public statements, one in
the Daily Gleaner on the 23rd February 1963, and the other in the House
of Representatives on the 12th March 1963, In these statements he

assigned varying reasons for his refusal to sanction the appointment of

the appellant. In his statement of the 23rd February 1963, the respondent

indicated as the reasons for his refusal the followings

(a) He preferred a Mr, Edwards, one of the original four
applicants. This gentleman was not himself qualified

for the headship of a comprehensive school,
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(b) Government was still considering whether the school
should operate as a comprehensive school and he had
reason to believe that if the school eventually became
a comprehensive school the appellant would not have
the necessary qualifications to be head and this could

cause embarrassment.
In his statement to the House of Representatives the rcuopondent said:
"I gave the (Board) the following reasons:-—

(i) Mr. Byfield was not the best qualified, professionally;

(ii) I disliked the policy of passing over the head of the
existing all-age school from which the senior children
would be drawn because the head teacher and the public
might regard this as a suggestion that the head teacher
was not suitable, which was not =o in this cases

(iii) I did not know whether in view of Government's new

priorities resulting from the failure of a number of
children to find places in primary schools, it would
still be possible to make the school a comprehensive
school; and that a final decision on that matter had

not yet been taken,

I went on to say that if & decision to make the school
comprehensive should in the future be taken Mr., Byfield
would not be qualified to be the Head, and this would be
embarrassing for obvious reagons.

Mr. Johnson, the Chairman of the Board, then asked me
whether I would consider Mr., Byfield for the Junior School
in case they recommended Mr. Edwards for the Senior School.
I replied I would rather not. The Committec then pressed
for o reason, I told them that I was unwilling to give the
reason., Upon further pressure, I told them what I had to
say confidentially, and charged them not to repeat it —
that I understood Mr. Byfield had been a political organiser
in the area and that while I felt that a man of his character
would not advise his political followers to commit violence,

a political murder had nevertheless occurred in the area."

It is to be noted as to (i) above that the resyondent did not
say that the appellant was not qualificd to head a comprehcnsive school.
What he appeared to be saying was that the appellant was not the best
qualified of the four applicants. As to (ii)s he appeared to be suzggest-
ing that a very important consideration involved in his refusal to approve
the appointment of the appellant was the possibility of the public coming

to a conclusion that Mr. Edwards was not suitable for appointment. This,
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in the respondent's view, was not the fact. As T have already noted, Mr,
Edwards was not gualified to head a comprehensive school. This fact was
within the knowledge of the respondent.

At the trial of the action which coumenced more than two years
after the respondent's refusal to sanction the appellant's appointment the
respondent in his evidence maintained that his "sole and solitary" reascn
for his refusal was the appellant's lack of qualifications to head a compre-
hensive school, In effect, he repudiated the other reasons which he had
given between January and February 1963,

It is, at this point, desirable, for the purpose of appreciating
the true purport of certain of the grounds of appeal herein, to deal with
a matter which formcd the basis on which certain submissiong advanced by
Dr. Watking rested. That matter related to the time at which the
regpondent's state of mind was to be determined. The importance of this
cannot be too strongly stressed as it isy, in my view, perhaps the most
critical facet of the evidence and must be kept sharply in focus in any
attempt to resolve the complex issues of fact that arose for determination.
In paragraph 6 of his statement of claim the appeilant alleged thats

"On the 18th day of January 1963 the (respondent) in purported
exercise of his powers under Article 38 of the Bducation Code
«as0se rafused to approve the appointment of the (appellant) to

the said post."
And by paragraph 9 he claimed a decluration in the terms noted above.

Dr. Watkins argued in effect that the appellant and indeed the
Full Court, were bound by the allegation in paragraph 6 of the statement
of claim, and that those findings in the majority judgments which involve
the respondent's state of mind must be viewed in the light of that state of
mind as it existed on the 18th January 1963. In any event, says Dr.
Watking, that was the precise complaint in paragraph 6. An examination
of the respondent's evidence, however, reveals that he mude it abundantly
clear, and indeed on more than one occasion, thot he arrived at his
decision not to sanction the appointment of the appellant 2t some time
between the 24th November 1962 and the 11th December 1962, There cannot
possibly be the least doubt in anyone's mind about this. It is true that

he did not formally communicate this decision in writing to the Board until
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the 18th January 1963. It is clear, however, that he did disclose his
decision to the deputation from the Board on the 11th January 1963.
Moreover it is not unfair to say that his decision was communicated to
the Board, at least by implication, in the letter of the 11th December
1962 by his Permanent Secretary. There was, therefore, before the Full
Courts clear, unequivocal evidence by the respondent as to the time at
which he determined not to approve the appointment of the appellant.

It must be noted, too, that the respondent, his Permanent Secretary, and
perhaps his other senior officials, would be the only persons expected
to know precicely when that decision wag taken. The appellant was
therefore driven, in his statement of claimy, to rely on the letter of
the 18th January 1963. It was wot until the respondent entered the
witness box that it was revealed for the first time that he had come to
his decision some time prior to the 11th December 1962. In this state
of the evidence it is unthinkable thail the Full Court could have igunored
the unmistakably clear evidence of the respondent and proceeded entirely
on the basis of the allegation in paragraph 6 of the statement of claim.
It may legitimately be said that at the end of the respondent's case it
became the duty of counsel for the appellunt to apply to amend para. 6.
On counsel's failure to so apply it became, in my view, the duty of the
court to invite, if not to insist upon, & proper amendment. But this 1s
a very far cry from any propcsition which involves some theory that
findings of fact must be based on pleadings rather than on evidence,
Suppose a case where in the course of proceecdings 1t was proved that

a deed sued upon was a forgery, and that the defendant did not plead it
or did not know that it was a forgery, could a court sive Jjudgment on
the deed on the basis that it was valid? See per Buckley L.J. in Re
Robinson's Settlement, Gant v Hobbs (1912) 1 Ch. at pp.0627 to 728,

where a not dissimilar principle is considerod. See also Leavey & Co.
Ltd. v George H. Hirst and Co. Ltd. (1943) 2 A.E.R. 581 for the rather
helpful observations of Lord Grecne M.R. on the duty incumbent on a trial
judge and on counsel on each side to see that proper applications for
leave to amend are made, and to see that the record is kept in order and

is dealt with modo et forma.
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I am satisfied that the respondent's state of mind bearing on
his refusal to approve the appointment of the appellant must be ascertained
by reference to the period commencing on the 24th November 1962 and ending
on the 11th December 1962, This does not, of coursc, mean that the court
must exclude from its consideration all or any evidence of events subseguent
to the 11th December 1962. Such evidence may well be relevant insofar
as it lends any assistance in answering the vit.l question: What was the
substantial reason operating in the respondent's mind up to the 11th
December 1962 when he refused to sanction the appointment of the appellant?

The appellant's case was that the true; and indeed the only,
reason why the respondent refused to sanction his appointment was because
the respondent regarded him as an active and prominent wember of the P.N.P.
and an organiser and so did not wish to appoint him to a school in a
constituency held by the J.L.P. In sceking to establish this the
appellant called the Rev., Rhynie, among others, to testify as to what
transpired at the interviesw between the deputatica from the Board and
the respondent on the 11th January 1963,

Rev. Rhynie's e¢vidence was to the following eifect: The

respondent, having welcomed the deputation, went on to say that all

.senior schools may, in time, become comprehensive and that o person

appointed as head of a senior school may not be appointed to head a

comprehensive school and may be greatly hurt. The respendent made

no specific mention of the Trench Town Senior School and his statement
attracted no comment from the deputation. It was a general and quite
vague statement. The respondent then continued by saying that the
appellant was well known to him, and that he had the highest regard for
hin, and that although Mr. Hdwards was o good average teacher the appel-

lant was an outstanding teacher. The respondent, however, ecxpressed

his regret that he could not sancticn the appointment of the appellant
because he, the appellant, was an active participunt in party politics
and an organiser. The respondent did not advance as 2 reascn for his
refusal that the appellant was notl the best qualified candidate. Nor
did he say that Mr. Bdwards, the then Head of the Trench Town All-Age

School, had an equal or better claim to be conmsidered; or that'he dis-
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liked the policy of passing over the head of the All-Age School. The
respondent placed greater stress on the reason he advanced for his refusal,
that is, the appellant's participation in party politice and his being an
organiser, than he placed on his reference to the possibility of senior
scheools becoming comprehensive. The deputation wés shocked at the
introduction by the respondent of considerations of poliivics into the
matter of sanctioning the appointment of teachers. This was because the
respondent had, on previous occasions, been heard to express the view that
politice should be kept out of the schoolroom. The respondent assured
the deputation that if the appellant applied for the new Porus Senior
School or the Papine Senior School he would give favourablc consideration
to such an application.

It is noteworthy that nowhere in the cross-examination of Rev.
Rhynie was he challenged as to his evidcence aboutl the Porus Senior School,
nor, indeed; as to his evidence about the reason given by the respondent
concerning the appellant's active participation in party politics and his
being on organiser. Indeed, an examination of the cross-cxamination of
this gentleman lends itself to the ceonclusion that it rested to a large
extent on the acceptance of these two premises.

I pass on now to examine the srounds of appeal and 1 propogc to
deal with them in the following ordei:

Grounds 5, 8 and 9

It will be convenient to deal with these three grounds together.
During 1962 there were, in the course of construction, four schools in
respect of which the respondent entertuined the hope of secing them become

comprehensive gchools, One of these was the Porus Senior School, On

this aspect of the appellant's case Rev, Bhynie said in his examinition-in-

chiefs

"ee.. the (respondent) said that there is scon to be a position
at the new Porus Senior Scheool and there is o possibility of

a position at the Papine Senior School, which is the best of
21l the senior schools, and 1f the (appellant) should apply

he would give favourable consideration to it."

This vital bit of evidence was allowed tc go completely unchallenged. The

evidence of Mr. E.B. Johnson on thiz point was to the same effect. That,
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too, went unchallenged. That this evidence was vitael was clearly recog-
nized by Small J. who was constrained to observe -

"If this offer had in fact been made, it indeed defeats and
destroys the suggestion thut the real reason for refusing
the appointment to the Trench Town Seniocr School was because
of the lack of Mr. Byfield's educational qualifications.

B I+t is very important from lr. Allen's standpoint, as he would
know at that time, that the Porus School wasg among the chosen

four - go why make that offer?!"

Small J. appears to be using the word "offer" in a somewhat unhappy contextd

since the respondent had no authority in law or in fact to offer the appel-

lant the headship of the Porus, Papine, or any other school, Unhappily

too, although the lecarned judge had directed himself to the obvious

importance of thut evidence he proceecded to a finding which was singularly
{/ \ irrelevant to the enquiry on which he had embarked, namely, an enquiry intc

the respondent's state of mind. The learned judge saids

"Mr. Allen on oath in court states he did not c¢fier Porus
Senicr 38chool. On the evidence I find that he did not make

any such offer.”

For tiais finding Small J. relied on two circumstances, in addition to the
respondent's denial, Firstly, "On the 16th January 1963 when Mr. Byfield
attended at the Ministry in answer to a telephoune call it was Papine Schoul

o or an Inspectorate that was offered to him.," Sccondly, "In Mr. Allen's

| lotter to the School Board dated 18th January 1963, informing it that the
Byfield appointment was not being sancitioned he said that 'another offer
which is in effect a promotion has been unofficially made to him ir.
Byfield"' ™. It was no part of the appellant's case that the respondent
had offered him the Porus Senior School. Nor was any such suggestion put
to the respondent. The relevant and critical question was: Did the
respondent say to the deputation what Rev. Rhynie and Mr. Johoson quoted

C’A \ him as having said? Did the respondent tell the deputation that he would
give faovourable censideration to the appellant's application for the head-
ship of the Porus Senior School? The learned judge quite unaccountably
failed to address his wmind to this very vital question, the answer to which
would undoubtedly have been of critical importance to the avpellant's case,

and equally so to that of the respoandent. Hig failure to pose that question
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and arrive at a finding thereon must have contributed in no small measure
to his principal finding which he expressed thus:

"I find that what with his preoccupation with the need in
Jamaica for comprehensive schools and hig obviocus emphasis
on the need for University training for Head Teachers of
schools above the level of Primary Schools nond the imminent
plans he entertained for the Trench Town All-Age School
and Mr. Byfield's obvioug ond admitted lack of quolification
for the headship of a comprchensive school, he rofused to

confirm the School Board's appointment.!

In a very real sense too, this misdirection on the part of Small J. would
have paved the way for his failure to appreciate the significance of the
regpondent's evidence that had it not been for the appellant's arrogance
he would have sanctioned his appointment to the Trench Town Senior School.
It would also explain why the learned judge was able to find that the
dominant factor in the respondent's mind at the material time was that of
qualificaticn,

The Chief Justice nowhere in his judgment deals with this crucial
aspect of the evidence, and this in spitc of the fact that he regarded Rev.
Rhynie as an unimpeachable witness whose evidence he accepted. Accepting
ag he did the evidence quoted above it ig by no means an easy task to
understand how the Chief Justice could have failed to appraociate its
importance. But fuil he gquite clearly did. And having so failed I
am compelled to the vicw that this non-direction must, to « considerable
extent, have influenced his principal finding.

It was argued by Dr. Watkins that whatever significance it may
have been possible to attach to the circumstances surrounding the "offer”
or mention of the Porus Benior 3School became quite devoid of meaning in
view of the respondent's evidence that that school hud been removed from
the list of priority touching those senior schools slated to become
comprehensive, The evidence does not support this. Rather it appears
that the Porus School only lost top pricrity but remainced within the frame-
work c¢f priority. The crosg—examination of the respondcnt on this matter
of priority is not without importunce.

Qe You never mentionsed Porus Senicr School to the deputation?

A. I don't think so, no.
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But we have evidence in the casgsce from Rev. Rhynic to the effect that

you mentioned Porus.
I don't think I mentioned Porus. Q. We have evidence.

I had other views about Porus at the time. I would not say someone
did not mention it but I could hardly have done so because of the
views I had.

If the fact is, Mr. Allen, that you did mention Porusg, one of the
schools which you expected or thought might have become a compre—
hensive school, you could hardly have refused to sanctiion Mr.
Byfield to¢ the Trench Town Senior School becausge he was not

qualified to hcad it in the event it became comprehensive?

Let me answer that. The position is that at firset I had the idea
that all these schools - senior schools - would become comprehensive,
When I found the Cabinet could not spare me the money to implement
that policy some were eliminated and others remained with a
possibility of becoming a comprehensive school. Because of its

less suitable locaticn Porus wae one of the first ones to be

elinminated. Qe Fliminated?

Fliminated that one from the ligst, that if I got a few ~ that is
what I mean ~ if T got 2 very small number Porus would not have been

one because of its unsuitable location.
When about was it that you eliminated Porus as one oi those?

On the day when the Cabinet told me - I think it must hove been

in October. Qe October when?

About October 1962 when they said we must watch this population
problem in the Primary Schoole before we can create comprehensive

schools.

But then, Mr. Allen, I understood you to tell us, you know, that

in November 1962 some of the schools that you thought might one day
become comprehensive schools werc Sav-la-Mar, Porus, Zorn, Trench
Town.

One day. Q. Yes.

But there would be an order of priority if they all could not
become comprehensive at the same tims.

I thought you were just telling me that before that day you had
eliminated Perus. Did it stage a come-back?

Not eliminated to the extent that this school should never become
a comprehensive schceol but putiting it lower down in the order of
priority. Eliminating it from the top priority. M'Lord this

requires an explanation.
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PHILLIPS, C.J. Yos.

A, When we were thinking first of making schools comprechengive the
easiest ones to deal with would be those for whom heads had not
yet been appointed. This wag so because no one would have to be
displaced from his job but if ever those which were functioning
as senior schoolsg came to be transformed into comprehensive schools,

one would have to consider the position of the heads,

SMALL, J. Of the then heads?
A Of the then heads Sir for it would be very embarrassing to dismiss
them. For that reason M'Lord the new schouls without heads had a

higher pricrity.
Later on the cross—exanination continuced.

SMALL, J. I would like to ask o guestion before we go on too far.
Tou just said Mr, Allen that the gquestion of a high
priority to those schools which did not have a head
ranked high in deciding on which was going to become

comprehensive.

A, Originally that was so. That was the original pcsition.
Qe How do you explain the position of Trench Town.

A Well M'Lord Trench Town was the most suitable of all the schools

for many reasons, Sir.

Q. Despite the fact that you would be in danger of displocing the

head that was therc?

A, No, Sir, he would not be disploced. There was no head therc.
Qe Ohy, I see. So when you spoke of displacing heads you spoke of

heads of scnicr schools?
A, Yes, Sir, schools that were actually running as senior schools.

SMALL, J. I sege. Thank you.

I was quite disturbed by the same consideration that appears to
have disturbed Small, J. Unhappily, however, it does not appear that
Small J. got the answer he was seeking after. I have been unable to
discover any evidence that could tend to the conclusion thot the Porus
Senior School was on or before the 11th January 1963 ready to commence
functioning as such, or that any appointment had been made to the head-
ship of that school. In terms of priority, was that school not therefore
among those which, being without heods, bhad a hign priority? Although

Small J. did not gZet un answer it does not appear that the point escaped
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him. The fact that he recognized the imporitance of determining whether
the Porus School was the subject of an "offer'" or not would tend to
confirm this. And it is nothing to the point that he misdirected himgelf
as to the essential question.

I now examine this matter of the appellant's arrogance. Not
only was 1%t a matter of supreme importance since it went 1o the
respondent's state of mind but to the equally important factor of the
respondent's credit, and ag well t¢ the heart of the enquiry. The
respondont was asked in cross-examinations

Qe Mr. Allen, do I understand thot what you are saying is that the
reason why you felt you could not have a discussion with him

concerning a provisional appointment was because of his arrogance?

A, Yes.

Qa Nowy when was it that you came to the ccnclusion that Mr. Byfield
was 8o arrogant that you could not have a digcussion with him

concerning a provisional appointment?

A, Some time shcritly before the 11th December 1962,

Here the respondent was saying that he had formed his conclusion as to the
appellant's arrogance at some point of time during the period within which
he decided nct to sanction the appellant's appointment. Hig evidence also
made 1t clear that he was quite pointedly telling the court that it was
this arrogance in the appellant that precluded any negotiation or dis-
cussion with him on the subject of 2 provisional appointment, and that but
for this arrogance he would have approved the appellant's appointment.

To say that it was fundamental to the iswues of fact between the parties
generally, and to the Jjustice of the case in particular, that this question
cf arrogance required the most careful examination is to state the obviocus.
Its importance guite inexplicably, however, appears tc have escaped the
attenticn of the Chief Justice and Small, J.

In his cross—examination as to the circumstances in which he came
to form his view as tc¢ the appellant's arrogance the respondent said that
he had asked cne or two questicns of Mr. Bent or lMr. Cousins, or both, and
they told him "about things that camc up to the Ministry™. He also relied
on "that opinion expressed by some senior officer on his (the appellant's)

confidential file" to the effect that the appellant was arrogont. It does
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not appear that that senior officer was either Cousins or Bent. On the
respondent's evidence it is quite clcar that he was alleging that his
Jjudgment as to the appellant's arrogance was 2 judgment founded wholly

on what Bent or Cousing, or both, had told him and c¢n the opinion of a
senior officer expressed in the appellant's file. This, he swore, wuas
prior to the 11th Docember 1962, Up to this date, by which time he had
decided not to sanction the appellant's appointment, he had nct seen the
appellant's confidential file, He had, he suys, only made enquiries of
his officers dirccted to the appellant's record as a texcher. He did,
however, see this file on or shortly after the 16th January 1963. He

had asked for it on receiving a report as tc the appellant's "sitrange"
behaviour on the occasion of the meeting between his senior officers,
Cousins and Bent, and the appellant on that date when the appellant is
alleged to have described himself as the most outstanding teacher in
Jamaica dead or alive. It is not a little odd that the respondent

should have regarded this claim by the appellant as "strange" in view

of the former's antecedent judgment ws to the latter's arrogance, a
characteristic that had scomehow mancgod to escape detection by the
respondent during some fiftecen ycars of personul knowledge and acquaintance-
ship, and which became manifest only shortly before the 11th December 1962
and then only as the result of answers given him by Bent and/br Cousins

to M"one or two questions™. Be that as it may, Cousing made it clear that
he entertained no thought as to the appellant's arrogance prior to the
16th January 1963.  Nor doves it emerge from the evidence that he saw the
appellant's file before the 11th December 1962. Inferentially, thereforw,
it could only have been Bent that could have given any information to the
respondent prior to the 11th December 1962 on the basis of which the latter
could have formed any judgment as to the appellant's ;irroganceo And on
his own evidence the respondent had not up to that time, seen any opinion
by any senior cofficer to the effect that the appellant was arrogant.

Bent was not called as a witness, nor was any scenior officer other than
Cousins. In these circumstances it became eminently desirable to
determine whether as a matter of evidence that file contained at some time

prior to the 11th December 1962 any material which could leod a reasonable
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person to the view that the appellant was an arrogant man, The evidence
on this point revealed that no such material appeared on that file. In
his statement to the Gleaner Education Reporter publfshed on the 23rd
February 1963 the respondent began thuss

"In order to set the record gtraight with regard to the
appointment of a head teachcr for the Trench Town Senior
School, I now think it necessary and desirable to use
this means of making a public statement on the matter.
The facts set out below will show that ag far as this

issue is concerned, Mr. Byficld has no case oo
In this attempt "to set the record straight" the rsspondent makes several
references to the appellant's arrogance, but it is not without some
significance that each of these refercnces relates specifically to the
appellant's statement on the 16th January 1963 to Bent and Cousins to the
effect that he was the best teacher in Jamaica. Nowhere in this cxtra-
ordinarily long statement does the respondent touch on the appellant's
arrogance as his reason for not approving a provisional appointment.
Surely, all these circumstances involving as they did the vitul issue of
the respondent's bona fides and credit call for the most scarching scrutiny.
Unfortunately, however, the Chief Justicce thought that it wos quite
irrelevant to consider the question whether the respondent did in fact
come to a conclusion as to the appel.ant's arrogance prior to the 11th
December” 1962, and the further question whether, assuming such a oonclusiqn,
fhere was  on the evidence any reasonable justification therefor. Small, J.
nade no finding of fact on this issue and was apparently content merely to
adopt the ipsi dixit of the respondent that he regurded the appellant as
being so arrogant that he could not discuss a provisional appointment with
him, In these circumstances it is clearly open to this court to arrive
at its own conclusion on the evidence on this aspect of the case, and for
myself T have not the least difficulty in holding that whatever views the
respondent may hove formed as to the appellant's arrogance he held no such
views prior to the 16th January 1963. This is in my view a very obvious
example of non-direction on the part of Small, J.; and misdirection on the
part of the Chier Justice, which calls for the application of Lcrd

Thankerton's third proposition. This observation applics equally to the
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misdirection and non-direction of Small, J. and the Chief Justice respective-
ly noted earlier.

In dealing with this matter of arrogance and the gquestion of a
provisional appointment the Chief Justice appears to have assumed, in spite
of the evidence, that there was no uncertainty about the Trench Town Senior
School becoming comprehsngive. The fact that it subsequently became so 1is
nothing to the point. Proceeding from that assumption the Chief Justice
dismissed an essential guestion from his mind and thereby precluded himself
from examining the truthfulness and validity, or otherwise, of the reason
advanced by the respondent for his decision not to discuss or to approve a
provigional appointment. small, J. for similar reasons wags able to say
in his ultimate finding that the respendent entertained "imminent plans"
for the Trench Town All-Age Schcol., I do not myself sec or understand
how Small, J. could have arrived at this particular finding.

I would observe in parenthesis that I am not by any means clear
as to what is strictly involved in a provisional appointment. The Board
had appointed the appeliant to a senicr school. This appointment was
subject to approval under the KEducation Code. There doces not appear to
be anything in the Code to authorise a provisional appointient. If he
had sanctioned the appellant's appointment the respondent would have
sanctioned an appointment to a senior schceol. If thereafter that school
ceaged to be a senior school, certain counsequential changes wculd have
followed, but these would in no way affect the original appointment. I
recognize, however, that this matter of a provisional appointment was
relevant to the respondent's state of mind rather than to his authority
under the Code.

Grounds 4, 6 and 7

The learned Chief Justice in assessing the cvidence of the Rev.
Rhynie saids

"Rev. Rhynie, a non-partisan witness, and whouse reputation
is unimpeachable, was faced, as a member of the deputation,
with the same apparent inconsistency. Rev. Rhynie whose

evidence I accept stutes sooo
The Chief Justice then quoted o series of questions and cnswers from the

evidence of the witness. I now quote twe cf thuse questicns and the
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answerg thereto.

@ And he hag been saying this also over the years that
you huave known him, you huave discussed matlters with
him, politics shouldn't come into the schoolroon,

politics shouldn't interfere with education?

A, Yes, he has said that and that is what shocked us when
we met as a deputation that he said one thing and now

he was acting another,

Qe And you think the reasons that he gave were not good
enough for him to depart from this saying of his -

keep politics out, keep politics out?

A, I think the reasons he zave to the deputation were

those he truly believed at heart or held.
The Chief Justice then arrived at a quite remarkable conclusion which he
expressed thus:

"It would seem that Rev. Rhynie believed that the Minister
honestly intended to keep politics ocut of education and he

actually thought he was doing go."
This was quite the reverse of what thoe witness had said and demonstrates an
inexplicable failure on the part of the Chief Justice to appreciate what
the witness clearly sought to convey. Rev. Rhynie had given evidence as
to the reasons advanced by the respondent for his refusal to sanction the
appellant's appointment. One of those reasons, the one advanced with
greater stress, was the appellant's active participation in party politics
and his being an orjaniser. The witness was shocked when the respondent
introduced considerations based on politicg into the matter of the appel-
lant's appointment. In Rev. Rhynie's view there was a very real, and not
merely apparent, inconsistency in the respondent's utterances. By so
misunderstanding the urmistakably clear evidence of this witness the Chief
Justice precluded himgelf from investizating the true state of the
respondent's mind when the latter decided not to sancticn the appellant's
appointment. On this aspect of the case the Chief Justice salids

"It is not inconceivable that Rev. Rhynie misconceived the
Minigter's meaning when he spoke of Mr, Byfield's 'past
active participation in party politics.' He dicd. not
appreciate that the Minizter wmeant to convey that anyone
g0 actively participating in party politics ought not to be
the head teacher of that particular school in that

particulur area."
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There can be no doubt that in this passage the Chief Justice is saying
that he accepts that the respondent told the deputation that he had
refused to sanction the appellant's appointment becuuse of the latter's
participation in politics. It is important to note that nowhere in his
evidence extending over gome three days does the respondent admit, either
directly or inferentially, that he made any mention to the deputation

from the Board of the appsellant's past wetive participation in party

politics, or of hig being an organiser., On the other hind, no express
denial cawme from him, It is to be noted too, that nowhere in the

several utterances made by the respondent, both before and after the 11th
January 1963, did he advance the appcllant's participation in party
politics as the reason for his decision not to sanction the appointment.
Apart from the 11th Januury 1963 the only other reference I huve been
able to trace appears in his stutement to the Gleaner BEducation Reporter
in these terms:

"y, Byfield 13 reported to have said - 'I am no politiciansg
what I want to do is to teach'. It is common knowledge
that Mr. Byfield was in Trinidad for nearly four years in
& whole~time political job. Before, during anc since that
time, he has been on seversl political platforms and his
name was recently mentioned as 2 political orgoniser of the

P.W. P!

With regurd to the political inflammability of the Trench Town
area the respondent was at pains to moke 1t unmistakably clear in the
course of his evidence that this consideration in no way influenced his
decigion not to approve the appellant's appointment. Thig also appears
from his statements subsequent to thce 11th of Jenuary 1963. No occasion
therefore aroge at any time for the respondent to offer any explanation
for any reference to the appellant's active participation in party
politics for the very simple reason that he did not at wny time admit
any such reference., In spite of thig state of things, however, the
Chief Justice not only accepted that the respondent did advance this
question of party politics as the main reason for his decision not to
sanction the appellant's appointiment, but proceceded to dofine what the
respondent meant to convey by this attributed reference to the appellant's

participation in party politics. It was undoubtedly opoen to the Chief
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Justice to find as a fact that the respondent did advance the appellant's
party politics as the reason for his refusal, but I can seec not the least
Justification on the evidence or in logic for using this finding to impose
on the respondent a gstate of mind quite inconsistent with what the evidence
before the Chief Justice disclosed. Later in his Jjudgment the Chief
Justice said:s

M. ... though in his evidence the Minister denied that the
political inflammability of the area had anything to do
with the refusal to appoint Mr. Byfield to the senior
school, nevertheless, I find as a fact that it was an
operating factor in his mind at_the time ..."
In his evicence the respondent had suid, in rather precise terms, that the
gquestion of political inflammability entered his thoughts for the first
time on the 11th January 1963, and then only with particular reference to
the then non-existent Junior School @t Trench Town. In equally precise
terms he had said that this question was not considered by him at all in
connection with the senior school. In these circumstances I do not
guestion that it was open to the Chief Justice to reject the respondent's
denial, butl what I do question is whether, having accepted Rev. Rhynie's
evidence, and having rejected the respondent's denial, it became open to
him to substitute for that denial a state of mind defined by refexrence to
Rev. Rhynie's evidence but involving attributes which thot evidence
clearly denied in terms of time, content and meaning. In my view any
analysis and assessment of evidence that can bring about this result must
at once be repudiated. It offends againgt both principle and reason and
involves a serious misdirection.

In dealing with this aspect of the case Small, J. saild:

T find that Mr. Allen did not at the interview (i.e.
with the deputaticn from the Board) speak of political
inflammability of the area in connection with the reason
for refusing to approve the appointment to the senior
gchool, though he did have it in mind in considering

whether to approve or not to approve, e.."
Later in hisg judgment the learned Judge said:

"I find that at the time of his refusal he did have in mind
the fact that Mr. Byfield wog an active participant in the
People's National Party Politics and that the Trench Town

area wae politically inflammable.'
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Although Small, J. does, in an earlier part of his judgment, advert to the
evidence of Rev. Rhynie and Mr. Johngon as 1o the respondent's reference

to the appellant's participation in party politics, he does not in so many
words scy whether he accepts that evidence or not. It is cleur,; however,

that his finding just quoted must huve been predicated upon an acceptance

>

of that evidence. Having accepted thut evidence I find it not a little
difficult to appreciate the significance of the finding as to peolitical
inflammability. Unless this finding can be construed to mean that
political inflamuwability was a factor which influenced the respondent's
refusal it adds precisely nothing to the snquiry. Small, J. appedars to
be saying no more than that at the time of the respondent's refusal the
Trench Town area wag politically inflammable. 'his may very well have
(’K‘ been the fact. Por myself I fail to detect its relevance. What is
important, however, is that Small, J., having accepted Rev. Rhynie's
evidence, found that the fact of the appellant's active participation in
P.N.P. politics was pregent to the respondent's mind ot the time of his
refusal to sanction the appellant's appolntment. It is quite possible
that in arriving at his finding Small, J. did not overlook the following
significant indiciwas
(i) The respondent's evidence that he regarded the
(;'\ appellant's application as part of the strategic
) positioning of P.N.P. mindea teachers in constiti-
uencies held by the J.L.P.
(ii) The knowledge of the respondent that the Trench
Town Senior School was located in the coanstituency
of South-West St. Andrew, a J.L.P. held constituency,
the sitting member of which was the lion. D.C. Tavares.
(iii) The respondent's statement coacerning the disgraceful

treatment meted out to his wife when the P.i.P. formed

the Government of Jamaica.
<;\ Ground 1.
The complaint here is that -
"The Chief Justice and Small, J. found that the respondent
refused to sanction the appellant's appointment to the
Trench Town Senior School because the said school was to
become a comprehensive school, and the appellont was not

gualified academically for & post as head of such a school.
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In coming to this conclusion, the learned judges failed

to give any or uny udequate consideration to the following

undisputed facts and/or inferences to be drawn from the

undisputed factss-—

(1)

(iii)

(iv)

(vi)

The Kingston School Doard was never asked by

the Ministry of Educatiocn or the respondent

to select a person who could become the head

of a comprehensive school,

Neither the respoandent nor the Ministry advised
the Board that the applicants for the post of
headmaster of the Trench Town Senior Schiool

would be unsuitable to become the head or deputy
head of a comprehensive school, notwithstanding
the fact that a list of the applicants had at

the request of the ministry been submitted by

the School Board to the ministry long before

the applicants were interviewed by the Board.
Although none of the persons interviewed by the
Board was qualified to becume the head or deputy
head of a comprehensive school, the respondent
after his decisgion not to appoint the appellant
was asking the Board to submit a list of two or
three names drawn from the persons intervisewed
from which he would make a selection for the post
of headmagter of the Trench Town Senior School,
The respondent himself did not expect the Bourd
to submit to him the nome of a person who was
qualified to be the head of a comprehensive
school.

That the respondent could not have intended to
appoint a person who was qualified to be the

head of 4 comprehensive school to the headmaster-
ship of the Trench Town Senior 3School before
Government had m.de any decision concerning the
future of senior schools.

That although the respondeant's main reason fer
not appointing the appellant to the Trench Town
Senlor School was because he would not be
gualified to head the school if and when it
became comprehensive, he was preparcd to oppoint
Mr. L.R. Pape or IMr, C.3. Edwards, neither of whom
had the quelifications for a comprehensive school,

on a temporary basis."
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T think that the opening words at (vi) above do not accurately
express the compliint there made. It seems that the appellant's real

complaint here ig "that although the respondent gaid that hig main reason,

etc.,". However that may be; T have not the least doubt that the
complaint in this ground is substantially justified. It ig perhaps some-
what trite to observe that any investigation into the state of mind of a
person against whom a charge of something so subtle as discrimination is
levelled, involves an exercise in the oritical gnalysis of those circum-—
stances, patterns of conduct, and demongtrations of intenit which invariably
speak so0 much more eloquently than mere words. These are not infrequently
capable of rational explanation on some given hypothesis, At times,
however, given thuat sume hypothesis, they defy reason .nd rational explina=-
tion. A search must therefore be w.de for some other recsocnable hypothesis.

In an examination of the several matters of which complaint is
here made, it is important to note that although the ministry and the
respondent knew the identity of the applicants and their gualifications
some considerable time before they were interviewed by the Board, the fact
that none of these applicants would be sulfable to head a comprehensive
school was kept a closely guarded secret from that Board. Indeed, it is
clear from the Permanent Secretary's letter of the 11th December 1962 to
the Board requesting it to submit two or three names from which a selection
would be mude by the respondent, that the respondent at that time demon-
strated the clearest possible intention to appoint as he:d of the Trench
Town Senior School a person known by him nct to possess the qualifications
necessary to head a comprehensive school, This intention in the
respondent was again manifested in precise and unequivocal language when
in his letter of the 18th January 1963 to the Board he spoke of the
necessity for "the very early appointment of a head for the Trench Town
Senior School™ and advised the Bourd that he did not make re-advertising
a requirement and would settle an imicdiate appointment if the Board would
submit the names of two or three persons other than the appellant's.

In these circumgtances I find it quite impossible to avoid the
conclusion that all the matters above mentioned must have cscaped the

attention of the Chief Justice and Small, J. How else could these learned
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judges have formed the view that the regpondent's substantial reason for
refusing to approve the appeliant's appointment to the Trench Town Senior
School was the latter's lack of qualification to head a comprehensive
school? These were matters, among others, that polnted the way to a
discovery of the true state of mind of the respondent at the material

time., On the hypothesis that the respondent's real reason for refusing

to sanction the appellant's appointment was the latter's lack of gualifica-
tion, what was the rational explanation for his conduct? None was
offered, certalnly none was found.

I am satisfied that no due consideration, if cny at all, was
given these matters by either the Chief Justice or Small, J. And when
these matters are viewed on the background of the appellant's alleged
arrogance and the circumsitances surrounding the Porus Senior School
already discussed, I find it not a little difficult to appreciate the
true purport of Small J's priancipal finding. It may well be that the
respondent was at one time or another precccupied with the need in
Jamaica for comprehensive schools, it may well be that he considered
it desirable that head teachers of schools above the level of Primary
Schools should huave University trainiag. Certainly the appellant
suffered an "obvious and admitted lack of qualification for the headship
of a comprehensive school.” And as to that part of the finding that the
respondcnt entertained "imminent plans for the Trench Town All-Age School',
this is, in my view, not supported by the evidence unless Small, J. is
using the words "imminent™ and "plans’ as synonymous with "indeterminate
anda "hopes", respectively. Be that as i1t may the evidence does not dis-
close that there was any dispute about these matters. It would certainly
have been more to the point if Small, J. had found that the respondent was

net using these matters to conceal his real motive in refusing 1o sanction

T

the appointment of the appellant.

Dr. Watkins argued that the respondent's failure to disclose to
the Board his requirement that the person to be appointed should possess
the qualifications necessary for the headship of a comprehesnsive school was
justified by what was described as ministerial secrecy. In my view this
argument is manifestly untenable. There could have been not the least

objection to the Board being told: "It ig hoped that this school will be
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converted into a comprehensive school at some time in the future. At the
moment no final decision has been taken but you are asked to appoint a
person with the qualifications necessary for such a school so as to obviate
the necessity for anyone to be displaced if and when a final decision is
taken in favour of a comprehensive school.” Indeed, the argument based
on ministerial secrecy becomes little less than fanciful when it is re-~
called that the respondent himself said, in his stautement to the House of
Representatives on the 12th March, 1963, that he had told the Board
substantially what, by reason of ministerial secrecy, it in now argued ho
was Jjustified in not disclosing.

I find it unnecessary to deal with the matters raised by the
second and third grounds of wuppeal.

I have come to the clear conclusion that neither of the majority
Judgnents can stand. After a most anxious and careful consideration of
all the evidence in this case and the inferences therefrom, I am compelled
to the conclusion that the real and substantial reusons that dictated the
respondent's decision not to approve the appointment by the Board of the
appellant were that:

(i) The appellant was an active participant in the party
politics of the P.iI.P., and a person who, us a member
of thut party, held political opinions appropriate to
such membershipsg

(ii) The appellant wus a politicul organiser of the P.N.P.
who in the respondent's view should not be assigned

to a school in a constituency held by the J.L.P.
These were, in the words of Section 24(3) of the Jamaica (Constitution)
Order in Council 1962, M"attributable wholly to (the appellant's) description
by his political opinions". In my view this constituted an act of dis-
crimination against the appellant by reason of his political opinions and
clearly amounted to the breach of a fundamental right for which he was
entitled to seek redress.

I am aware that my brothers Waddington anda Luckhoo huve reuched
the conclusion that the dominant reason which dictated the respondent's
refusal to sanciion the appointment of the appellant was the respondent's
fear that the appellant, if appointed,‘might seek to use the school to

further his political career or ambitions by offering himself as a candidate
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against the then sitting member of the House of Representatives, D.C.
Tavares, If this was, indeed, the principal reason by which the
regspondent's refusal was dictated I am by no means persuaded that it
would be legitimatec, in the context ol the totality of the evidence,

to conclude that such a reason was not at the very least moinly attribut-
able to the appellant's political opinions, Nevertheless, it is said
that such a reason is so attributable in part, but not mainly so.

However fine an evxercise in semantics and logic this conclusion may
involve its valldity must rest, and demonstradly so, on the proved or
admitted facts and on such inferences to which those facts might reason-
ably lend themselves. For my part, I think it desireble to state that

I have given the most anxious consideration to the conclusion at which
my brothers have arrived on this aspect of the case, and that it is with
a sense of sincere regret and, indeed, humility that I am constrained to
record my very strong dissent therefrom,. I remain unpersuaded as to the
correctness of the views of my brothers because, as it secms to me, those
views are predicated upon inferences for which I have been quite unable
to find any evidential warrant.

It is said, in effect, that (i) the respondent's "offer" to the
appellant of the headship of the Papine Senior School, and (ii) the
discussion between the respondent, ir. Seaga and Mr. Tavares, are the two
circumstances that fairly Jjustify those views.

As tc (i) it appears to me that to attribute to the respondent
a state of mind that is made to rest, even partly, on an "offer" of the
headship of a school in Papine is to hold that the respondent, a very
cxpericnced politician, is so supremely naive as to think that the mere
circumstance of "securing'" the appellant a position at Papine would make
the latter any the less likely or the less able to offer himself as a
candidate against Tavares. 3o to hold is, in my view of the evidence, to
do the respondent less than justice. Indeed, in cross-~cxamination, the
respondent completely rcepudiated any such suggestion when he saids

"My Lords, I must say this: it should be obvious that
if I offered Mr. Byfield a post at Papine, five or six
miles from Trench Town, thot could not prevent him from

running in Trench Town if he wanted to run there."

/02



™~

...29_.

But it is of the greatest importance to oxamine further, and with the
utmost caution, thc circumstances surcounding the "offer" of the Paping
Senior School. A careful examination of these circumstances compaels me
to the clear conclusion that there was not at any time, prior to a day
or two beforc the 11th January 1963, wmresent to the respondent's mind
any question of offering any alternative position to the appcllant.

It is true that in his statement to the (leaner Education Reporter

publishcd on the 23rd February, 1963 thce respondent said:

"As soon as I dceceided not to approve Mr. Byfiold for

Trench Town Scnior Schocly, and long before any protest
in relation to Mr. Byfield was madc or oven hinted at,
I told the senior officers of my Ministry that I was
anxious to demonstrate by action that I had wo itention
of victimizing Mr. Byfield or any other teacher and that
a sultable offer should be made to him as ecarly as
convenient,

This was to include a cholce botween another good
school wnd a post as Education Officer. My Peraunent

"

Secretury was instructed to take the necessury zsoep

L2

In parenthesis I should observe that it is not a little odd that the
respondent should have been so "anxious to demonstrute by action that (he)
had no intention of vietimizing Mr., Byfield" long before any protest in
relation to the appellunt "was made or even hinted at". However that may
be, 1f this statement quoted above wers the only evidence as to the
regpondent's staute of mind up to the 11th Deecember, 1962 -~ this ex post
facto self-serving stotement made by the respondent morc than two months
after the refusal to sanction the appcllant's appointment, a étatement

not tested by cross-examination, and a stutement standing in complete
isolation unsupported by any objective factors -~ I would concede, albeit
Wwith grave and studied reservation, that it might be possible to attribute
to the respondent, at the relevant time, & state of mind involving the
consideration of an offer of alternative employment. But what is the
picture projected by the respondent on oath in his examination-in=-chief
and in his cross-—-examination? The rospondent met with the deputation

on the 11th January 1963. It is here for the first time that he makes
mention of alternutive employment., He told the deputaticn that the

appellant would be offered other employment and would not suffer in status.
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Not, be it noted, that he had already instructed his senior officers to
make a sultable offer to the appellant. Indeed, a careful examination

of the respondent's evidence on this point reveals that at whatever point
of time he instructed his senior officers to make this offer of alternative
employment it was, quite clearly, not "as soon as" he had decided not to
sanction the appellant's appointment. In his examination-in-chief he

said that he so instructed his Permancnt Secretary after he had scen the
deputation. dhen cross-~examined, however, he assumed a quite different
position, and I quote:

"A, It's a long time these things happened. What I am very clear
about was that I had zlready instructed my officers
to make that offer to him,

Q. Yes. You mean before the deputation saw ycu, you had
given your officers inslructions .... A, Yes,

Qs se.. to make thege offers to Mr. Byfield?

A. TYes we discussed it.

Qs All right. This is before the 11th January 19637

A. Tt could have been on thce same day too — could have been
before the deputation saw me.

Q. Was it before, or after, or on the same day? Try and
help me.

A, T am not sure about that. I am sure it was about that

time and I think it was Dbefore but I am not too sure of it."
And it is of singular importance to bear in mind that it was some time
after his refusal to sanction the appellant's appointment that it came to
the respondent's knowleuge that allezotions were being made by the teaching
profession that he was pursuing a course involving the victimization of
the appsllant.

If it were the fuct that the respondent was moved by this sense
of anxiety "to demonstrate by action! that he had no intention of victimiz-
ing the appellant it would certainly not be unreasonable to expect that he
would have caused the "offer" to be made to the appellant "as soon as' he
had decided not to sanction his appointument. Thig would have been some
time between the 24th of November and the 11th of December, 1962, In fact
it was not until the 16th of January 1963 that the appellant attended at
the Ministry in response to a telephone call received by him that day when

the "offer" was made to him,
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Again, in very precise language, the respondent said in cross-
examination that when he decided not to approve the appellont's appointment
he did not believe that the appellant was seeking an appointment to the
Trench Town Senior Schecol for political rather than professional purposes.
The possibility that the appellant wanted the school for political purposes
was a thought that first entered the respondent's mind when he was advised
by his senior officers on or after the 16th of January 1963 that the
appellant had rejected the "offer" of the Papine Senior School and the
Inspectorate. Thig thought was somewhat strengthened, the respondent said,
some eight days later when he received a report of the appellant's inter-
view with the Prime Minister. It was subsequent to this interview that
the respondent says he formed the view that the appellant wanted the school
"for political purposes tending to causce commotion as disclosed in his
file. " It is clear that such disclosures, if any, as there were in the
appellant's files did not attract the respondent's attention prior to the
appellant's interview with the Prime Minister. Such enquiries, therefore,
as the respondent says he made between the 24th November and the 11th
Decembor, 1962 could not in any way hove related to any possible use to be
made by the appellant of the school. Indeed, the respondent said that
when he refused to sanction the appellant's appointment he had not yet seen
the appellant's file. He "considered" the appellant's file by making
"certain enguiries" which could be extracted from the file and supplied to
him but these enquiries related only to the appe.lunt's record as a teacher
and were for his Ministry's purposes only. This evidence ig not without
significance when 1t is recalled that the respondent expressed the view
that the question of strategic positioning of politically-minded teachers
was not a relevant consideration for refusing to approve an appointment if
the applicant was not otherwise suitable. The converse, of course; does
not necessarily follow but may not be an unreasonable inference in view
of the totality of the respondent's evidence when certain parts of that
evidence are found to be unacceptable.

I now ask, how can it be that matters coming into existence sub-
sequent to the 11th December 1962 can be used to determine the respondent's
state of mind at some point of time prior t; that date? I confess that

any such possibility eludes ne.
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As to (ii), it is not without interest to observe that the
respondent, a very experienced Cabinet Minisfer, did not himself seek
to claim privilege from answering questions relating to matters
discussed in the Cabinet. It was left to his counsel, who himself
did not appear to know where the discussion took place, to sow the seed of
privilese in the respondent's mind and to see it come to instant fruition.
Nevertheless the respondent's evidence does not suggest that there was
a discussion between Seaga, Tavares and himself. He does not say that
when he had a discussion with Seaga, Tavares was present,. Nor does he
say that when he had a discussion with Tavares, Seaga was present.
What he does say is that as between himgelf and Tavares 'there was a
discusgion about the application that was made for Trench Town School
and about my desire for the school, a comprehensive school, and about
the difficulties that might arise if a man were to be told to give up
to make way for somebody else, and about how many comprehensive schools
could be established.™ If the respondent's evidence on this point is
accepted then, clearly, it makes no meaningful contribution to the enquiry
in view of the other principal findings of my brothers and, indeed, my
OWn, If this evidence is rejected then, equally clearly, no inference
can be drawn therefrom as to the matters in issue. This follows from
a fundamental principle of the law of evidence to which due importance
is frequently not attached. In any event there ig certainly no evidence
as to the time at which this discussion took place. It secems quite
probable, however, that it took place some time durinz January 1963. And
it must be noted further that the respondent's evidence here that it was
at some indeterminate point of time after he had bhad these discussions
with Seaga and Tavares that it occurred to him that the appellant might
wish to seek electoral honéurs in South~West 5t. Andrew. But whatever
time these discussions took place the critical question must be: What
inference, if any, may be drawn from the fact of a discussion between
the respondent and Seaga, or between the respondent and Tavares? In
my view the answer iss: Dprecisely none,.

It may very weil be that at some time prior toc the 11th December

1962, the respondent laboured under somc real or imagined fear that the
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appellant might seek to offer himself as a candidate against Tavares,
notwithstanding the absence of any cvidence that the appellant enter-
tained any such thoughts or plans, It may be that the respoundent
feared that the appellant might use +the school in some way to enhance
his efforts in that direction. I obzerve, parenthetically, that I am
by no means clear as to the nature and extent of any such user, if only
because the respondent himself demonsirated a remarkable deigree of
confusion and indecision in his own mind as to the nature of that user.
It may be that the respondent was overcome by more unreasoned fears than
one, I concede all these possibilities which depend for their existence
not, as I have attempted to show, on any evidential foundction, but
rather, as it appears to me, on some imponderable formula of speculation.
What I do not concede, however, is that it can ever be permissible to
equate conclusiong baged on irretional speculation with those that proceed
from legitimate infercence, and to clothe the former with the jurispruden-
tial sanction of the latter.

I turn now to the law. Section 25(1) of the Jamaica (Constitu-
tion) Order in Council 1962 reads:

"Subject to the provisions of subsection (4) of this section,
if any person alleges that any of the provisions of sections
14 to 24 (inclusive) of this Constitution has been, is being
or is likely to be contravened in relzition to him, then,
without prejudice to any other action with respect to the
same matter which is lawfully available, that person may

apply to the Supreme Court for redress."
Subsection (2) reads:

"The Supreme Court shall have original jurisdiction to hear
and determine any application made by any person in pursuance
of subsection (1) of this section and may make such orders,
issue such writs and give such directions as it moy consider
appropriate for the purpose of enforecing, or securing the
enforcement of, any of the provisions of the said sections
14 to 24 (inclusive) to thc protection of which the person
concerned is entitleds
Provided that the Supreme Court shall ot exercise its powers
under this subsection if it is satisfied that adequate meuns
of redress for the contravention allegced are or have been

available tc the person concerned under any other law."
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I pause here to observe that I am by no means satisfied that proceedings

by a Writ of Summons were the proper proceedings by whicl to seek redress
under the section just quoted. I say no more, however, as no point was

taken before this court or before the Full Court.

Section 24(2) provides:

"Subject to the provisions of subsections (6), (7) and (8)
of this section, no person shall be treated in a discrimin-
atory manner by any person acting by virtue of any written
law or in the performance of the functions of any public

office or any public authority."
Subsection (3) reads:

"In this section, the expression 'discriminatory' means
affording different treatment to different persons
attributable wholly or mainly to their respective
descriptions by race, place of origin, political opinions,
colour or creed whereby persons of one such description
are subjected to disabilities or restrictions to which
persong of another such description are not made subject
or are accorded privileges or advantages which are not

afforded to persons of another such description.

Mr. Marsh argued that the definition of the word "discriminatory"
is predicated upon the basis of a compurison of treatment between two or
more persons, He alsc argued that the words "afriording disferent treat-
ment to different persons'" suggest that somc basis of comparison must be
establiched by which it must be shown that one person has been treated in
one way and some other person answering a different description has becen
treated in a different way by a third person. In this case, says Mr.
Marsh, the appeliant must show that some other person of a different
particular description has been preferred to him and has actually got the
appointment as head of the Trench Town Senior School. This the appellant
has clearly failed to do. In support of these propositions Mr. Marsh
relied on AKAR v ATTORWEY GENERAL OF SIERRA LEONE (1969) 3 A.E.R. 384.
I am unable to regard the advice of Their Lordships in that case as in-
volving any such propositions. In my view not only are such propositions
demonstrably fallacious, but are contrary to the clear terms of the
definition., It may well be that in the majority of thosge cases involving

an allegation of discriminutory treatment a claimant will be able to show

"~ that a person of a different particular description has in fact been
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preferred but I am quite unable to detect anything in section 24 that could
be said to impose such an intolerable burden on the victim of any alleged
discrimination. Assume a case in which three Roman Catholics with the
special qualifications required for a particular post apply therefor.
They are each told: "True you have {the gqualifications necessary but you
cannot be appointed because you are Roman Catholics™. Some time later
the post is abolished because no non~catholics with the reguired qualifica-
tions can be found. Can it be that in these circumstances tne applicants
are without a remedy because they are unable to show that & non~catholic
has secured the appointment? Clearly the inescapable inference must be
that had they not been Catholics one or other would have been appointed.
Would it not reduce the Constitution to a meaningless farce to hold
otherwise?

Mr. Marsh argued further that assuming a discriminatory act on
the part of the respondent there are no remedies open to the appellant
by way of a declaration or damages., Citing from the 1962 Edition of
Zamir's The Declaratory Judgment, he submitted that no court will pursue
the futile exercise of making a declaration in respect of a purely
hypothetical and academic questions

"It is a principle of our jurisprudence - and, it is to be
supposed, of most systems of law - that courts will not
entertain purely hypothetical questions." (Allen, Llaw
and Orders (2nd ed.),266)

I accept this as an accurate statement of principle. But I find it
impossible, in the context of the circumstances of this case, to regard
as hypothetical or academic an act in clear contravention of section
24(2). The fact that the Trench Town Senior School never came into
existence as such is in my view quite irrelevant in this connection.

I may add that I derive no real assistance from JAUNDOO v THE ATTORNEY
QENERAL 12 W.I.R. 221.

As to damages Mr. Marsh argued that it was not open to the
court below to consider this matter. The record shows that (i) no
damages were claimed in the statement of claim, (ii) the appellant gave
no evidence that he suffered any damage, and (iii) no senior school was

ever established at Trench Town. For my part I do not regard these
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factors as fatal to the appellanti's case or as involving any insuperable
difficulty. The observations made earlier in connection with the
desirability of causing proper amendments to be made apply equally here.
In the ultimate analysis the court's overriding concern must be to do
what is Jjust between the parties and it is not to be impeded in achiev-
ing that end by technical questions of procedure. Sce LONDON, CHATHAM
AND DOVER RLY.CO. v. S.E.RLY.CO. (1892) 1 Ch. 120 at p.152 per Kay, L.J.

I do not find it necessary to deal with the other arguments
advanced by Mr. Marsh.

I would allow the appeal and award the appellant the sum of
25000 by way of damages and his costs both here and in the court below.

I would also grant the Declaration sought by the appellant.
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