
IN THE SUPREME COURT OF JUDICTURE OF JAMAICA

CLAIM NO 2005HCVl196

BETWEEN FLORENCE JULIA BYFIELD 1ST CLAIMANT

AND ALFRED MARTIN THOMPSON 2ND CLAIMANT

AND PAULINE ANDREA PHILP 3KD CLAIMANT

AND VICTOR ALPHONSO BRODBER 1ST DEFENDANT

AND PAULA MARCIA BRODBER 2ND DEFENDANT

Mrs. Lascine Wisdom Bamett instructed by Thomas & Thomas for the Claimants

Ms. Lilieth Deacon and Mrs. Nicola Earl Luther instructed by Taylor Deacon & James
for the Defendants

Heard: October 5,6, November 16, 2009 and January 6,2010

Straw J

The claimants, Florence Byfield, Alfred Thompson and Pauline Philp are suing

the defendants, Victor Brodber and Paula Brodber for specific performance of a contract

entered into between the parties on the 15 th day of October 200 1, for the sale and

purchase of propeliy described as Lot 18, St. Johns Meadows in the parish of St.

Catherine, registered at Volume 1132, Folio 619 of the Register Book of Titles.

Secondly, they are requesting that a declaration be made that they are entitled to

an equitable interest in the said land by virtue of their having made a deposit on the land,

which was paid to the defendants' attomeys-at-lav.·,
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jle:·-JI~ll!'.'-':'\. liJC\ an rcqucslln!:' tha1 the sum SLj5(i,O()(J.()(J deposl lo the

1',"_'1~'i! ;;J1l1 .. ill())T)', -~l ()\' )~'lTI~,1 r)~lri-~\ ~ (l1ijll~in\ i')'~' r~lllrI1CC1 \A,l Inl~TC.~1 a~: \\~.],

,-I' (l(i;j;(t:..!~.>" j()i 1/1;::.1\.,:1': (\ CUI11.)-dC

THr: CHRONOLOCl OF E\T~!\'TS

On the ] (jIll August 2(1)]. the first cj<'lJm~lJll F]orencc

ByfielcJ PillCi ~1 deposIt of S45(!J)(j(j()(j \0 Mr. Derrick 1),Il'h\

attome\-at-Ia\\ In atlon to the said propcny.

2. The .:\greement for Sale dated J5 th October 200 I IS

.., ... r. ...... "tr...,l h ... , r,11 1-11.<,::> l .... ...-n-1~r-:>C' Tl1P I'lClT1"'Y'1Cl1ltc ~lr(l rj(),cr"l1hl-'r1 '.le tflr'C.\..Cl.-ULl.-U LJ) cUJ Ll ........ t-JUlll~":), J I.""'" \•.IlU.lIL1U-l 1- __ , UI>... u"'""',-"n/,-,,,-., t-t" .. , .....

purchasers and the defendants as the vendors.

The attomey with Can~iage of Sale is stated to be Derrick Darbv.

No attomey's name is iisted on behalf of the purchasers

~~r Darh\ I,; described on the document to be the vendors'

al1orne\ The total purchase price is S2 - mij]ion.

The completion date of the Agreement is stated to be on or before

90 da)!s from the date of the Agreement.

The "i\greement reflects that the mitial paymem of £42U.O(jO.ulJ JS

to be apportlOned with S270,OOO,OCJ as the deposlt and SI SU,O()()

as account purchase price.

Thi~, is a discrepancy in relation to t11e amount of $450.000,00 said to he

depOSIted 011 August 10, 2001. It appears thm the discrepancy may be due to the

amount D31d for the treatment of tennites 011 the property. Special conditions Lj

and 5 are relevam and Important 10 the adjudication of this matter and arc set out

as follc1\vs

''4. This Agreement IS SUbjeCl to the Purchasers prcsentll1g an

Irrevocable Letter of Mortgage Commitment from the

Churches Co-op Credit Umon fo~' an amount nol Jess than

5: : 000. or am' other financial ll1stitUlion on or



before 45 days to the Vendors' attorneys-at-law as to which

time shall be of the essence of the contract failing which

either party shall be entitled to cancel this Agreement

without notice and the initial payment refunded without

interest less the sum of $25,000.00 for attorneys' fee for

professional services --- and the Purcbasers hereby

irrevocable authorize the Vendors to deduct the amount of

such fee from the initial payment on tennination of this

Agreement"

"5. Unless previously rescinded as aforesaid, this contract shall

be binding and unconditional on the Purchasers producing

the said Letter of Commitment to the Vendors' attorneys­

at-law."

3. A Transfer under the Registration of Titles Act in relation

to the said property was signed by the second and third claimants

and both defendants. It is undated and was never signed by the

first claimant

4. On the 29th July 2003, a letter was written by Mr. Derrick

Darby to an attorney, Karl Thomas. The letter reads as follows:

"Re: Sale of premises - Lot 18 St. Johns Meadows, St. Catherine­

Florence Byfield

I refer to our recent meeting regarding the above matter. I confinn

my instructions from the purchasers' local agent to hand over the

file to you.

I have also asked the real estate agent, Mr. Vernal Anderson, to

recommend an attorney to represent the vendor.

I account for the deposit paid to me by Mrs. Byfield as follows:
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Dcposit rccc1\ed (] (1()~.2rH!] i

I cS~" ( ; I JIll :,lrJ Cll1 1() 1c~nn 11 L lrL~~l1 r!i C~;-l~

OJ pre1l11SCS

(2) Cosiofpreparatioll
of t\gree1l1cnt for Saic

(', ~

,,~ I i Ii )(

_.:'1 ir,'. Ii i

Balance elm '. i)?~ ':;'I(} (ii,

I undertake to forward this sum to VOU Oil or he'fore /, II L'IIS' '

2003. In the I11tcrim. ) WI]] hand ()\cr ,I '~()P\ of Jl!\ ilic 1 lhl

vendors' attOlllCV who wi]] take 1J1structions from the vendor

regarding re-signing of the Instrun1ent of Transfer as \\'e]] a;~ CllheI

relevant matters."

.:; Letter dated I )il. L\Ul.':ust 2(J()~ hom \)uantit\ SUrlcvo]"s
'"-- . '" . - -. - .

Mr. Garfie]d Brown Of"'ICtori,1 Mutuai BuildinL' Socle,

It states that rre1l1ises. Lot J 8. St. Johns A venue. St. ,I nns

MeadO\vs, St. Catherine was visited and a schedule of dilarldatio]!

prepared. The repairs are estimated to be completed in 4 wcck~.

6 Letter dated 1 Decembe; .2003 £i'om F

Manager of Victoria Mutual Building Societv. Half W e!\ : rcc 1C

Mr. Charles Beny. attomey-at-law. in relation to the said nremlses

It confimlS that V.~1BS had approved (1 Joan of S2.970. ()() In

relation to the property subject to It bemg secured h) it fIrst legai

mortgage and certain conditions. The conditions are listed as

follows:

11 Repairs to be completed WithIn three months afler
disbursement of loan and inspection b) an o[fice;- (li­

the Soci ety.

(2) Subject to an Undertaking from an attorney-al-l,l\'
to apply to the Courts for modlficatJOn of covena1l1
ti 6] 7within six months after disbursement o[ioan
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The letter also states that payment of the loan will be made upon execution and

registration of the mortgage.

7. Letter form YMBS to the first claimant on January 7, 2004

informing her that the mortgage of $2,970,000.00 had been

approved and also that YMBS had infonned its attorneys (Mr. Paul

Cooper of Livingston Alexander & Levy) to prepare the mortgage

documents.

The first claimant was also instructed to visit the attorneys within 7

days and to take with her certain documentation. The letter

further states that a deadline of i h April 2004 had been set for

completion, after which the loan would be automatically

withdrawn unless an extension in writing was granted.

Attached to this letter is a copy of a letter to Mr. Paul Cooper of

Livingston, Alexander & Levy, the attorney for VMBS in relation

to the proposed mortgage. At the bottom of this letter is the

following statement:

"Kindly contact Mr. Charles Berry, attorney-at-law,

of25 King Street, Spanish Town, St. Catherine,

regarding the Duplicate Certificate of Title."

Unfortunately, Mr. Charles Berry is also deceased and there is no documentary

evidence as to his interest in the matter or by whom he was retained. The inference to be

drawn is that he was retained by the defendants. The first claimant has also given

evidence to this effect.

8. Agreement for Sale dated 20th December 2004 between

the defendants as vendors and Tweedsmuir Anthony Bryan

and Veronica Evadnie Bryan as purchasers for Lot 37, Bellevue
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nU\\,,:dllce] ~1 .john~, r'/lcdclO\\ rL~t::lSlCrC(J at \ dun-it·
r- 1

. _ l'(l!J

l) t1)( f, ... _1 '-;l ..~'

d.' ::J_. i. j{ )1,

\:'T:t1c: The nurchasc- prlCC ;:- :~~,ldl

() /~ transfer of land document dated the 26 11
'\<0\ :.-cel he)

2004. in relation to the above-mentioned property and SI ~l1cd 11\

the ahove-mentloned parties.

Summan of Documental" Evidence

Based on the chronology. the claimants entered into Agreement for Sale with 1!tC

defendants on the 15 th October 2001. Although the deposit was paid. a Lette]

Commitment renectmg the balancc rema1J1ed outstanding until the 18 11 DeCe1TJhcl .?l )(,~;

The vendors eJllerec1 m1(1 a second I\grecmcnt for Sale With ne\\ purchaser., ')1 the .?I

December 2004. AlJ the contractual obligations of this subsequent AgrecJ1lcI' IW, :',," eli

fitlfilled except for the actual registration of the names of the new oVv'ncrs ()) tiF Jlle L\

caveat lodged on the 21 Si February 2005 by the claimants has prevented the C01Tlpi::: on

that process.

Issues for Determination

There arc severa] issues for the coun to determ1J1e. These are as re)]

YVas Iv1r. Demel, Darbv. the attomey for the vendors and stakeholder uf

the S45CJ.OOO naid by the claimants on 1 ."',ugust 2001 '!

The coun takes judicial notice of the fact that Mr. Demck Darby had been

an"ested. charged and placed hefore the court for mIsappropriation of

varIous clients funds. He was never tned and convicted a:c he ahsconded

while on haiL

(\



The court accepts that neither the defendants nor the new attorneys for the

claimants received any of the above-mentioned sum of money from

Mr. Darby.

2. When the claimants failed to complete the contractual terms in the time

allotted, did the defendants waive their rights to rescind the Agreemenf.!

3. If yes, did they at any time give notice to the claimants oftheir intention to

retract or notify the claimants of their intention to again make 'time the

essence' of the contract.

4. Ifno, what is the effect of the letter dated 18th December 2003, sent to Mr.

Charles Berry?

5. What is the effect of the delay in completion up to December 2004 when

the defendants signed the new Agreement for Sale?

6. If the claimants are successful in proving their case, should there be an

order for specific performance, and if not, what should be the damages

awarded?

Analysis of the Evidence

1. Was Mr. Derrick Darby the attorney acting for the Vendors in relation to the
payment of the deposit and the Agreement for Sale?

The evidence of the first claimant is to the effect that Mr. Vernal Anderson, the

real estate agent for the property, told her Mr. Darby was acting for the vendors and took

her to Mr. Darby. She paid the deposit to him and he later drafted an Agreement for Sale

which she gave to Mr. Brodber on his visit to Jamaica.

She further stated that herself and Mr. Brodber visited Mr. Darby's offices for

discussions about details of the sale. Although her witness statement indicated that she



W3, unrepresented. she :ldmlttecJ while ~l\'lJlg !'Ico \'(1(( c\'lclcllCC that Mr [)arh\ \'

.11 de ;n~ 1()?- ncr ~lnd lhal \\'h~'ri ,~h~' dls<~n\ c'rccl 1];;1; 'VI [)artJ\ (i~ '- :n:.. \,.. '- i

lut-lll \\'Jlh the Ja\\. sllc retaIned the SCf\'ICCS d' 6:

The first defendant Mr. Brodbcr. has dellled that Mr. Darbv \vas reUIIllcci \ i,lll:

He states thill the iirsl e]ainJanl suggested that since l]K'\ were In .lamaie:l. the\ \\.lul

retall1 an attorne\ to draft the document and that "\\C would both uti lil.c till :~cnll ., i

the same attornev-at-law."

He furthcr stated that he signed documents representing Mr. Darby as the :illome\

(or the vendors but he did not suppose it to be a problem as Mr. Darby was supposedly

aet111g for both partIes. He also admitted that Mr. Vemal i\nderson was the real estale

agenl in relatIon to the saId prope!1y and that the Agreement indicated thai he woulc i hc

n21C a conlnl1SS1on )"/0 by the vendors on the compJetJon of the Agrecmem

This court is orthe view that the eV1dence of the first claimant IS more ('red,

this point for the following reasons:

1. The documentary e\'idence clearly indicates that JV!r.

Derrick Darbv was acting l!l the capacity as the

attOn1n for the vendors.

11 It v/ould he illogical for the claimant 10 attend on a lawyer

to pay a deposit in relation to property without some

reference to the vendors.

1IJ Mr. Anderson acted as the real estate agent for the vendors

property. It is only logical to mfer that he must ha\e had

discussions on the matter with the defendants before

attendim!. on Mr. Darbv \-vith the first claImant.
~ '"

~;



1\ It is preposterous for the first defendant, Mr. Brodber to

put distance between himself and Mr. Darby at this stage.

It was his property being sold and he acquiesced to the

terms of the agreement even if it was prepared in his

absence.

This court has therefore concluded that when Mr. Darby received the deposit and

subsequently drafted the Agreement for Sale, he was acting as the attorney for the

vendors. He would have received and retained the deposit on behalf of the vendors and

as their agents. (See Stephen Thompson vs. Alphanso Lewis, 24 JLR, pg 47)

Unfortunately, any loss in relation to the deposit would therefore have to be borne by the

vendors.

However, the agreement also makes it clear that both parties would be solely

liable for their attorney's fee. The evidence is that he acted for both parties in relation to

the Agreement for Sale. The claimants would therefore be responsible for the

purchasers' share of the attorney's cost of $12,500.00 for the preparation of the

documents.

2. Was the Contract rescinded by the failure of the Purchasers to complete
after the expiration of 45 days?

The evidence is unchallenged that the purchasers/claimants failed to produce the

balance of $1,900.000.00 or to present a letter of mortgage commitment on or before 45

days after the signing of the Agreement to the vendors' attorney. Special condition 4

made time of the essence of the contract. The vendors would have been entitled to cancel

the Agreement without any Notice to the purchasers.
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'/\CC~}rdln~' 1(; tIll Irs' ~·jdlITlan: ;-;ill' rf...~c!~]\'~ci ~: (10CUJ1JC11 Ir!,'lnl \·!V1E-~,< dh(nll th,~

\\ : Ill' ii" "':(I\C \'i f [):lrl--\ \ II ... 11rn:...'! ;-1 '-~l;!CI~ I'~'~;' u tJr~ i(!

;'CCCl

",rilnl

correspondence', fl"on', the banL ner\\CCTJ 2(H~] 1 ~()!lj 1i-j~t In:~'

However. the earliest documcntan eVldencc oi thi \\a~ the iL'11cr Ie,

"II'" 1"1
'<':lj' ij

1-"-""'1
''.-''-..1

BCIT\ Decembcr ]

One would !1(JVC expected letters from VlvlBS to iVir Darb\ to he pn)(\lk~:d

ThiS court cannot dra\\ any inference a~ requested by the cl,lImants' attorney thilt t!lcrl

h(lcl been previous commitmelll letters or documents from any financial mstitutlon to Mi

Darby prior to 2003. There might have been difficulties experienced by Mrs. Bvfielc! hut

her cvidence does not speak specifically about anythlllg pnor to 2003.

Aceordll1 L' to her. she was in communication w1th [\11' Broclber UI lc 2: 1,\

telephone. She said the:\' spoke about :Vir Darb'.,'·? troubles and that J'v1r. [~rod:!c: hJ)\

her he no longer trusted lawyers. 1hal he never got the deposit from Mr LJartl). n;:;]

any documentatIOn and wanted her to repay him the deposit 111 cash and alsc> thal 1K

wanted to continue the transaction in the United States of l\merica SAl.

She further stated that she wid hirn she prcfened te LISE.: " vcr and s[](

ll1structed ne\.\ counsel In the matter She further states that she made cuplee al

documents fi"om \ir Dar1l\ and VMBS and these were del)vered to Mr Brodhc\ a nF

home In Oueens. New York by her brother-in-law and as far as she v:as concemed. tnc

agreement was stIll In place I1l 2003 and she knew thm M1'. Berr\' was no\, acum.': for Mr

Broclher.

Her ('vI(ienet lS that J\l11'. Broclber told her ne had ol1tained Mr. Charie,', Bern a,',

]llS ne\\ attOrIln. She furUle r stated that Mr Brodber never complained about am Oel,l\

]



neither did he tell her that the sale was cancelled. She said Mr. Anderson died around the

time ofMr. Darby's troubles.

Mr. Brodber's evidence on the point is to the effect that he waited three (3) years

and having not heard anything from the claimant or Mr. Darby, he agreed to sell the

premises to Tweedsmuir and Veronica Bryan. He further stated that he signed an

Agreement for Sale and completed a Transfer of Land document to that effect. He agreed

that Mrs. Byfield did call him and spoke to him about Mr. Darby's troubles. He is not

sure whether this was in 2003. He did not seek an attorney when he heard Mr. Darby was

in trouble. He denied telling her he no longer wanted to deal with an attorney and that he

wanted to continue the transaction in the United States. He denied knowing that Mr.

Berry was acting on his behalf, neither is he aware ofMr. Anderson doing so. He said he

never retained Mr. Berry.

He further stated that he never discussed the return of the deposit or stamped

documents to ber and the last time he spoke to her for a while would have been when she

spoke to him about Mr. Darby. He further said he got no documents from her brother-in­

law and that when he tried to make contact with her, he would hear her in the background

saying, "Tell him, I am not here."

Counsel for the defendants, Mrs. Lilieth Deacon, has submitted that time was

made the essence of the contract and the claimants failed to complete within the

stipulated time. She has further submitted that since they failed to request an extension

of time, the defendants were entitled to rescind the contract without notice. She also

submitted tbat the defendants at no time breached the terms of the contract and took no

steps to resell the property until over two (2) years later.
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The allthC1r~, or ehitt\ on Contracts, General Pr-inciples. Sweel &. Iv1 I
I.

i ){j..J j1

I" I I

I

"
11111 1" ~-):~11J~ 7 n". ~'c..:_"",-\]-I,- '- t I 1'__' illrLICI. (raragrap!-J 21 (1111 naQC

"Time' i\ 0/ II/( c(,'senc(' I! w/7C'rc Ill( pUrllC,\ hol'( cpress!,
II' (hell ,'onlUlcl lhm lhe lfIJ/('

per!nrl1lone(' l11usl he cOlllplied \1'l/h, or lllOt Ihe time is 10

hc o/ih( essence

The' authors di scuss also the effect of consequences of time being' 0 f the essence'

(paragraph 21-014. page 10:-;:-;):

"---the e[feel of declaring lime to he of lhe essence is /()
elevate the term 10 thc stalu.s of a "condition" wah Ihc
consequences that a failure 10 per/orm hr the stipulated
!lInc will entille the InllOeell! party to (U/ ternzilU[/C
per(nnnancc of the contract and therehv pu.t an end 10 all
thc prima", ohZlgalioll.\ of hoth parties remaliling
U!?pC 7formcd (/710' 10 c!{lIln damages from the rontrort

hrcaker 0/1 thc !Jus!.'. thai he has cOlllmit/cd () (imdamcnta!
hreach the contraCT --- depriving the innocent pam of
The hel7e(ii o(thc contrae! ---'

Based on the Agreement for Sale. the defendants were entitled to c0l1s1der the

agreement as rescinded without any notice to the purchasers WIthin 45 davs after the 1"

OCloher l

However. if there was a \vaiver of their right to rescind by the defendants. z:

valld Agreement for Sale would sti]] be in existence,

In Chitt~·. (supra at paragraph 21 - 016. page 1(35), the authors dlSCUSS other

pnncipJes whlch affect the time fixed for perfonnance

"Apcm (i-om the rules conSidered in the preceding
para[!raplzs, tnnc fixed (or performance !7W,'

/1'1 WCllver or subsequenT variation hI
Of:l"eC171Clll'.

j:
j -~



In Neville Constantine Smith vs. Delroye Salmon SCCA no. 67/20(J4 delivered

on the 29th November 2006, the Court of Appeal examined this issue of time being "of

the essence." Harrison J stated as follows (at page 12):

"I/time is made the essence o/a contract and the date has
passed and the parties continue negotiating for the
completion 0/ the purchase, time is no longer of the
essence of the contract - Webb v Hughes (1870) LR 10 Eq
281).
Where time is made of the essence and there is default, the
part}' not in default mayor may not rescind. Conduct
consistent with the continued existence of the contract is an
election not to rescind - Carr v Berriman Property Ltd
(1953) 89 CLR 327. See also Buckland v Farmer et al
(1978) 3 All ER 929 and Luck v White (1973) 26 PV CR
89. "

At paragraph 22-037, Chitty on Contracts, (supra), the authors state that a

waiver may be oral or written or inferred from conduct, even though the provIsIOn

waived is found in a contract required to be made in or evidenced in writing.

Counsel for the claimants, Mrs. Wisdom Barnett, has cited certain conduct by Mr.

Brodber which indicated he had waived his right to rescind.

Firstly, he introduces Mrs. Byfield to neighbours as the new owners. Mr. Brodber

has denied that he introduced Mrs. Byfield to the neighbours. However, even if he did,

this was done contemporaneous with the signing of the Agreement for Sale and would

not have taken place after the time set for completion had expired.

Secondly, the defendants signed the document of Transfer. The court is of the

view that, as there is no evidence as to when this document was signed, it cannot assist in

detennining the point in question.
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TlllIc!!\ Mr BlOclhcl Cun!llHlCS illS 1n gs V\' lih ]\/1 rs 8 >' (I ~~' j (; Up Li r; 11 :~ i )( ) ,-:

)')U!111h. ;:Ither cilr~:cth or thnluuh hIS aQent ohLJ IJl 5. the sen'lces of another atwlTIC\- -

court finds that there IS merit in grounds three and lour. il 1 110' CClnle:slcCl.

[he COUll accepts thal both parties were in communication up lei 200:'> a!ltlough the

CA,IC1 month is not stated. Mr. Brodher agrees that Mrs. Byfield and hl11'15CI:' die! .';pcal.

abouI !\!jr Darby's troubles. Mr Darb)!'s letter was wntten III .Iul)! 2003 .

.A.lthough both parties disagree as to the details or the conversation. the court .; cd

the VIew that Mrs. Byfield's evidence is more reliable. Bearing in mind what was

happening with Mr. Darby, it is inconceivable that the parties would not have discussed

contractual issues and the way forward. What is quite clear is that Mr. Brodber dId not

mdtca!e to Mrs Byfield that he considered the contract to be rescinded

The court accepts that Mr Brodber told her that he dId not tms'l 121\\'\lC1"11

wanted her to continue the transaction in the USA without laVl'vers and that Silt told hIm

that she had contracted a new attomev.

The court also accepts that at sometime during their conversation III 200::.

Brodbcr did tell her \1r. Charles Ben) had been retained to act on his behalf. Mrs

Byfield could not have conjured up the name of Mr. Berry without an) baSIS. IllC iCt1C

from VMBS was addressed to Mr. Charles Berry. The court accepts that Mr. Berrv was

retameel to act on the defendants' behalf and that Mr. Broelber did compJaUl to Mrs.

Byfield that he had not received the deposit. "he and Mr. BeITY" from Mr. Darb\ and

wanted her to repay him the deposit in cash.

The court draws the inference that as unhappy as Mr. Brodber ma) have been

abOUT the state of affairs. he treated the contract as still continuing up to that pomt In

i~



time. There was no complaint about delay. There was no notice to complete sent to Mrs.

Byfield or her attorney. This is clear and compelling evidence of conduct by Mr.

Brodber that he had waived the contractual tern1 of time 'being of the essence. '

The effect of this waiver is that the contract remained valid up to the 18th

December 2003 when VMBS sent the letter to Mr. Berry indicating that the loan had

been approved. The terms of the contract stated that it would be binding and

unconditional once the Letter of Commitment was sent to the vendors' attorney-at-law.

Should the Claimants be granted an Order for Specific Performance or any Award
of Damages for Breach of Contract

The equitable maxim is that he who seeks equity must come with clean hands.

Have the claimants come to this court with clean hands?

In this regard, the court considers both the silence of the first claimant and the

delay in the completion ofthe contract since January 2004.

1. The first claimant received a letter from VMBS in January 2004 which

stated that she was to take certain steps within seven (7) days in relation

to the processing of the mortgage documents. There is no evidence that

she did so.

2. She said that she spoke to Mr. Berry who kept in touch with her by phone.

She gave evidence to the effect that Mr. Berry kept dragging the matter

out but no evidence was presented as to what she meant by this statement.

No evidence was put before the court as to what Mr. Berry failed to do.

3. The court also takes note that she said she stopped communicating with

Mr. Brodber in 2003, yet she spoke of conversations with him about

repairs to the property and that he told her she should get someone to

repair the place.

15



She also said thal he loki her thai the loans officer had diseusslom \\'ith

111111 o\e; till phone abou: "epaIrs

>>lIL 1Linne, ';\aleCi tila 11'_ d:,kCl, 11-';

ill III dllCl tl' lodge It l(l hie. aCCCIlIlll

\ill'. 8rodher has demed all of tim,

"- JJI',-,',,-" ,: ..Jl~~IU(; ;;-ulli Ei:." lUI

Her cVIdence ralSCS a lot \1

unanswered questions, \I-/hen \vould thesc COllversatJOns have lakell

placc" \Vhat cheque would she haH been asked to collect OJ] 1m, hehalf

SJ1lce a Jetler had ix:en sellt to his lawver iii December 2!)!)~

requesting a certain undertaking') If \'MBS had a chcquc for Mr

Brodber, one could mfer that the mortgage would have been

registered on tbe title but this was not the case,

-1-. Al the lime thal the defendants entered InlO a second Agreemenl for Sale

III Deccmber 2004, the Joan offer from VMBS would haw expired In

A.pri I 2004,

The claImants have ot1ered no credIble eVlciencc as l(l what transpJrecl

between .Ianuaryto April 2004 and betV\'cen April to December 2()()4. 11':

the context of the circumstances of this case. the court consJders this

unexplained delay as unreasonable and it is certainly a factor lhe

COUll'S consideration (see Graham \ Pitkin J987 41 VnR. pg 233

-, TIle COUJ1 accepts that the first clmmanl \\'3S gJven pemllsSI01: ny the lJrS'

defendant to change the 10cl~s and take over the property some unlC ~:

the Agreemem for Sale was signed. 11 is Incredible for Ml'. Brodbe: t

assert that she did this witbout his permission. However. there were no

additions or Improvements made to the property by the firs 1 claImant.

6 Although the defendants ncver exerCIsed their risrht \(; rescllIcl. COliri

conSIders that the defendants would sti]] have not recelH;d

the purchase price Up te December 2CJ04,

bajancc OJ'

j (;



Unfortunately, both parties have suffered due to the conduct of Mr. Darby.

However. hased on all tllt' circumstances. the court is of the opinion that the contract

between the parties has been frustrated.

The vendors' have resold the property for $2,800,000.00. The court wilJ neither

order specific perfornlance nor award damages for breach of contract.

However, the deposit paid by the claimants is to be returned to them minus their

share of the attorney's cost which is $12,500.00. This sum is $437,500.00. In light ofalJ

the circumstances the court declines to award any interest on this amount.

Costs of the proceedings awarded to the claimants to be agreed or taxed.




