IN THE SUPREME COURT OF JUDICTURE OF JAMAICA

CLAIM NO. 2005HCV1196

BETWEEN FLORENCE JULIA BYFIELD 1T CLAIMANT
AND ALFRED MARTIN THOMPSON 2ND CLAIMANT
AND PAULINE ANDREA PHILP 30 CLAIMANT
AND VICTOR ALPHONSO BRODBER 1’ DEFENDANT
AND PAULA MARCIA BRODBER 2ND DEFENDANT

Mrs. Lascine Wisdom Bamett instructed by Thomas & Thomas for the Claimants
Ms. Lilieth Deacon and Mrs. Nicola Ear! Luther instructed by Tayior Deacon & James
for the Defendants

Heard: October 5, 6, November 16, 2009 and January 6, 2010

Straw J

The claimants, Florence Byfield, Alfred Thompson and Pauline Philp are suing
the defendants, Victor Brodber and Paula Brodber for specific performance of a contract
entered into between the parties on the 15" day of October 2001, for the sale and
purchase of property described as Lot 18, St. Johns Meadows in the parish of St
Catherine, registered at Volume 1132, Folio 619 of the Register Book of Titles.

Secondly, they are requesting that a declaration be made that they are entitled to
an equitable interest in the said land by virtue of their having made a deposit on the land,

which was paid to the defendants’ attorneys-at-law.
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Alemavvey they are requesting that the sum of $450.000.00 deposited o the
v DeTicl Larhy &L onmary b returned with mierest as wel,

S5 WAL CH JOT Dreach OF cotruct.

THE CHRONOLOGY OF EVENTS
] On the 10" August 2001, the first claimant. Florence
Byfieid paid « deposit of $450,000.00 10 Mr. Dermck Darby

attornev-at-law m relation to the sard property.

cth VY :
2 The Agreecment for Sale dated 157 October 2001 1s
executed by all the parties. The claimants arc described as the

purchasers and the defendants as the vendors.

The attorney with Carriage of Sale 1s stated to be Derrick Darbyv.

No attorney’s name 1s listed on behal{ of the purchasers.

Mr. Darby 1s described on the document to be the vendors’

attorney. The total purchase price 1s $2.7 million.

The completion date of the Agreement is stated to be on or before

90 davs from the date of the Agreement,

The Agreement reflects that the mitial payvment of $420.000.00 15

to be apportioned with $270,000.00 as the deposit and $150.000.00
s account purchase price.

This 1e a discrepancy in relation to the amount of $450.000.00 said to he
deposited on Augusi 10, 2001, It appears that the discrepancy may be due to the
amount paid for the treatment of termites on the property. Special conditions 4
and 3 are refevant and mmportant 1o the adjudication of this matter and arc sct out
as follows:

“4. This Agreement is subject 1o the Purchasers presenting an
wrevocable Letler of Mortgage Commitment from the
Churches Ce-op Credit Union for an amount not less than

§1.900.000.00 or anv other financial nsutuuon on or



before 45 days to the Vendors’ attorneys-at-law as to which
time shall be of the essence of the contract, failing which
either party shall be entitled to cancel this Agreement
without notice and the initial payment refunded without
interest less the sum of $25,000.00 for attorneys’ fee for
professional services --- and the Purchasers hereby
irrevocable authorize the Vendors to deduct the amount of
such fee from the initial payment on termination of this

Agreement.”

“S. Unless previously rescinded as aforesaid, this contract shall
be binding and unconditional on the Purchasers producing

the said Letter of Commitment to the Vendors’ attorneys-

at-law.”

3. A Transfer under the Registration of Titles Act in relation
to the said property was signed by the second and third claimants

and both defendants. It is undated and was never signed by the

first claimant.

4. On the 29" July 2003, a letter was written by Mr. Derrick
Darby to an attorney, Karl Thomas. The letter reads as follows:
“Re: Sale of premises — Lot 18 St. Johns Meadows, St. Catherine —
Florence Byfield

I refer to our recent meeting regarding the above matter. ! confirm
my instructions from the purchasers’ local agent to hand over the
file to you.

I have also asked the real estate agent, Mr. Vernal Anderson, to

recommend an attorney to represent the vendor.

I account for the deposit paid to me by Mrs. Byfield as follows:

(U'S)



Deposit received (100052007 s SLAEane
Foss dlhpavment 1o tlermiic renen:
01 premises At
(2)  Cost of preparation
of Agreement for Sale - . ZAu0.00
Balance duc - SEOSAN0 .00

I undertake to forward this sum to vou on or before Augus
2003, In the mntenim. I will hand over & copy of my (e 1o the
vendors” attorney who will take mstructions {from the vendor
regarding re-signing of the Instrumen
relevant matters.”
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Letter dated 137 August 2005 from QOuantitv Survevors 1o

]

Mr. Garfield Brown of Victoria Mutual Building Societs
It states that premuses. Lot 8. St Johns Avenue. St Johns
Meadows. St. Catherine was visited and a schedule of dilapidauiorn

prepared. The repairs are estimated to be completed mn 4 weeks,

ti ~ ~ — N
6. Letter dated 18" December 2003 from Fave Lowe.

Manager of Victoria Mutual Building Societv. Half Wav Tree 10

[¢¥
w

Mr. Charles Berry, attornev-at-law. in relation to the said prennse

.

It confirms that VMBS had approved & loan of $2.970.000 00 n

~

relation 1o the property subject to 1t being secured by @ first legal
mortgage and certain conditions. The conditions are listed ac

follows:

“(1v  Repairs 10 be completed within three months afier

the Society.

(2) Subject to an Undertaking from an attornev-ai-iaw
to apply to the Courts for modification of covenant
# 61 7within six months after disbursement of loan ™

s



The letter also states that payment of the loan will be made upon execution and

registration of the mortgage.

7. Letter form VMBS to the first claimant on January 7, 2004
informing her that the mortgage of $2,970,000.00 had been
approved and also that VMBS had informed its attorneys (Mr. Paul
Cooper of Livingston Alexander & Levy) to prepare the mortgage
documents.
The first claimant was also instructed to visit the attorneys within 7
days and to take with her certain documentation. The letter
further states that a deadline of 7" April 2004 had been set for
completion, after which the loan would be automatically
withdrawn unless an extension in writing was granted.
Attached to this letter is a copy of a letter to Mr. Paul Cooper of
Livingston, Alexander & Levy, the attorney for VMBS in relation
to the proposed mortgage. At the bottom of this letter is the
following statement:

“Kindly contact Mr. Charles Berry, attorney-at-law,

of 25 XKing Street, Spanish Town, St. Catherine,

regarding the Duplicate Certificate of Title.”

Unfortunately, Mr. Charles Berry is also deceased and there i1s no documentary
evidence as to his interest in the matter or by whom he was retained. The inference to be
drawn 1s that he was retained by the defendants. The first claimant has also given

evidence to this effect.

g. Agreement for Sale dated 20" December 2004 between
the defendants as vendors and Tweedsmuir Anthony Bryan

and Veronica Evadnie Bryan as purchasers for Lot 37, Bellevue

wh
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9. A transfer of land document dated the 207 oi Novembe
2004. in relation to the above-mentioned property and signced by

the above-mentioned parties.

Summary of Documentary Evidence

Based on the chronology. the claimants entered into Agreement for Sale with the

defendants on the 135" October 2001. Although the deposit was paid. a Letier of
~ : : : ; : b th H ~y ~
Commitment reflecting the balance remained outstanding until the 18" December 2005
he vendors entered into @ second Agreement for Sale with new purchasers or the 20

i

ual obligations of this subsequent Agreemcen: haic bhoon
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ember 2004, A

fulfilied except for the actual registration of the names of the new owners o1 Ui ilic

caveat lodged on the 21% February 2007 by the claimants has prevented the compielior

that process.
Essues for Determination
There are several issues for the court to determine. These are as follows:

Was Mr. Derrick Darbv. the attormeyv for the vendors and stakehoider of
the $450.000.00 paid by the claimants on 10" August 20017

The court takes judicial notice of the fact that Mr. Derrick Darbv had been
arrested. charged and placed before the court for musappropriation of

various clienis funds. He was never tmed and convicled as he absconded

while on baitl.



The court accepts that neither the defendants nor the new attorneys for the

claimants received any of the above-mentioned sum of money from

Mr. Darby.

2. When the claimants failed to complete the contractual terms in the time

allotted, did the defendants waive their rights to rescind the Agreement?

3. If yes, did they at any time give notice to the claimants of their intention to

retract or notify the claimants of their intention to again make ‘time the

essence’ of the contract.

4, If no, what 1s the effect of the letter dated 18" December 2003, sent to Mr.

Charles Berry?

5. What is the effect of the delay in completion up to December 2004 when

the defendants signed the new Agreement for Sale?

6. If the claimants are successful in proving their case, should there be an

order for specific performance, and if not, what should be the damages

awarded?

Analysis of the Evidence

1. Was Mr. Derrick Darby the attorney acting for the Vendors in relation to the
payment of the deposit and the Agreement for Sale?

The evidence of the first claimant is to the effect that Mr. Vernal Anderson, the
real estate agent for the property, told her Mr. Darby was acting for the vendors and took
her to Mr. Darby. She paid the deposit to him and he later drafted an Agreement for Sale
which she gave to Mr. Brodber on his visit to Jamaica.

She further stated that herself and Mr. Brodber visited Mr. Darby’s offices for

discussions about details of the sale. Although her witness statement indicated that she

-



was unrepresented. sh

alseacung {or her and that when she discovered thar Mro Darby was cupenia

rounie with the tavw .

The first defendant. Mr. Brodber. has denied that Mr. Darby was rctained by

He states that the first

N

¢ admitted while giving vica vocc evidence that Mro Darb

¢

—,
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ctained the services of Thomas & Thomeas

g

clarmant suggested that since they were i Jamaica. they would

retain an attorney to draft the document and that “we would both utilize the services of

the same attornev-at-law.”

¢ further stated that he signed documents representing Mr. Darby as the attornoy

for the vendors but he did not suppose it to be a problem as Mr. Darbyv was supposedl
acting for both parties.

agent 1n relation to the said property and that the Agr

He also admitied that Mr. Vernal Anderson was the reai

pard 2 commission of 3% by the vendors on the completion of the Agreement

This court 1s of the view that the evidence of the frst claimant 1s more credibic or

this point for the following reasons:

111

The documentaryv evidence clearlv indicates that Mr.
Derrick Darbv was acting n the capacity as the

attorney for the vendors.

It would be iliogical for the claimant to attend on a lawves
to pay a deposit in relation to property without some

reference to the vendors.

Mr. Anderson acted as the real estate agent for the vendors’
property. 1t 1s only Jogical 1o 1mnfer that he must have had
discussions on the matter with the defendants before

attending on Mr. Darby with the first claimant.
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P

&



v It 1s preposterous for the first defendant, Mr. Brodber to
put distance between himself and Mr. Darby at this stage.
It was his property being sold and he acquiesced to the
terms of the agreement even if it was prepared in his

absence.

This court has therefore concluded that when Mr. Darby received the deposit and
subsequently drafited the Agreement for Sale, he was acting as the attorney for the
vendors. He would have received and retained the deposit on behalf of the vendors and
as their agents. (See Stephen Thompson vs. Alphanso Lewis, 24 JLR, pg 47)
Unfortunately, any loss in relation to the deposit would therefore have to be borne by the
vendors.

However, the agreement also makes it clear that both parties would be solely
liable for their attorney’s fee. The evidence is that he acted for both parties in relation to
the Agreement for Sale. The claimants would therefore be responsible for the
purchasers’ share of the attorney’s cost of $12,500.00 for the preparation of the

documents.

Was the Contract rescinded by the failure of the Purchasers to complete
after the expiration of 45 days?

N

The evidence is unchallenged that the purchasers/claimants failed to produce the
balance of $1,900.000.00 or to present a letter of mortgage commitment on or before 45
days after the signing of the Agreement to the vendors’ attorney. Special condition 4
made time of the essence of the contract. The vendors would have been entitled to cancel

the Agreement without any Notice to the purchasers.



i the firsy clammant. she recenved o documen: Irom YMBS about the

accordimg
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che recenved correspondence frony the bank benween 2000 1o 2002 that the oan nug hen
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Berry dated December 16,
One would have expected letters from VMBS to My Darby 10 be produced

This court cannot draw any inference as requested by the claimants’ attorney that there

had been previous commitment letters or documents from any financial institution to Mr
Darby prior to 2003. There might have been difficulties experienced by Mrs. Bvfield but

her evidence does not speak specifically about anvthing prior to 2003,

According to her. she was in communication with Mr. Brodber un t¢ 2007 by
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her he no Jonger trusted lawyvers. that he never got the deposit from Mr. Darby, neithes
any documentation and wanted her to repay him the deposii in cash and aisc that he
wanted to continue the transaction in the United States of America (USA.

She further stated that she told him she preferred to use o lawver and she

1

instructed new counsel 1 the matter.  She further states that she made copies of al

documents from Mr Darby and VMBS and these were dehiverad 1o Mr. Brodber 4 his

was concernad. the

l

home n Queens. New York by her brother-in-law and as far as sh

agreement was still i place m 2003 and she knew that Mr. Berryv was now acting for Mr.

Brodber.

Her evidence ¢ that Mr. Brodber told her he had obtained Mr. Charles Berry as

[>24

his new attorney. She further stated that Mr Brodber never complained about anv delay



neither did he tell her that the sale was cancelled. She said Mr. Anderson died around the

time of Mr. Darby’s troubles.

Mr. Brodber’s evidence on the pomnt is to the effect that he waited three (3) years
and having not heard anything from the claimant or Mr. Darby, he agreed to sell the
premises to Tweedsmuir and Veronica Bryan. He further stated that he signed an
Agreement for Sale and completed a Transfer of Land document to that effect. He agreed
that Mrs. Byfield did call him and spoke to him about Mr. Darby’s troubles. He is not
sure whether this was in 2003. He did not seek an attorney when he heard Mr. Darby was
in trouble. He denied telling her he no longer wanted to deal with an attorney and that he
wanted to continue the transaction in the United States. He denied knowing that Mr.
Berry was acting on his behalf, neither is he aware of Mr. Anderson doing so. He said he
never retained Mr. Berry.

He further stated that he never discussed the return of the deposit or stamped
documents to her and the last time he spoke to her for a while would have been when she
spoke to him about Mr. Darby. He further said he got no documents from her brother-in-
law and that when he tried to make contact with her, he would hear her in the background
saying, “Tell him, I am not here.”

Counsel for the defendants, Mrs. Lilieth Deacon, has submitted that time was
made the essence of the contract and the claimants failed to complete within the
stipulated time. She has further submitted that since they failed to request an extension
of time, the defendants were entitled to rescind the contract without notice. She also

submitted that the defendants at no time breached the terms of the contract and took no

steps to resell the property until over two (2) years later.

11



The authors of Chitty on Contracts. General Principles. Sweet & Maxwell

[T )

i< lscussos TG DI ol The csaenoy o0 W comract (paragrapt 21 0100 page

POy

“Time s oof the essence 1 where the pariies have expressiy
stpulaied i henr conract thar the wime fixed o
performance musi he complied with. or that the time 1s 10

he of the essence. ™

The authors discuss also the effect of consequences of time being “of the essence’
(paragraph 21-014. page 1033):

“——the effect of declaring time to be of the essence is 10
elevarce the term io the status of a "condition” with (the
consequences that a failure 1o perjorm by the stipulated
tme will entitle the innocent party to (a;  terminaic
performance of the contract and therebyv put an end to all
the primary  obligaiions of both parties remaining
unperformed and (bl 1o claim damages from the contract
breaker on the basis thar he has commitied o fundamental
breach of the contract --- deprmn(r the innocent parn: of
ihe benefir of the contrac

Based on the Agreement for Sale. the defendants were entitied to consider the
agreement as rescinded without any notice to the purchasers within 45 davs after the
Ocrobher 200
However. if there was a waiver of their right to rescind by the defendants. then ¢
alid Agreement for Sale would still be in existence.
In Chitty. (supra at paragraph 21 — 016. page 1035). the authors discuss other
principles which affect the time fixed for performance:
“Apart from the rules considered in the preceding
puragraphs, ihe time  fixed for performance mav be

posiponed by waiver  or  subSequent  variation by

aoreemen.

L]



In Neville Constantine Smith vs. Deirove Salmon SCCA no. 67/2004 delivered
on the 29" November 2006, the Court of Appeal examined this issue of time being “of
the essence.” Harrison J stated as follows (at page 12):

“If time is made the essence of a contract and the date has
passed and the parties continue negotiating jJor the
completion of the purchase, time is no longer of the
essence of the contract — Webb v Hughes (1870) LR 10 Eq
281).

Where time is made of the essence and there is default, the
party not in default may or may not rescind. Conduct
consistent with the continued existence of the contract is an
election not to rescind - Carr v Berriman Property Ltd

(1953) 8§89 CLR 327. See also Buckland v Farmer et al
(1978) 3 All ER 929 and Luck v White (1973) 26 PV CR

§9.”

At paragraph 22-037, Chitty on Contracts, (supra), the authors state that a
waiver may be oral or written or inferred from conduct, even though the provision
waived is found in a contract required to be made in or evidenced in writing.

Counsel for the claimants, Mrs. Wisdom Barmnett, has cited certain conduct by Mr.
Brodber which indicated he had waived his right to rescind.

Firstly, he introduces Mrs. Byfield to neighbours as the new owners. Mr. Brodber
has denied that he introduced Mrs. Byfield to the neighbours. However, even if he did,
this was done contemporaneous with the signing of the Agreement for Sale and would
not have taken place after the time set for completion had expired.

Secondly, the defendants signed the document of Transfer. The court is of the
view that, as there is no evidence as to when this document was signed, it cannot assist in

determining the point in question.

o
(98]



2003 and

Thordls. Mro Brodber continues s dealimgs with Mrs Bvficld up untn
fourthlv, erther directlv or through his agent, obtaims the services of another atiomes

The court finds that there 1s merit in grounds three and four. 1t 1s no: contestec.
and the court accepts that botl parties were i communication up 1o 2003, although the
oxact month 1¢ not stated. Mr. Brodber agrees that Mrs. Byfield and himsclt did speal:

—
o

about Mr. Darby’s troubles. Mr Darby’s letter was written in Julv 2003

Although both parties disagree as to the details of the conversation. the court 1 of
the view that Mrs. Byfield’s evidence is more reliable. Bearing in mind what was
happening with Mr. Darby. 1t is inconceivable that the parties wouid not have discussed
contractual 1ssues and the way forward.  What 1s quite clear 1s that Mr. Brodber did not
mdicate to Mrs. Bvfield that he considered the contract to he rescinded.

The court accepts that Mr. Brodber toid her that he did not trusi lawvers and
wanted her to continue the transaction in the USA without lawvers and that she told him
that she had contracted a new attorney.

The court also accepts that at sometime during their conversation in 2002, MV
Brodber did tell her Mr. Charles Berry had been retained to act on his behalll Mrs.
Bvfield could not have conjured up the name of Mr. Berry without any basis. The icties
from VMBS was addressed to Mr. Charles Berry. The court accepts that Mr. Berrv was
retained to act on the defendants’ behalf and that Mr. Brodber did complain to Mrs.
Bvfield that he had not received the deposit. “he and Mr. Berrv” from Mr. Darby and
wanted her 1o repav him the deposit in cash.

The court draws the inference that as unhappy as Mr. Brodber may have been

about the state of affairs. he weated the contract as still continuing up to that point n

%



time. There was no complaint about delay. There was no notice to complete sent to Mrs.
Byvfield or her attorney. This 1s clear and compelling evidence of conduct by Mr.
Brodber that he had waived the contractual term of time ‘being of the essence.’

The effect of this waiver is that the contract remained valid up to the 18"
December 2003 when VMBS sent the letter to Mr. Berry indicating that the loan had
been approved. The terms of the contract stated that it would be binding and

unconditional once the Letter of Commitment was sent to the vendors’ attorney-at-law.

Should the Claimants be granted an Order for Specific Performance or any Award
of Damages for Breach of Contract

The equitable maxim is that he who seeks equity must come with clean hands.
Have the claimants come to this court with clean hands?

In this regard, the court considers both the silence of the first claimant and the

delay in the completion of the contract since January 2004.

1. The first claimant received a letter from VMBS in January 2004 which
stated that she was to take certain steps within seven (7) days in relation

to the processing of the mortgage documents. There is no evidence that

she did so.

She said that she spoke to Mr. Berry who kept in touch with her by phone.

!\)

She gave evidence to the effect that Mr. Berry kept dragging the matter
out but no evidence was presented as to what she meant by this statement.

No evidence was put before the court as to what Mr. Berry failed to do.

3. The court also takes note that she said she stopped communicating with
Mr. Brodber in 2003, vet she spoke of conversations with him about

repairs to the property and that he told her she should get someone to

repair the place.
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She aiso said that he 1old her that the loans officer had discussions with
mini over the phone about repairs

Stic turther stated thar o askeo hior o cobedt o cheque ironm v
by and o jodge 1t o his account.
Mr. Brodber has demied all of this.  Her ewvidence raises a jot o
unanswered questions. When would these conversations have taken
place” What cheque  would she have been asked to collect on his behalf
smee a detier had been sent to s Jawver i December 2007
requesting a certain undertaking”? If VYMBS had a cheque for Mr
Brodber, one could infer that the mortgage would have been

registered on the title but this was not the case.

At the time that the defendants entered into a second Agreement oy Sale
in December 2004 the foan offer from VMBS would have expired in

April 2004,

The claimants have offered no credible evidence as 10 what transpired

etween January to April 2004 and between April to December 2004, In

oy

the context of the circumstances of this case. the court considers this
unexplained delay as unreasonable and it is certainly a factor for the

5T

court’s consideration {see Graham v Pitkin 1987 41 WIR. pg 2272

The court accepts that the first claimant was given permission by the firss
defendant to change the locks and take over the property some time after
the Agreement for Sale was signed. 1t is incredible for Mr. Brodber 1o
assert that she did this without his permission. However. there were no

additions or improvements made to the property by the first claimant.

Although the defendants never exercised their right 1o rescind. the court
1

considers that the defendants would still have not received the balance of

the purchase price up to December 2004,



Unfortunately, both parties have suffered due to the conduct of Mr. Darby.
However. bused on all the circumstances. the court 15 of the opimion that the contract
between the parties has been frustrated.

The vendors’ have resold the property for $2,800,000.00. The court will neither
order specific performance nor award damages for breach of contract.

However, the deposit paid by the claimants is to be returned to them minus their
share of the attorney’s cost which 1s $12,500.00. This sum 1s $437,500.00. In light of all
the circumstances the court declines to award any interest on this amount.

Costs of the proceedings awarded to the claimants to be agreed or taxed.





