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IN THE SUPREME COUI~TOF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO C 191 OF 1996

BETWEEN

AND

j\ND

AND

BERTRAND CAGAN

EDWARD RAMSAY

CANllIE SINCLAIR

HAZEL SINCLAIR

PLAINTIFF

FIRST DEFENDANT

SECOND DEFENDANT

TI-TIRD DEFENDANT

David Batts for the Plaintiff
Andrea Walters for the Defendant

1-Teard on the 24th day of June and the Ist day of October 1999.

COURTENAY ORR J.

He regained consciousness in hospital tWo days later. -His face was swollen, he had.

a headache. There was a big hole in his forehead, cuts on his hand and a cut below

his left eye. He was in pain,~bleeding and sillelt of stale blood. He spent two days

in hospital but left the hospital the evening on which he regained consciousness,
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returned to the third defendant's hOlne in Lennox, Big\\'oods in Darlistoll, and then

on to Canada \vherc he \vas then 1ivil1Q.
'-.-'

At the titne of the accident he \vas sixty years of age and elnp]oyed to Ford 1\;10tor

COlnpany in Canada as a \velder. He did not return to \vork until 3rd Decelnber,

1990.

lie said he did 110t reSlUlle duties earlier because of a scar and the fact that his hand

had not healed sufliciently:> he ,vas then still under Inedical treatlnent and he \vas

not seeing ,veIl. At the tllne of giving evidence he cOlllplaincd of still suffering froln

periods of dizziness.

\\'hen he \vas injured he \vas earning $16.00 Canadian per hour plus an allo\\'ance

for Inidnight shift work ,",'hen he "varked at that tinle. I-le also received a cost of

living allo\vance. On an average \veek he took hOlne $900.00 Canadian, aHer tax.

During the till1e \vhen he ,vas not "vorking he received a sick and accident benefit

of$410.00 Canadian per \veek afte~ tax.

He had to pay an air fare of $756.00 Canadian, to attend court.

In June 1991, he was involved in another accident when a car collided with the

back of the car in which he was driving. This caused a whiplash injury and pain in

his shoulder for which he received therapy. Within a Inonth, in July 1991, he had a ­

"slightleft side stroke". lIe has not retunled to work since the stroke.
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rIe Inaintained that neither the stroke nor the second accident had affected his

cves12ht. bnt he adlllittcd thc:lt bctYVCCIl 1992 81ld ]993 he \,vas diaQl10sed as having
..' ~.! '--, ol-

giaucOlna. He has been sullering \\'ith high blood pressure it)r hvelve years but said

it has constantly been under control. lIe insisted that the dizziness which he has

been experiencing \vas not due to hypertension as he began to suffer fh)ll1 dizziness

before the second accident.

The dizziness' occurs \vhen he gets up in the 1l10rnings and \vhen the sun is hot,

hence he \veal'S a hat and tested glasses.

He applies drops to his eyes. His Ia\vyers in Canada had advanced the paylnents to

the doctors \\7110 treated hi Ill.

Medical reports frOnl three doctors were adnlitted in evidence: firstly, 3 troln Dr II.

Misir MD FRCS (c) DABS., dated August 31, 1993, Exhibit 1(a) , Septetnber ] 992,

Exhibit 2 , and 1st JanualY 1999. - Exhibit. 3. Secondly, 2 by Dr Chosen Lau, MTJ

FRCS (c) FACS. Plastic, Coslnetic and Hand Surgeon.. One dated January 30,

1997, the other lUldated - Exhibits l(e) and led) respectively. Thirdly, a repo11

dated 17th July 1990 - Exhibit l(b) froln Dr TOlll lng 'MD

The plaintiff asserted the blow to his eye affected his sight. Miss Walters

sublnitted that the evidence on this aspect of his injuries was not very clear.

The evidence on tIus Inatter is as set out thereunder:

(1) The plaintiff said:

"I lost feeling in area in forehead (i.e. area of
injury). After a while 1 couldn't see wel1.
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lJsed to see darkness so I \vent to Doctor
Chcncsc~ Doctor lng. He test eyes <lnd g<lVC

111e drops.

I returned to \york 3.12.90. Didn't retU111
before because scar and hand not \\fell clu·ed.
r still under rncdica1. Also r couldn't sec

d ~,goo ... '

Used drops in right eye for glaUC01l1a. I "vear
tested glasses. . Doctor told lne I had
glaucolna I 992- r'993. NO\\f say 1993. FrOTn
1992 to 1993.

(2) Dr Misir \\'hon1 the plaintitf visited right after his return to (--anada on 14th

June 1990, ~Tote:

'<On his return to Canada on July 14 1990,
he \vas seen by Ine. I-Ie had two problelns of
serious conccnlS at that tlrne. He \vas treated
by Dr. C Lau for the cosluetic defect of his
forehead. He was seen and treated by Dr T
Tng for his eye""

Dr lng, writing 011 17th July 1990, said:

"The patient's visual acuity was at least right
eye 20/50 defective eye 20/200. The extra
ocular Inuscles were intact. The patient had
no symptom of double vision. The cornea
were clear. -The patient's pupils were equal.

-~- The fundi were 'vithin normal limits.

Clinically, this_ patient has fracture of the
orbital floor in the left side."

(emphasis mine)



5

Tn his report Exhibit 3 dated JanU<l1'Y" 18, 1999, Dr Tvhsjr \vrotc :

~< ••• Prior to his accident he indicated that he
had no ilnpainnent of his visual acuity. ~~

And in his report Exhibit 1(a) dated August 31, 1993, he advised thus:

"lIe (the plaintiff) had an il~jury to the orbit of
his left eye with residual irnpainnent of visual
acuity'" "
(enlphasis supplied)

, ..
. -'.

Dr fVllsir did indicate that the plainti!T \vas being treated for glaucolna, but

fro111 the context of his earlier renlarks of August 31, 1993, I find that the

ilnpainnent of visual acuity is as a result of the injury to his left eye and not due to

the glaucolna. It lnllst also be noted that froln Dr lng's report, the eye lnost

ilnpaired is the left eye (20/200), that is, the eye that ,vas injured. Unlike Miss

Walters, I mn in 110 ,vay troubled by the fact that Dr Ing does not say that the

plaintiff eOll1plained of ~~seeing darkness".Doctors do not always identifY problenls

iri the words offered by patients.

My findings regarding his injuries and disabilities are as follows:

A 2.5 em fairly deep cut over the left forehead with
skin loss and triangular in shape.

Bruises over his face.

I A fracture of the left orbif with residual impairment of
visual acuity.
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rv1ild cerebral concussion.

Occasional dizziness.

I-Ieadaches 'Vvhich still continue and nUlllbness of
sensation over the left forehead. Both of those are
cOlnpatible with the injury to the forehead.

On 5th Septel11ber 1990, under general anaethesia
he had revision of )en forehead scar repaired.
He is left v'lith a scar over the lnid-forehead area
\vhich can only be detected on close eXaJninatioll.

He still has occasional pain in his left eyeball.

SPEC1AL DAMAGES

The plaintiff submitted various bills for nlcdical expenses. These he said7

yvcrc paid by his Canadian attorney and he \vas expectcd to rcinlburse hitn. The

total of these bills is $1,374.50 in Canadian CUHcncy.

I therefore make an award in that amount.

Exhibit 6 - a Jetter from the plaintiff s fanner ernp)oyers showed his Joss of earnings

during the time he was absent from work because of the injuries received in the accident. The

figure given is $19,206.25 jn Canadian Ctlrrency. BuJ he received $410.00 per week for 21

\veeks as a sickness and accident benefit, which should be subtracted. r shall therefore award

~jm $19,2_06.25 less ($4 f 0.00 x 21 = $8,610.00) = $10,596.25 Canadian.



The total a\vard for special damages is therefore $1,374.50 + $10,596.25

$11,970.75 in (':1113<41311 currency_

CJENi:RAL Dl\MAGES

The only itCH1 considered by the parties ullder this head is Pain and Suffering

and Loss of .A.lnenities.

~y 1',,11'. I3att~::

Lorraine Garrell v Byron \Vjllian1s Recent Personal Injury A\vards Vol. 4 by

1\1rs tJrsula Khan (I(han' s) P. 187.

Plaintiff aged 16 at tilne of A\vard. October
1995. \Vhcn aged 3 October 1992, hit do\vn by
Inator vehicle vvhilst \valkillg.

luiuries: Depressed fracture of left parietal
.bone. Displaced closed fracture of shafts of
left felnllf and tight humerus..

Treatlnent: In hospital lUlder general
anaethesia closed tnanipulation reduction of left
femural and right luuneral fractures done.
Discharged 15/1 0/82. Pl~ster Splice and ann to

- chest splint respectively~

Later slight angulation of right 11lunerus. Fracture
of parietal b.one healed \vith a depression.

i-

Findings of Judge: No brain injury or intellectual
abnonnality. Pennanel1t cosmetic defect as surgery

7



not recoll11nended. The scar and depression \liQuId
have psycholobrlcal effect on plaintiff. Only
disabIlity regarding ti-acture of 11ll1nerus - \vas a
s1ioht anoulation.b b

A\vard $300,000.00 \voTth approxirnatcly
$437,400.00 today.

Heran1 C~olquhoun v Alvin Ran1charan

Khan's \'01. 4 P. 192.

Heard February 1993. Male Security
Officer aged 50 at date of hearing. Injured \;v·hen
struck fi'onl behind \vhiJc \valking.

Injuries: Unconsciousness for approxilnately 5
llunntes, concussion. Fracture of left tell1poral
bone
Injury to left tynlp(lri nerve resulting in partial Joss of
the sensation of taste.

Injury to left auditoly nerve resulting III reduced
hearing in the left ear_

Abrasion over left scapula.
Pain at the back of right hip aggravated by
sitting for long periods. Bleeding frOlll left
ear.

Treatment: Admitted to hospital but discharged on
medication after one day upon his own insistence.

Prognosis: He had recovered fully from effects of
concussion and has no evidence of brain damage or
-anYthing to suggest intellectllaI loss
or personality change.

8
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Dr Cheeks reported - ~'The ilnpact to his right
hip postural rcsuheel iTl a sacroiJjac. strain \\'hich
\\·ill resolve itself full v in a fe\\" l11onths:'.

A\varel $474.000.00 \\'01111 $1.300.00 toelav .
.' .i _.I ••-

TricilL_ThO-illll-s_ol1 (b.ll.f.) j\lJ1!i~t__.Sh~Jjfr~__v JunlQI
Sheriffe
AsseSSB1ent of Dalnages for Personal Injuries by

Harrison J - Marc Harrison (Harrison's ADPL

l-Ieard October 1~90. Plaintiff - schoolgirl.
'.
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Injuries:
COnCtiSSl on.

C<Bricf unconsciousness and a Hl1TlOr

Laceration on the left side of the head behind the ear and
bruising the shoulder.

Dizziness and darkening of vision intennittently.
Ill1painnent of recent tneillory. Illlpairtnent of hearing in

both cars (of lllodcrate severity). Risk of 4% of epilepsy
developing.

A\vard: $170)000.00. Equal to $247,835.00 today.

Bv Miss Walters:

Margot Tho111PSOIl v Foster's Trucking Construction
Company, Jamaica Limited and David Deer.

Award lnade SepterTIber, 1994.

University· student ·18, injured in accident March,1992
when a piece of steel protruding from truck hit her in her
face. Wanted to becolne a doctor.

#.Injuries: Severe injury to right eye. Multiple facial
lacerations. Right cornea- scleral laceration with iris and
vitreous prolapsed.



Hospitalized fron] 15/3/92 to 2/4/92. SurgeT)' perfonncd,

h~iuI)' caused plaintiff to lose the lens vitreous part of the
iris and there is also retinal detaclullent. }\ slllall 1Hetal
fl'aglnent relnained deeply elnbedded in her right cornea

Dr Calder, Consultant Opthahnolof:,rist, gave evidence
that she could ahvays have problen1s \vith that eye ­
bright light problen1s and her squint Inight never be
corrected. There \vcrc 1llcreast:d ri;,k~ of glaucollla
and retinal detaclunent. She \vould ahvays need
Inedical care and Il.1ay need further surgelY.

Dr Calder felt she could still achieve her arnbiLlon to
bccolne a doctor.

TIe assessed her right eye loss at 80S/~_

A\vard: $250,000.00 worth $438,492.00 today.

Robelt~)rnith v Ke1]y_Rilev f-Iarrisison's ADPI. P240.

i\,vard lllade April, 1992.

"Tailor injured by splinters frOl11 a bottle ... \vhile he
- was a patrOllill the defendant's bar",-

Injuries: Jagged laceration to the right cornea;
Rupture of the lens and prolapse of the vitreous. The
damaged Jens was rcrlloved and the vitreous trirnnlcd
and scattered. He no\,y has a significant visual
imparnnent.

Award: $90,000.00 now worth $282,607.00,

Edward Johnson v Ramsay Codner & Ian Cooke.

Award-made July 1992.
Injuries as a result of a motor vehicle accident.

10
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Extensi ve daIl1age to the exterior pole of the right
eye \vith rupture of the choroid. ScaTTing of the
111'1Cll1'1 T' 'i 'l·T()J~d- v 'If tile r-.4-111;11 lli o111ertc ~c <- Hl c. t . ~~lJ l~ L t: L ui J ~ ~ 1

epithelilHll. 5 Clulaceration of the left inlpra­
orbital area of the face; tenderness and restricted
TllOVelnenls of the neck due to pain subhrnation of
C2 and C3 of the cervical spine.
Disabilitv: 35~/o loss of total visual function.
A\vard: $150)000.00 \volih $443)319.00 today.

Sal11uel Tholnas v BRe Jal11aica Ltd Han'ison's
ADPI P.238.

Assessrnent Junc1990.
Plaintiff 42 year old, casual \vorkcr, \vas injured on
the job \vhen a crank handle frOIH a crank shaft
dislodged and struck his face. lIe relnained
unconscious for several hours. He regained
consciousness the follovv'illg day in hospital.

Injlu'ies: Cornea - scleral laceration, laceration of the
left upper eye lid. Laceration of left check.
H.elnailled in hospital for one 1110nth and upon
discharge \vas an out patient for 3 1110nths.

Disability: Left eye pennancntly blind.
Award $8D,OOO.00Equals $685,000.00 today.

Miss Walters sublnitted that the eases refelTed to by Mr Batts \vere not close to the

jnstant case having regards to the injuries suffered by the plaintiff which were not as

senous.

The fractures of the left felnur and the right hUlnerus in Miss Garrell's case

and the 4% risk of epilepsy and the ilnpainnent of Inelnory in Miss Tricia

Tholnpsoll's caselook those cases out oftlle realln of the instant case. Nor was Mr

ColquhoWl'S case helpful as he suffered a partial loss of taste and of hearing.
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She fl)ll1Hi it strange th;1t [)r Tng docs not sjx'3k of the pl;lintjff having d3rk

VlSIOll.

She suggested that one 1l1USt be unsure that the 111edical evidence ties ill

sufficiently ,;v'ith pleadings as the plaintiff had had further illnesses soon after the

accident.

She suggested that an" A\vard of bet\veen $300.,000.00 and $400.,000.00

,vould be proper.

1Y1r I3atts 011 the other hand subnlitted that the plaintiff's injuries \vere 1110re

seriolls than :rvliss Walters \vas ,villing to adll1it. The evidence of his visual deficit

,vas cOlllpelling and the couti should bear in lnind the other injuries the plaintiff

clearly received. lIe sublnitted that an a,vard of $800.,000.00 to $1.,000.,000.00

\vauld be appropriate

The awards III the cases Inentioned, range froln $247,835.00 in Tricia

Tholnpson's case to $685,000.00 in Smlluel TIl01nas' case.

The courts have repeatedly quoted \\lith approval the d{ctlllll of Lord

Blackburn in Livingstone v Rawyards Coal Co. (1880) 5 App Cas. 25 at 39. tIe

theredefilled the Ineasure of dalnages a8:-

" ... that swn of Illoney which \vill put the party
who has been injured, or who has -suffered, in the
sam~ position as he would have been in if he had
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not sustained the \vrong ft;r \vhich he is no'.\'
getting his conlpcnsation or rcparatjon·~.

In light of this principle, 1 find the A\vards in the case of Ivlargot ThoIllPSOll v

Robct1 Sn1ith and Ed\vard Johnson mnazingly lo\v. For an 80% loss of vision in her

left eye. !\1iss Tho111pSOn received the equivalent of $438~492.00. Iv1r Sluith had

significant visual inlpail111ent in the light eye but received only the equivalent of

$282,607.00 and Ed\v,u"d Johnson \vith a 35~fc, loss of total visual function in the

right eye received only \vhat is no\v \vonh $443,3] 9.00. I regard these 3\vards as

niggardly.

In all the circllillstances having regard to his age~ the injury received. the

operations undergonc~ and the resultant disabi1i6es, I anl of the opinion th3t an

A\vard of $800.000.00 is appropriate.

The judgulent of the Court is there as follovls:

Danlages assessed at $11,970.75 in Canadian currency being Special

Damages \vith 3% interest from July 1 1990, and $800,000,00 in General Danlages

for pain (and suffering and loss of alnenities) \vith interest of 3~/6 fi-om the service of

the writ that is: July 26, 1996

Costs to the plaintiff to be taxed ifnot agreed.


