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ante
The landlords demised to the tenents the first floor ofa building}
ofwhich the tenants remained in occupation for 14 years for the
purposes oftheir business. The tenants surrendered the of~ginal

lease during the 14 year period and were granted a least; ofthe first
L. d"d d40 t' b h f - - , t- three floors of the same building. On taking over the secom! and

:J.L .01 an ..enan. rea~d O repaU"mg co'\: enan . third floors they did not succeed to the business of the previous
t t ,ass~ssm~nt 0 ~mages: d. tenants. The landlordssen'ed on the tenants a noticeunders25 of
~na.!1 ~ovmgmto a Urnatlve a.ccommo ation:. the Landlord and Tenant Act 1954 terminating the tenancy.

Vt'hether i'n~ltled to ('·osts ofalternatIve accomtIAOdatlon Having initially issued an originating summons seeking a ne"w
CALABAR PROPERTIES LTD 'V STITCHER ,.. tenancy under s 24 ofthe 1954 Act, later the tenants discontinued
CA -- Stephenson, Griffiths and l\t1ay LJJ those proceedings. They gave up possession ofthe premises and

)8 Tul ' 1983 issued proceedings to determine the amount of compensation
• T - J .).. payable to them under s 37 of the 1954 Act as amended. The
t-i))pea1 fron": Judge Stabb QC, sIttmg ~s an offiCIal referee judge held that 'the premises' in s 37(3)(b)referred to the entire
By a lease assigned [0 the defendant tenant in October 1975, premises occupied at the date oftermination ofthe tenancy so the
i.he plaintiff iandlords demised a top floor flat in a block of tenants were not entitled to double compens~onfor their occu-
flats. The landloru.'-s covenanted to keep the exterior in good pation of the first floor for 14 years, even though that brought
condition and repair. Soon afrer taking possession the tenant them within s 37(3)(a). The tenants appealed.
'lr,d her husband found our that water penetrating due to de- SLADE LJ said that, as the tenants contended, s 37(3)(b) required
f.;;cts on the outside was causing dampness and damage. In the identification ofspecific premises 'being or comprised in the
April. 1978 th~ landlords brought an action in the county coun holding', as ascenained under s 37(3)(a). The words 'comprised
.~gairJ:';! the tenant for arrears of rent. The tenant counter- in' made clear that it was not necessary for the relevant premises
claimed in l:me 1978 for damages for the landlord's breach of to constitute the entire holding and on the facts the entire holding
the repairing covenant. In January 1981 the tenant and her was not relevant. The judge rightly held that, forthe purposes of
husband moved out of the flat and went to live in rented s 37(3)(a), the relevant premises 'being or comprised in the
2.ccommodation. On 14 December 1982 the judge decided that holding' were the first flOQf of the building. That part had been
the landlords were liable under their repairing covenant and continuously occupied for 14 years. In s 37 (3)(b) 'the premises'
::lvvardtd the tenant damages fOf} inter alia, the cost of making referred to those specific premises ascertained as premises 'being
good and redecorating the flat (reduced by one third for the or comprised in the holding' under s 37(3)(a), and as having been
element of bellerrnent), cut refused 10 award any damages for occupied for the purposes of the occupier's business. There was
the outgoings on the flar while it was rendered uninhabitable, no change in occupation ofthe first floor of the building during
or consequential loss of use during that period based on the t.he 14 year period, which occupation was fOf the purposes ofthe
diminution of capital or Tented value. The tenant appealed. tenant's business. On the facts, condition (b) was accordingly not
STEPHE~SON LJ said that the running costs or outgoings in in ~?int. There wa~ no n~ed to s~tisfy con9ition (b) since .t~e
respect ofrhe tenant's fiat were nOl recoverable. Even though, con.lmuou~ occupatlo~?f .he rele\ant premIses fo~ the 14 year
while the tenam was not living in the flat because of the peflod sausfi.ed. condmon (a). The ten~nts, hav.lOg brou~ht
landlords' breach of contract, she was not getting anything for themselves wlt.hm s 37p)(a), wer: accordmgly enrltled to tWice
those charges which were payable under the lease, she had not the compensatiOn prOVIded for by s 37(2).
rer;l1in2!ed the lease and had to pay outgoings on some ROBERT GOFF and WALLER LJJ agreed. Appeal allowed.
i:~[(lpeI1y'. ~l1d thus, the cos~s of the property which she rented ApPE.'1RANCES: Robert Reid QC and Simon Berry (Pickering
3S. ?ltI:'T..n2!lV~ accommodatlon for ~efself and husband were Kenyon); John Furber (Thornton Lynne & Lawsun)
;,;-Im~ !acle the loss su:Tered by bemg keRt out of her flat fw".. . SRAR" Rt'..'>rIrd b,. M,ss SUS:lr, Denny b<rrister
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... 'f '.: ~\:i.b.:11..lt;-,C;1.:yt,lq;:1ic·.jnden3h:1gsheabscondedfrom the lc.ndloids' C'or:timli!1g breach of covenant, s'.lbject to ~b("

';,:.,: '.:,c·ng w!tt tile m(ue\'. The. hank no~ having received any rent.ing c< t!;at (j;lernati\'e accommodatior. being :easunab"7..
:r.Ut.:;·;:pi.l:'rl money .dused to exc·.:ure a reassignment, and so the B~t no ddim was made in lhe counterclaim for th~ provision 0;
p'.~;I~<.ff. f;;jjed w ctv8in tht agreed security for theIr advance. altematj\'e dccoma:odanon, It was 100 late to do so now. The
U;~ :>'i ;A"tion by the pLi:1u!Ts ilgainst, inter alia, the defendant other neild of damage was !:;ta5ed on the diminution in value for
,,0!i,ci:on,. l~" :-er.>J·Jerrhe money advanced, Penlington Jheld tbat lo~s cf c~pi:al or remal \·alue. That da:nage was too rtmot ~
they ':,:en~ J.iabit in damages for m·giigence. The Court ofAppeal becaus~ the tenanT 'bouf-ht the lease as her home. If she had
elf H ":1g K<:d:g by a majoriTy allGVt ed their appeal. The plainrifls bvughr it as a speculation and to the knowledge of the land-
Arrc,;lt"d to the Judkiai Committee. lo;-ds had intended to assign, thtn the loss of capital or re~ted·

LGPD BRIGHT:'~/lN5aid t~at tbe prevalence of the Hong Kong value wouid have been the appropriate measure of her damage.
sr'v'1r: of completion was well established and its continuance GRIFFITHS L] said that damages in cases such as the present
';';(1' j not be discourag~d. However the practice, as operated by should include the cost of the redecoration, a sum to
the.: 0cfendams in the !nst~mt case, involved a foreseeable risk, compensate for the discomfort, loss of enjoyment and health
j1<;neJyrhe risk ofjoss to tbe p!aimiffs byplscing the money3tthe involved in living in the damp and deteriorating Hat and a.ny
di:;positiol1 oftbe vendor's solicitor because he might embezzle reasonab!e sum spent on providing alternative accommod2ticn
it. That risk could readily have been avoided without under- after the 11at became uninhabitable. Bur damages for cOStS of
rn;ning the b<:isic features (If the practice. The purchaser's or providing alternative accommod~tioncould nor be claimed at
ie:1(~er:s soliciwf could take reasonable steps to satisfy himself the appeal stage because [hey had not been pleadcd.
t~,..lt t~e ven~or's or borrower's solicitor had aut~ority from his l\1AY L} agreed with both judgments. Appeal dismissed.
~:~;ent to recei.ve.the purchase money?r loan, and If~he property ApPEARANCES: Peter Ralls {Theodore Goddard & Co); Robert
\l:as alre<ildy subJ~ct to a 1.110rtgage whIch was t~ be dIscharged. so Pryor QC (Grangez:.Joods) .
nuch ofthe purcnase pnce or loan needed to dIscharge the prIor
lr'Oitgage could be paid by cheque in favour ofthe mongagee or
:);s authorised agenr and not the vendor's solicitor. Such
I~r(:cautions we-uld ensure that the purchaser or lende.r had an
".d1J.l,.)werable claim against rhe other side for specific perform
ance. Accordingly the defendants were negligcnt in not
foreseeing and .:lvoiding the risk to the plaintiffs. Appeal allowed.

ArI-'EARANCE:): Pccer lHillet QCandkIarion Simmons (Link/arers
& Paint:s); Leolin Price QCand RichardMi/ls-Owen QC(the latter
,,;1 the Hong Kong Bar) (Slaughter & May)


