TAMATCA

IN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S COURT CIVIL APPEAL Ko. 54/76

BEFOREs The Fen. Mr. Justice Luckhoo, J.A.(Presiding).
The Hon. Mr. Justice Swaby, J.A.
The Hen. Mr. Justice Jatkins, J.A.

Aezineld Cameron - Plaintiff/Respondent
VS

Clarendon Parisa Council - Defendants/lppellants

Mr. H.D. Carberry for Defendants/ﬁppellants.

Plaintiff/ﬁespondent unrepresented.

October 15; Hovember 17, 1976

WATKINS, J.A.:3

This is an appeal from the judgment dated November 17, 1975
of His Hon. Mr. L.L. Cousins resident magistrate for the parish of
Clarendon in which he found in favour of the plaintiff in an action
seeking damages for breach of contract and for trespass ooccasioned by
and in the course of the disconrection by order of the defendants of
the plaintiff's water supply. After hearing arguments on behalf of
the defendants/éppellants, the plaintiff/fespondent not appearing and
unrepresented, the Court took time for consideration.

The facts agreed in the court below were simple and straight-
forward. The plaintiff had taken possession on April 1, 1974 of
premises No.4 Arnold Drive situated in Oliver Gardens, a suburb of
May Pen, Clarendon, Later that year, on July 18, the plaintiff signed
a dooument, exhibit 7, desgcribed by his Counsel as a contract between
himgelf and the Parish Council in respect of a supply of water.

The plaintiff vpaid all bills duly svubmitted to him for payment for
water used in regvect of those premises since his occupation on April 1.
The immediate outgoing ococupant had not been equally diligent however.
He had vacated the premises indebted to the Council to the extent of
thirty-gix dollars. Called upon to discharge these arrears, the
plaintiff refused, On March 5, 1975 the plaintiff's water supply was

disconnected by order of the Council. The plaintiff then relented.
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He paid the arresrs due as well as a ve-connection fee of four dollars
on ilarch 13. Seven days later the weter supply was restored and

thereafter the plaintiff brought his aciion.

The apgument urged in tue court below on behalf of the plaintiff

was that the relutionship between nim ol the Council subsisted in

contract, that thereunder he was liable to pay only for so muck water

as he had used on and after April 1, that all claims in respect thereof
had been duly paid and that accordin;ly tue wisconnecticn of his water-
supply was in breach of countract. Coasiivent with the Special Defence
which they had filed the Defendants tirou h their Counsel pleaded the
authority of section 32(1)(z) of the Pariczhes Water Supply Act and
Regulation 8 of the relevant By-Laws naue thereunder (Jamaica Jazette
May 26, 1938 pp 696 et seq.). The ipsicsima verba of these

provigions ure ag follows:

"Sec. 32(1). Bvery Parish Council may make by-laws -
(g) for the cuitin,, ofi and stoppage
of water o premises -
(i) if the water iate in respect of such

premises is in arrears and unpaid."

Regulation 8. "The Superintendoent may cause the supply
of water . be cut off und stopped from
any properiy, builuing or premises 1in
respect of which the watér-rates or any
ingtalment taccecf or any‘payment for
work done ig in arrears for a periou
exceeding one month and such stoppage
bf the supyly ey be maintained until
the water raitcs accrucd or payable and
all payment Tor work done in respect of

guch premises shall be fully paid."
In his reasons for juddmeﬁt the learned resident magistrate
observed., "I rejected the submisszio.s ol the Counoilfs attorney—at—law
that the Parish Council has the right to cut off the supply of water if

408 18 in arrears and unpaid and

the water-rate in respect of such pren
het it does not matter if the arrears vere due and owing by the
plaintiff or any one else. I accepted the pluintiff's submission that

the regulations do not apply in the wnatent case where the plaintiff is

not in arreurs and has fulfilled tae co.tractual obligations, and that
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the proper remedy in the circumstances ves a suit of debt against the
plaintiff's predecessor.”

From tuig narrative of tue

ra

facts, of the arguments urged

on ¢lther side, and of the deciszion ¢i tiie court below the issues that

arose for determination are not difyicald (o discern. Trey may be thus
stateds (i) Was the plaintifif's obli_ciion %o pay for water supplied

one that subsisted under a contract or cuc imposed by law? and (ii) Did
the Council have statutory power +to disconuvect the water supply in
circumstances iu which the arrears due hac accrued prior to tie occupation

of the relevant premises by the plaintii{? The answers to both questions
involve some examination of the Parishes Ve iter Supply iAct. Pursuant to
section 4 thereof the Parish Council ovi cny parish may from time to time
apvly 1o the Minister to authorise tue coustruction by the Council of
water worksg or the enlargement or iamprovoumenl of any water works.

Where such authorisation is granted iv then becomes lawful for the
Minister to define the limits of tne district (which may if the Minister
thinks fit comprise the whole parish) for which such water supply shall
be wrovided (seotion 5). Other sectionz of the Act prescribe the mode
of calculation of the rate, the incide.co thereof, and the method of
payment or enforcement.  Thus section 10[a) provides inter alia that
the rate may be calculated either by recivronce to the value of property
in respéot whereof the same is made pa;nble or by a combination of that
principle together with one based on the quantity of water supplied.
Section 16(b) deserves to be gquoted in exienso. It sayss YAny such
rate shall be made payable in respoctl of all property in such district
in which a service pipe is laid proviced that such property be occupied"
and section 16{(¢) states that "any such rate shall be payable in advance
for such period (not being less than one or more than twelve months )

as the ... Counocil, ..... shall fix, and shall be paid by the person in
possession of such house «..ee.ss during tie wiiole or any éart of such
period", and by statutory definition "herson 1n possession of property”
includes the owner, ccecupier, mortgagjcee in possessicn, or other person
in actual possession of such property™. Pursuant to section 14 all
advances made to any parish for or vowards the construction, enlargsement,

improvement or maintencnce of watec works, constructed under the
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Parishes Water Supply Act become cnar es upon and primarily payable out
of the rates levied within the district icr which such water supply is
nrovided. By authority of section 20 every person resident within a
district is entitled to be supplied with water from the public water
supply of such district provided he pa.s the rates, and by this same
section such a person so entitled is umade subyect to the rules and
resulations promulgated pursuant 1o tie exercise of the power given by
section 32. Finally a reference o gociion 21 is necegsary inasmuch
as this section deals with the question 2% contracts as such for the
gupply of water. It provides that "subject to the obligations
imposed by the last preceding section (already referred to), any
Parish Council having a public water supply may enter into contracts
With »0.... any person or persons Jnomsoever, for the supply of water
in such quantities, at such times, and in such manner and at such
prices, payable in such manner and at such times, as may be agreed on,

to or for any premises not gituated witnin a district sesesese

Turning now to the firs+t issue, it was not in dispute that
the premises No.4 Arnold Drive, Oliver Tardeus is located in the May
Pen waterlsupply district of the parish of Clarendon. Being so located
it did not lie within the competence of the Parish Council to supply
water itc these premises on the basiz of a contract. To have done so
would have been contrary to section 21 c¢i the Act and the resulting
contract would have been illegal and void. In fact located within
the water supply district as it was and already equipped with a service

pipe the premises were by virtue of scction 16(a)(b) and (c) exigible

for water rates and the occupant Mr. Cameron was by virtue of section 20,

and subject to the terms thereof entitled o be supplied with water
without recourse to any formal application therefor. To describe
exhibit 7 in these circumstances as a contract was erroneous and to
urge the case on behalf of the plaintiff on the basis of a non—-existing
contract was wholly unavailing. In Q. v. Campbell (1910)

1 Stephens pp. 1941-3 the then Full Court said:

"The Board (meaning the Parochial bourd, the predecessor
of the Parish Council) are eipowered to supply water
within a certain district as defined and limited by the

Governor in Council, and to fix a water rate to be raised
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and paid throughout such district. In the exercise of
these powers they do not deal privately by contract with
individual householders, but publicly with the occuplers
of all houses within the district, and the rate is
payable not as a prioce of water sold, but for a contribu-~

tion to public expenditure by the Board."
These obgervations of the Full Court seem very apt to the instant ciroum-—
stances and I respeeotfully adopt them. The gontention of the plaintiff,
founded as it was in notiong of coatract at common law, that it was
outside the terms thereof for the Council +to have discontinued his water
supply on the grounds @f the exigtence of arrearsg not arising undaer the
contract cannot be gsustained, The allezation of breagh of contract
therefore fails,

This conclusion ages not however digpose @f the matter.
It remains to deal with the seoond issue, namely whether on the agreed
facts the Parish Council wag statutorily empowered to disconnect the
water supply. Under the Parishes Water Supply Act, it may be repeated,
water rate is not merely a payment for the supply of the commodity, but
an imposition sanctioned by and under the Act "in respect of all
property in such district in which a service pipe is laid, provided
that such property be occupied" (s.16(b)). This rate is payable in
advance for the prescribed period by the person in possession during
the whole or any part of such period, and is recoverable in manner
provided under the Tax Collection Act (s.16(c)), that is to say, by
distress and sale, by suumary proceedin s or by suit in the Resident
Magistrates' Courts. In addition to these methods section 32 of the
Act, as already noticed; empowers a Parish Council to make by-laws for
the cutting off and stoppage of water to premises if the water-rate in
respect of such premigses is in arrears aad unpaid. Regulation 8
promulgated in exercise of this power in substance repeats the provision
of section 32 with the addition that the relevant arrears must be in
regpect of a period exceeding one month. This is a peremptory power
siven to Parish Councils by Parliamént and the exercise of it is made
subject to but two limitaticns. Pirstly water-rate must be outstanding
and unpaid for more than one month. Yext such outstanding and unpaid

rates must be in respect of particular prcmises. Whether the occupant
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who suffers by reason of the discounnsction c¢f the water supply is the
person by whom the indebtednegs was aciually incurred is wholly
irrelévant. Doubtlessly his regourse, if he pays the arrears, ig to
recover same from the agtual debtor. In the instant case the relevant
premises fell within a water gsupply district of the parish and the
arrears due were in respegt of tnose preumises, The initial disconnection
was therefore authorised in law and the alleged trespass ogcasicned in
so doing is ungustainable.

For the foregoing reasons thereiore T would allow the appeal
and set aside the Judgment of the court below with gosts to the
appellant in the gourt below to be agrecd or téxed and costg of appeal

in the sum of $50,

LUGKEOO, J.A.s

I agree.

SWABY, J.A.:

I agree.

LUCKHOO; Jehs:
The appeal is allowed, Judgment of the Court below
is set agside with costs to the appellant in the court below to

be agreed or taxed and costs of appeal Iixed at $50.
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